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CASES 


ADJUDGED    I  M 


Court  of 


N  E  W  -  Y  O  R  K 


JAMES  KENT,  ESQ.,  CHANCELLOR. 


STEERE  and  others  against  STEERE  and  others   (tt)       1320. 

Though  a  trust  need  not  be  created  by  writing,  yet,  to  take  the  case  out 


of  the  statute  of  frauds,  its  terms  and  conditions  must  be  clearly  man- 
ifested  and  proved  in  writing,  unde.r  the  hand  of  the  party  to  be 
charged,  before  the  court  will  carry  it  into  execution. 

Loose  and  general  declarations  of  intention,  by  one  member  of  a  family,  Sept.  1st,  an  1 
of  holding  property  in  trust  for  the  other  members,  are  not  sufficient 
for  the  deduction  of  a  trust  which  equity  will  recognize  and  enforce. 
Letters  and  accounts  addressed  by  S.,  to  his  brothers,  under  the 
circumstances,  were  held  insufficient  to  raise  a  trust,  by  implication, 
to  the  father. 

Parol  evidence  to  contradict  the  inference  as  to  a  trust,  deduced  from 
written  documents,  is  inadmissible  ;  but,  it  seems  that,  where  written 
documents  are  loose  and  ambiguous,  parol  evidence  is  admissible,  to 
explain  the  obscurity  of  the  case,  and  to  show  what  was  the  under- 
standing of  all  the  parties  concerned. 

fo  raise  a  trust  by  implication,  or  operation  of  law,  an  actual  payment, 
or  actual  loan  of  the  money  bv  the  cestui  que  trust,  at  the  time  of  the 
.  purchase,  must  be  shown. 

THE  original  bill,  filed  February  21st,  1818,  stated,  among 
other  tilings,  that  Stephen  Stecre,  father  of  the  plaintiffs, 
*  Timothy,  Smith,  and  T.  Stccre,  was  seised  in  fee,  prior  to  the  [  *  S?  ] 

18th  of  October,   1802,  of  various  parcels  of  land  in   the 

(a)  This,  and  the  three  followirg  case.",  wore  omitted  in  their  order  in  the 
fourth  volums. 
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1820.  county  jf  GftenangO,  and  which  were  particularly  described, 
*^~^s~^~s  amounting,  in  the  whole,  to  739  acres,  and  all  of  which,  e.v 
5"VMI  cept  47  acres,  was  situate  in  the  town  of  Norwich. 
STKKRK.  That  on  the  18th  of  October,  1802,  S.  Phettiplacc  ob- 
tained a  judgment  against  Stephen  Steere,  for  1,258  dollars, 
on  which  a  ^.  fa.  was  issued  in  1805,  and  all  the  lands  of 
Stephen  Steere,  in  the  county  of  Chenango  advertised  for 
sale.  That  Richard  Stcerc  and  Mark  Steerc,  defendants, 
sons  of  Stephen  Stecre,  in  August,  1806,  bid  off  all  the  real 
estate  of  Stephen  Steere,  at  the  sheriff's  sale,  for  1.600  dollars, 
and  paid  1 ,400  dollars,  the  amount  of  the  judgment,  interest, 
and  costs,  and  took  a  deed  from  the  sheriff,  for  "  the  whole 
of  the  real  estate  of  Stephen  Steere,  in  the  county  of  Che- 
nango, and  his  right  and  title  thereto  :"  and  the  levy  and 
advertisement  of  the  lands,  by  the  sheriff,  were  in  the  same 
general  terms  of  description.  The  bill  alleged  that  the 
deed  was  taken  in  trust,  pursuant  to  a  previous  agreement 
with  Stephen  Steere,  to  loan  him  the  amount  of  the  judgment, 
ind  to  hold  the  land  as  security,  to  be  reconveyed,  on  re- 
payment of  the  loan,  with  interest  and  expenses,  and  of 
such  other  sums  as  might  thereafter  be  loaned  to  Stephen 
Steerc,  by  Richard  and  Mark  Steerr.  That  the  Cole  Lot, 
containing  120  acres,  belonging  to  Stephen  Steere,  was  sold 
by  the  sheriff,  under  a  judgment  and  execution  in  favor  of 
James  Glover,  in  December,  1799,  to  James  Glover,  for  140 
dollars,  being  much  less  than  its  value ;  and  that  James 
Glover  agreed  to  reconvey  the  land  to  Stephen  Stfere,  on 
the  payment  of  the  140  dollars,  and  interest.  That  in  Au- 
gust, 1809,  Mark  Steere  released  to  Richard  Steere,  all  his 
interest  in  the  lands  under  the  sheriff's  deed  of  Augustj 
1805,  and  became  insolvent.  That  on  the  30th  of  April, 
1808,  James  Glover  conveyed  to  Asel  Steere,  defendant, 
another  son  of  Stephen  Steere.  the  Cole  and  Glover  Farms 
[  *  3  ]  that  Asel  Steere  conveyed  the  same  farms  to  Richard  *and 

Mark  Steerc.  That  the  purchase  was  made  pursuant  to  an 
agreement  with  Stephen  Steere,  and  that  Asel  Steere  acted 
merely  as  the.  agent  of  Richard  and  Mark  Steere,  and  the 
land  was  to  be  held  in  trust  for  Stephen  Steerc.  That  on 
the  14th  of  August,  1809,  Asel  Steere  made  a  new  convey- 
ance to  Richard  Steere,  of  the  Cole  and  Glover  Farms.  The 
bill  then  proceeded  to  state  sales  and  conveyances  of  various 
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parcels  of  the  lands  by  Richard  Steere,  to  different  persons,        1820. 
and  of  the  suras  of  money  received  by  him  on  such  sale?, 
ajid  for   rents ;   all   of  which  sales  and   conveyances  were 
alleged  to  be  made  by  Richard  Steere,  as  trustee,  &c. 

The  bill  alleged,  that  the  deed  of  August,  1805,  from  the 
sheriff  to  Richard  and  Mark  Steere,  was  void  at  law,  as  the 
description  of  the  lands  sold  was  too  general  and  undefined. 
That,  in  1806,  Stephen  Steere  requested  Richard  and  Mark 
Steere.  to  reconvey  to  him  all  the  property,  except  the  Una- 
(Ulla  Farm,  being  325  acres,  which  he  agreed  that  they 
might  retain  in  satisfaction  for  their  advances,  &c.  ;  and 
which  far  exceeded  the  value  of  all  their  advances,  which 
they  neglected  to  do.  That  Stephen  Steere  requested  Rich- 
ard and  Mark  Steere  to  account  to  him  for  all  the  moneys 
received  by  them '  as  trustees,  from  the  sales,  rents  and 
profits  of  the  lands,  after  allowing  the  money  advanced  by 
them  on  the  judgment  of  Phettiplace,  and  all  their  just 
expense  and  demands ;  but  that  Richard  and  Mark  Steere 
presented  unjust  and  false  accounts  of  moneys,  which  they 
pretended  to  have  advanced,  the  items  of  which  were  par- 
ticularly set  forth  ;  and  insisted  on  holding  the  property  to 
cover  the  same.  That,  on  the  25th  of  October,  1315.  Stephen 
Steere  made  his  will,  reciting  the  lands  of  which  he  was 
seised  in  Norwich,  and  particularly  describing  the  same,  and 
declaring,  that  "  it  was  his  intention  to  dispose  of  all  his  real 
and  personal  estate  wheresoever,  to  his  three  sons,  plaintiffs, 
viz.  the  one  moiety  thereof  to  Timothy,  and  the  other  moiety 
to  Smith  and  Thomas.  That  he  appointed  *  James  ftirdsaU  *  4  ] 

his  executor.  That  the  testator  died  April  22d,  1816,  with- 
out being  in  debt,  and  the  plaintiffs  were  thus  devisees  and 
legatees  of  all  his  real  and  personal  estate.  That  Richard 
and  Mark  Steere  refused  to  account  and  convey  to  them  the 
property,  so  held  in  trust :  that  the  trusts  had  been  acknowl- 
edged by  Richard  and  Mark,  in  letters  and  accounts.  That 
the  plaintiffs  were  wiJing  to  confirm  all  the- sales  made  by 
Ridninl  and  Mark,  not  confirmed  by  Stephen  Steere,  in  his 
life-time,  but  that  Richard  and  Mark  ought  to  account  for 
tlu  moneys,  and  assign  the  securities  received  by  them.  That 
Richard  Steere  had  brought  a  suit  at  law  against  the  plaintiff 
Timothy  Steere,  on  his  bond  for  540  dollars  given  to  Richard 
Steere,  for  a  part  of  the  trust  property  sold  and  conveyed  by 

VOL.   V.  2  9 


4  CASES  IN  CHANCERY. 

1820.  h*m  t°  Timothy  Steere,  but  that  the  plaintiff,  Timothy,  cannot 
^-*P~N/'^^'  plead  at  law  the  various  and  complicated  trusts  above  men- 
tioned. The  bill  prayed  that  the  defendants,  Richard  and 
Mark  Steere,  may  be  decreed  to  account  to  the  plaintiffs  for 
the  rents  and  profits  received  by  them  on  the  lands  so  held 
in  trust,  and  for  the  moneys  and  securities  received  on  sales, 
&c.,  making  to  them  all  just  allowances  for'  loans,  advances 
and  expenses  ;  and  to  pay  over  the  balance  to  the  plaintiffs, 
and  reconvey  to  them  the  lands  so  held  in  trust  and  undis- 
posed of,  and  for  general  relief,  and  for  an  injunction  against 
the  suit  at  law.  By  an  amendment  to  the  original  bill,  the 
accounts  and  letters,  said  to  contain  an  acknowledgment  of 
the  trust,  were  set  forth  at  large,  and  several  special  interro- 
gations added. 

The  defendants,  Richard  and  Mark  Steere,  in  their  answers, 
the  whole  of  which  it  is  unnecessary  to  state,  denied  the  trusts 
alleged  in  the  bill,  or  any  agreement  whatever,  to  advance 
money,  and  to  purchase  and  hold  the  property  in  trust,  or  anv 
conversation,  before  or  after  the  sale,  with  Stephen  Steere, 
relative  to  a  purchase  in  trust.  Richard  Steere  admitted, 
that  Asel  Steere  informed  him  of  the  execution,  and  that  it 
was  the  wish  of  all  the  brothers  that  he  and  Mark  Steere 
[  *  5  J  should  attend  the  sale  and  buy  in  the  property,  *so  as  to  de 

prive  Stephen  Steere  of  all  control  over  it,  as  he  was  then 
much  embarrassed.  They  admitted  that  Stephen  Steeie  ac- 
quiesced in  the  sale,  under  the  idea  that  it  would  be  better 
for  the  defendants,  Richard  and  Mark  Steere,  to  have  the 
land  than  strangers  ;  that  it  might  have  been  the  hope  and 
expectation  of  Stephen  Steere  and  his  children,  that  Richard 
and  Mark  Steere  would  give  a  share  of  the  property  to  them. 
That  Richard  and  Mark  Steere  had  often  advanced  large 
sums  of  money  to  Stephen  Steere.  to  save  his  stock,  &c.,  and 
permitted  him  to  reside  on  part  of  the  estate.  That  the  de- 
fendant, Richard  Steere,  may  have  promised  the  plaintiffs  to 
distribute  part  of  the  real  estate  among  them,  and  may  have 
said  and  written  things  for  that  purpose  ;  and  had  made  gifts 
of  land  and  money  with  that  view  ;  but  they  denied  that  these 
acts  of  kindness  amounted  to  a  trust.  That,  pursuant  to  an 
agreement  between  Richard  and  Mark  Steere,  Timothy  and 
Stephen  Steere,  jun.,  of  January,  1814,  by  which  Richara 
Steere  agreed  to  convey  to  Mark  Steere  and  Timothy  Steere 
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each,  land  t:>  the  value  of  1,000  dollars,  re  conveyed  43        IS-^O. 
acres  to  S.ephcn  Stcere,  jun.,  33  acres  to  Mark  Stecrc,  and     -^-x,-^- 
33  acres  to   Timothy  Steere,  and  that  he  took  the  bond  of  v 

Timothy  Steere,  for  540  dollars,  being  the  excess  in  the  value 
of  the  land  conveyed  to  him,  over  and  above  the  1 ,000  dol- 
lars. That  these  deeds  were  gratuitous.  That  by  that 
agreement  he  was  to  convey  the  residue  of  the  land  to  Tim- 
othy Steere  and  Mark  Steere,  who  were  to  sell  the  same,  and 
pay  the  defendant  his  expenses  and  advances ;  but  owing  to 
the  failure  of  Mar  A:  Steere,  the  agreement  was  only  in  part 
carried  into  effect.  But  he  denied  that  any  o«~  these  gifts  and 
conveyances  were  made  with  the  understanding  or  belief,  that 
he  was  bound  as  trustee  to  Stephen  Steere*  The  defendants, 
Richard  and  Mark,  admitted  the  account  of  the  28th  of  Jan- 
nary,  1S09,  but  denied  that  it  was  made  up  and  presented 
by  them  as  trustees ;  that  the  account  of  the  estate  was  on 
loose  papers,  prior  to  1809,  and  the  account  *was  made  out  [  *  6 

from  those  papers,  which  are  now  mislaid,  or  in  the  posses- 
sion of  the  plaintiffs.  That  the  name  of  Stephen  Steere  was 
used  in  the  account,  to  distinguish  the  estate  from  the  other 
estate  of  Richard  and  Mark,  and- that  the  name  of  Stephen 
Steere  was  used  as  a  debtor,  because  the  estate  was  looked 
upon  as  a  family  patrimony,  in  which,  from  the  gratuities  of 
Richard  Steere,  they  expected  to  share.  That  Mark  Stcere, 
at  that  time,  proposed  to  release  his  share,  on  being  paid  his 
advances,  &c.,  and  the  account  was  made  up  to  ascertain 
the  consideration  to  be  paid  to  Mark  Stcere,  which  was  found 
•o  amount  tp  3,901  dollars  and  80  cents,  which  'Richard 
Steere  paid  to  Mark  Steere.  That  Richard  Steere  then  made 
an  estimate  of  what  further  advances  he  had  made,  and  in 
the  same  form,  using  the  name  of  Stephen  Steere  as  a  debtor, 
and  Richard  Steere  as  creditor,  for  the  sake  of  convenience. 
That  the  account  was  made  out  for  the  satisfaction  of  the 
plaintiffs  and  the  family,  and  to  show  that  any  further  de- 
mands on  him  were  unreasonable.  That  the  account  was 
retained  by  him  as  a  private  memorai  idum,  until  February, 
1814,  and  to  assist  in  the  gratuitous  disposition  of  the  pro- 
perty among  the  family.  That,  in  January,  1814,  an  agree- 
ment by  parol  was  entered  into  between  Richard  Stcere, 
Mark  Stcere,  and  the  plaintiffs,  of  which  a  memorandum  was 
induced  to  writing  by  James  Birdsall,  and  which  was  acceded 
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1820.       to  by  Richard  Sleere,  on  the  ground  that  it  would  be  satis- 
^*~^/~**-' e  factory  ;  and  to  facilitate  it,  and  not  as  trustee,  he  wrote  th€ 
v.  letter  mentioned  in  the  amended  bill,  to  Mark  Stecrc,  dated 

February  12th,  1814,  containing  the  account,  &c.  of  Janu- 
ary 28th,  1809,  but  he  denied  that  the  letter  was  written  at 
the  request  of  Stephen  Sttere,  or  as  trustee.  That  in  181  o 
Stephen  Steer e  was  nearly  eighty  years  old,  and  was  induced 
by  the  plaintiffs,  his  younger  children,  to  make  his  will  in 
their  favor,  to  the  exclusion  of  his  eight  other  children  then 
living. 

One  of  the  accounts  of  the  28th  of  January,  1809,  referred 
[  *  7  ]  *to  in  the  bill,  made  Stephen  Steer  e  debtor  to  Mark  Steere, 

for  his  bond,  dated  Septembe-  3d,  1803,  and  the  interest 
thereon  at  8  per  cent.,  and  for  various  sums  advanced,  and 
for  expenses  of  two  journeys  to  Chcnango,  the  whole 
amounting  to  3,901  dollars  and  80  cents.  The  other  account 
was  against  Stephen  Steere,  as  debtor  to  Richard  Steere, 
containing  different  charges  for  sums  advanced,  among  which 
were  the  expenses  of  several  journeys  to  Chenango,  and  at 
the  foot  were  added  various  charges  for  advances,  under  sub- 
sequent dates,  among  which  was  one  of  1,000  dollars  towards 
a  mortgage  to  Glover,  the  whole  amount  being,  3,016  dollars 
and  26  cents.  In  a  letter  from  Richard  to  Mark  Steere, 
dated  Smithfteld,  February  12th,  1814,  the  former  writes,  as 
follows :  "  I  herewith  present  you  with  the  amount  of  my 
account  against  the  estate  of  Stephen  Steere,  as  follows ; 
Richard  and  Mark  Stecre's  account  against  Stephen  Steere, 
as  appears  by  the  original  account,  and  your  casting  up  to 
28th  of  May,  1810,  amounts  to  7,840  dollars  and  46  cents, 
four  years'  interest,  3,126  dollars  16  cents;  the  Glover  debt 
when  settled,  in  March,  1813,  and  cost,  2,600  dollars,  and 
interest  thereon,  286  dollars."  Certain  credits  were  also 
stated,  among  which  was  500  dollars,  on  a  sale  of  land  tc 
Gunn,  and  for  the  Unadilla  Farm,  6,000  dollars,  leaving  a 
balance  of  6X)S5  dollars  and  62  cents  due  Richard  Steere. 
A  note  of  the  sums  due  for  lands  sold  was  subjoined,  amount- 
ing to  6,720  dollars.  The  letter  continued  as  follows  :  "  So 
that  you  will  see  by  this  statement,  that  you  will  pay  me,  and 
retain  110  acres  on  the  south  side  ol  the  way,  to  pay  you 
and  Stephen,  and  the  remainder  divide.  I  think  you  may  dc 
as  well,  or  nearly  as  well,  as  above  stated.  I  send  the  ori 
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ginal  account,  for  the  satisfaction  of  Stephen  and   Timothy .        1820. 
together  with  a  paper,  on  which  you  have  heretofore  cast  it.  V-^N^-*^ 
both  of  which  papers  I  wish  you  to  keep,  as  they  may  here-  v. 

after  be  wanted.  The  old  account  had  been  agreed  to  by 
father."  In  a  letter,  dated  Smithfteld,  October  19th,  1806, 
Richard  Steer e  *writes  to  Asel  Stcere,  as  follows  :  "I  wish  *  S  ] 

you  to  assist  father  in  every  possible  way  in  acquiring  a  good 
title  to  his  land  from  Glover,  and  likewise  to  get  White's 
lease  on  the  Unadilla  Farm  settled,  as  there  is  a  prospect  of 
selling  that  this  fall." — "  If  in  case  we  sell  it,  I  don't  know 
but  it  will  be  necessary  for  father  to  come  down  and  take  a 
quit-claim  from  us,  and  give  a  warrantee  deed,  but  if  we 
trade,  I  will  write  you  further  on  this  subject ;  at  any  rate,  I 
wish  to  have  it  clear  of  IVhitt's  lease,  but,  as  it  seems  some 
fatality  attends  all  father's  business,  I  am  not  in  much  expec- 
tation of  its  being  soon  done." — "  It  is  particularly  necessary 
for  father  to  attend  to  this  business,  as  we  are  called  upon  for 
the  money  advanced,  and  shall  be  under  the  disagreeable  ne- 
cessity of  selling  other  land,  in  order  to  reimburse  ourselves, 
and  which  father  and  the  family  would  choose  to  keep  in 
preference  to  the  Unadilla  Farm.  I  am  particularly  unfor- 
tunate in  all  my  dealings  with  father ;  for  at  the  time  we  were 
up  last  year,  a  little  before  which  I  understood  by  him,  that 
his  object  in  redeeming  his  land  was  on  account  of  its  going 
to  the  family,  and  not  to  strangers ;  I  inferred  from  that,  if 
in  case  it  came  into  our  hands,  he  would  certainly  have  no 
objections  to  our  deeding  a  part  to  his  children  ;  under  those 
circumstances,  I  assisted  in  raising  the  money,  with' a  prom- 
se  to  many  of  the  family,  that  it  should  not  go  out  of  my 
hands  without  their  having  a  part,  which  I  beiieve  you  will 
very  well  recollect.  Now,  it  seems,  I  must  cither  break  my 
promise  with  my  brethren,  or  incur  the  heavy  displeasure  of 
rnv  father.  I  must  confess  that  the  situation  of  the  Glover 
Lot,  lying  so  long,  when  the  probability  of  its  going  to  stran 
j_r<Ts  \\;is  so  great,  with  the  averseness  to  deeding  to  his  sons, 
does  not,  in  my  opinion,  square  with  his  conversation  last 
year,  above  written." — "  If  there  is  any  compromise  that  can 
tuke  place  between  Hither  and  my  brothers,  whsther  in  lands 
or  any  otherwise,  so  that  I  may  escape  the  heavy  sin  of  a 
breach  of  promise,  I  shall  with  all  cheerfulness  acquiesce  in 
it ;  but,  *by  the  way,  Jane  would  expect  to  be  included."  In  [  *  9  J 
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1820.  another  letter,  dated  Smthficld,  9th  of  July,  1807,  Richard 
^-^-~N'-~<»»-^  writes  to  his  brother  Asel,  as  follows :  "  Father  wishes  very 
v.  '  much  for  Mark  and  I  to  reconvey  back  all  the  land  in  your 
county,  in  our  purchases,  except  the  Unadilla  Farm,  which 
we  cannot  at  this  time  comply  with.  As  there  seems  to  be  a 
willingness  on  Mark's  part  to  reconvey,  whenever  he  is  paid, 
it  makes  it  hard,  on  my  part,  to  perform  my  engagements 
with  my  brethren,  and  give  father  satisfaction.  He  appears 
to  be  willing  to  give  Stephen  and  Timothy  a  1,000  dollars 
each,  Jane  500  dollars,  and  defray  Simon's  expenses  at  Doctor 
Bellows.  Timothy  is  willing  to  take  his,  and  I  wish  you  to 
use  your  influence  with  Stephen  to  consent  to  take  his,  or 
agree  with  father  some  other  way,  for  really,  I  wish  the  matter 
settled." 

In  a  letter,  dated  Smithjield,  8th  of  August,  1809,  from 
Richard  Steere,  to  Stephen,  Asel  and  Timothy  Steere,  after 
mentioning  the  loss  of  a  vessel  and  cargo  belonging  to  Mark, 
..  and  that  all  his  property  was  attached,  and  that  he,  Richard, 
was  left  bound  with  him  for  a  large  amount,  without  security, 
unless  he  could  be  secured  in  Chenango  county,  Richara 
adds  :  "  I  herewith  send  a  deed  from  Mark  to  me,  last  winter, 
which  I  hope  you  will  lose  no  time  in  having  acknowledged 
and  recorded.  You  will  see  the  necessity  of  this  ;  for  other- 
wise, Mark  holds  more  than  treble  the  land  which  is  justly 
due  to  him,  which  is  wholly  lost  to  his  family,  if  his  creditors 
here  should  attach  it,  before  my  deed  should  be  recorded. 
The  deed  or  deeds  made  to  Mark  and  I  of  the  Cole  and  Glover 
Lots  from  Asel,  now  in  the  hands  of  Stephen,  must  be  given 
up  or  destroyed,  and  a  deed  or  deeds  made  to  me,  at  the  same 
prices,  which  last  must  be  recorded." — "  I  wish  his  creditors 
to  have  all  his  property,  but  to  have  the  other  property,  which 
ne  holds  to  a  large  amount  for  security,  torn  from  the  family. 
[*  10  ]  would  be  distressing  indeed."  Several  witnesses  *were  ex- 
amined on  both  sides,  the  material  part  of  whose  testimony 
is  stated  in  the  opinion  of  the  Court. 

Sept.  1st          The  cause  came  on  to  be  heard  this  day. 

Henry,  for  the  plaintiffs,  contended,  1.  That  the  deed  of 
the  10th  of  August,  1805,  from  the  sheriff'  to  Richard  and 
Mark  Steere,  was  not  a  valid  conveyance ;  the  description  of 
14 
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the  lands  conveyed  being  too  vague  and  uncertain.  (1  Johns.          320. 

Cases,  287.     2  Caines's  Rep.  66.     11  Johns.  Rep.  313.      13  --^^~*- 

STEERE 
Johns.  Rep.  551.      16  Johns.  Rep.  122.)  \. 

2.  That  if  that  deed  was  valid  ;  yet  Richard  and  Mark 
Steere  purchased  and  held  the  lands  in  trust  for  Stephen 
Steere,  their  father,  after  payment  and  satisfaction  of  their 
advances,  costs  and  expenses.  That  this  trust  was  clearly 
demonstrated  by  the  written  evidence  in  the  case.  He  cited 
Forster  v.  Hale,  3  Vesey,  jun.,  696.  707,  708.  710.  Tawney 
v.  Crowther,3Bro.  C.  C.  318.  O'Hare  v.  O'Neil,  Bro.  P. 
C.  227.  Forster  v.  Hale,  5  Vesey,  308,  309,  310.  315.  Rob 
erts  on  Frauds,  102.  1  Johns.  Ch.  Rep.  302.  591.  Green 
v.  Stephens.  17  Vesey,  74. 

Theparol  evidence  as  to  the  trust,  he  contended,  ought  to 
be  rejected. 

Van  Buren,  contra,  insisted,  I.  That  no  trust  had  been 
established  by  the  written  evidence  ;  and  that  if  the  parol 
evidence  was  admitted,  it  clearly  destroyed  the  alleged  trust. 
He  cited  12  Vesey,  67.  5  Vesey,  308. 

2.  That  the  plaintiffs  had  adequate  relief  at  law,  as  to  the 
property,  the  title  to  which  had  not  been  confirmed  by  their 
ancestor ;  and  admitting  that  there  was  a  balance  due  to  them 
from  the  lands,  the  sale  of  which  had  been  confirmed  by  their 
father,  the  plaintiffs  were  not  entitled  to  it,  as  it  had  not  been 
devised  to  them.      6  Ttrm  Rep.  610.     Cowper,  660,  661. 
Doug.  759. 

3.  That  the  surplus  arising  from  the  sales  so  confirmed  *by         [  *  1 1 
the  father  of  the  plaintiffs,  being  personal  property,  the  bill 

should  have  been  filed  by  the  executor,  or  those  entitled 
under  the  statute  of  distributions. 

The  cause  stood  over  for  consideration  to  this  day. 

THE  CHANCELLOR.  The  bill  charges  that  the  purchase  by  October  5* 
the  defendants,  Richard  and  Marie  Steere,  at  the  sheriff's  sale, 
on  the  16th  of  August,  1805,  was  in  trust  for  the  plaintiff's 
testator,  and  those  defendants  are  called  upon  to  account  to 
the  plaintiffs,  as  devisees,  for  the  rents  and  profits,  and  for  the 
proceeds  of  that  part  of  the  lands  which  have  since  been  con- 
veyed to  others,  and  to  reconvey  to  the  plaintiffs  that  part 
of  the  lands  which  they  still  retain. 

15 
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1820.  I*  w  intimated  in  the  bill,  and  it  was  made  a  point  at  th« 

"^"-v-**^  hearing  by  the  counsel  for  the  plaintiffs,  that  the  sheriff's  sale 

STEZRK  .     .  ...  ..  , 

%.  was  void,  and  that  the  deed  in  pursuance  ot  it  was  invalid, 

for  want  of  designation  and  description  of  the  lands  sold.  If 
this  v/ere  so,  then  the  plaintiffs,  as  devisees  of  Stephen  Steer  e, 
the  original  owner,  in  August,  1805,  would  have  their  fit  and 
adequate  remedy  at  law,  for  the  lands  now  sought  by  the  bill. 
In  respect  to  any  claim  for  the  proceeds  of  the  estate,  I  ap- 
prehend the  executor  of  Stephen  Stcere  ought  to  have  been 
a  party  to  the  bill ;  for  these  proceeds  in  the  hands  of  the 
defendants  were  personal  property,  and  if  they  were  be- 
queathed at  all  to  the  plaintiffs  by  the  will,  (which  cannot 
very  readily  be  admitted,)  the  executor  is  the  proper  person 
to  call  the  defendants  to  account,  and  to  .distribute  t.»e  per- 
sonal estate  under  the  directions  of  the  will. 

But  I  shall  not  dwell  upon  this  difficulty  in  the  case,  but 
proceed  at  once  to  the  examination  of  the  question  on  which 
the  whole  foundation  of  the  bill  rests,  viz.  is  there  a  trust 
sufficiently  manifested  in  writing,  to  be  recognized  and  en- 
forced in  this  court  ? 

To  take  the  case  out  of  the  statute  of  frauds,  the  trust 
must  appear  in  writing,  under  the  hand  of  the  party  to  be 
charged,  with  absolute  certainty  as  to  its  nature  and  terms, 
[  *  12  ]  *before  the  Court  can  undertake  to  execute  it.  The  words 
of  the  statute  of  frauds  are,  "  That  all  declarations  or  crea- 
tions of  trusts  or  confidences,  of  any  lands,  &c.  shall  be 
manifested  and  proved  by  somB  writing,  signed  by  the  party 
who  is,  or  shall  be  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  effect."  A  trust  need  not  be  created  by  writ- 
ing, but  it  must  be  manifested  and  proved  by  writing ;  and 
the  doctrine  in  Forster  v.  Hale  (3  Vesey,  696.)  is  that  the 
nature  of  the  trust,  and  the  terms  and  conditions  of  it,  must 
sufficiently  appear,  so  that  the  court  may  not  be  called 
upon  to  execute  the  trust  in  a  manner  different  from  that 
intended. 

In  this  case,  the  testator,  Stephen  Steere,  at  the  age  of 
seventy,  was  much  in  debt  and  embarrassed  ;  and  among 
other  debts  there  was  a  judgment  against  him,  amounting, 
with  interest  and  costs,  to  1 ,400  dollars.  He  was  utterly  unable 
to  satisfy  it.  and  his  lands  in  the  county  of  Chenango  were 
16 
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advertised  for  sale  on  execution.    He  had  eleven  children,  at        1820. 

the  time,  and  the  defendants,  Richard  and  Mark  Steere,  ^-^~^s~^-' 

(who  were  two  of  them,)  attended  the  sale  and  purchased  the 

property  for  1,600  dollars,  and  advanced  the  money  out  of 

their  own  funds,  and  took  the  sheriff's  deeds  in  their  own 

names.    This  was  in  August,  1805,  and  it  appears  to  have  been 

a  fair  purchase  at  public  auction.     The  natural  consequence 

of  such  a  transaction  is,  that  these  two  sons  would  not  be 

inclined  to  speculate  upon  their  aged  father's  misfortunes,  and 

make  a  profitable  bargain  to  themselves,  to  the  injury  of  him 

and  his  other  children.     Considerations  arising  from  the  ties 

of  blood  and  the  dictates  of  family  affection,  would  ordinarily 

lead  such  a  purchaser  to  offer  to  restore  the  property,  on  be- 

inw  reimbursed  his  advances  and  indemnified  for  his  trouble, 

O  ' 

or  else  to  engage  that  all  the  profits  of  the  purchase  should 
be  applied  justly  and  equitably  to  the  common  benefit  of  the 
family.  But  intentions  and  intimations  of  that  kind  cannot 
well  be  considered  as  amounting  to  a  clear  and  *absolute  trust,  [  *  J 1  J 
which  a  court  of  equity  will  recognize  and  enforce,  utnless  the 
declaration  of  it  be  quite  positive  and  free  from  all  ambiguity. 
Parents  will  usually  make  declarations  and  express  intentions 
of  holding  their  property  for  their-  children,  but  a  technical 
trust  would  not  easily  be  deduced  from  them,  unless  they 
were  contained  in  a  last  will  and  testament  made  on  purpose 
to  dispose  of  the  estate.  It  would  be  injurious  to  that  free- 
dom of  intercourse,  and  to  the  operation  of  those  kind  and 
generous  affections,  which  ought  to  be  cherished  in  the  circle 
of  the  domestic  connections,  to  make  such  deductions  from 
loose  and  general  expressions,  in  a  confidential  correspond- 
ence between  one  member  of  a  family  and  another,  and  to 
give  them  the  force  and  rigor  of  legal  obligations.  It  ought 
also  to  be  remembered,  in  respect  to  the  obligations  resulting 
from  family  connection,  and  the  effect  to  be  given  to  them 
in  courts  of  justice,  that  the  duty  of  benevolence,  to  borrow 
an  expression  of  Lord  Kames,  is  much  more  limited  than  the 
rtrhir.  Sanguinit  conjunctio  bcnevolcntia  devincit  homines  et 
caritate. 

The  first  item  of  testimony  from  whence  the  plaintiffs  un- 
dertake to  show  the  trust,  is  a  letter  from  the  defendant, 
Hir/ntnl  Steere,  to  Asel  Steere,  dated  October  19th,  1806, 
upwards  of  one  year  after  the  purchase  under  the  sheriff's 
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sa^e-  Tliis  letter  is  not  addressed  to  the  testator,  whom  the  bill 
alleges  to  have  been  the  cestui  one  trust,  and  in  that  respect  it 

*vf  F  K  R  E 

v.  differs  essentially  from  the  evidence  from  which  a  trust  was 

STKKRK.  deduced>  in  thc  cages  Qf  Q'Hare  V.  O'Ndl,  (2  Bro.  P.  C. 
39.)  and  Forster  v.  Hale,  (3  Vesey,  696.)  It  is  addressed  to 
a  stranger  to  the  alleged  trust,  though  a  brother  of  the  de- 
fendant, and  it  was  evidently  a  letter  on  private  and  confi 
dential  business.  The  letters  in  the  other  cases  were  ad- 
dressed to  the  cestui  que  trust,  and  there  was  then  a  reason- 
able ground  of  inference,  (which  is  wanted  in  this  case.)  that 
the  writer  of  the  letter  intended  to  give  a  manifestation  or 
[  *  14  ]  evidence  of  the  trust.  This  same  Asd  Stetre  declares,  in  *his 
answer,  that  the  understanding  between  him  and  the  defend- 
ants, Richard  and  Mark  Steere,  was,  that  the  land  was  not  to 
be  reconveyed  to  the  testator  after  the  repayment  of  the  money 
advanced,  and  their  expenses  and  trouble,  but  that  the  surplus 
should  be  held  for  the  testator  and  his  wife,  and  the  seven 
children  then  residing  in  Chenango  county. 

This  letter  corresponds  with  the  general  view  of  the  case, 
as  given  by  Asd  Steerc,  in  his  answer,  and  shows  evidently 
that  Richard  Steere  considered  himself  as  holding  the  land, 
in  the  first  place,  for  his  reimbursement,  and  then,  under  some 
general  and  vague  promise,  to  distribute  the  surplus  among 
his  brethren  of  the  family.  He  says,  he  inferred  that  to  be  his 
father's  wishes,  even  before  he  purchased,  and  that  the  land 
should  "go  to  the  family,  and  not  to  strangers."  He  says, 
therefore,  he  made  "  a  promise  to  many  of  the  family,  that  it 
(the  land)  should  not  go  out  of  his  hands  without  their  having 
a  part,"  and  that  he  was  not  willing  to  "  break  his  promise 
with  his  brethren." 

The  next  letter  addressed  to  Asel  Steere,  is  dated  July  9th. 
1807,  in  which  he  says,  his  father  "  wished  him  and  his  brother 
Mark  to  reconvey  back  all  the  land  except  the  Unadilla 
purchase."  This,  he  said,  he  could  not  then  do,  because  he 
could  not  "  perform  his  engagements  with  his  brethren,  and 
give  his  father  satisfaction."  The  third  letter  of  this  defend- 
ant is  dated  August  8th,  1809,  and  is  addressed  to  throe  of 
his  brothers,  of  whom  the  plaintiff  Timothy  is  one,  and  is 
material  only  for  the  idea  which  prevails  through  all  the 
letters,  that  he  and  his  brother  Mark  held  the  property  for 
their  security  and  for  "  the  family  " 
13 
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There  is  not,  therefore,  in  either  of  these  three  letters,  any        1820. 
sufficient  manifestation  and  evidence  of  the  specific  trust  ^^~^>~**~ 
charged  in  the  bill.     The  trust  charged  is  in  favor  ot  Stephen  v. 

Steere,  the  testator,  but  the  trust  vaguely  intimated  in 
these  letters  is  one  in  favor  of  the  family  at  large  of  Stephen 
Steere ;  and  admitting  a  trust  to  have  been  duly  manifested 
in  favor  of  the  children  of  Stephen  Str*re}  (and  *this  is  an  [  *  lo  ] 
admission  which  the  evidence  does  not  demand,  for  the  sug- 
gestions and  intimations  in  the  letters  are  too  indefinite  and 
loose  to  be  the  foundation  of  a  bill  for  specific  execution,)  yet 
the  bill  calls  upon  the  Court  to  support  the  will  of  the  testa- 
tor, and  to  "  execute  the  trust  in  a  manner  very  different  from 
that  intended."  This,  Lord  Alvanley  admits,  cannot  be  done. 

The  strongest  evidence  in  favor  of  the  trust  charged  is 
contained  in  the  letter  from  the  defendant  Richard  Steere, 
to  his  brother,  the  defendant  Mark  Steere,  dated  February 
12th,  1814,  enclosing  the  account  of  these  two  defendants 
against  Stephen  Steere,  of  the  date  of  January  28th,  1809. 

In  that  account,  Stephen  Steere  is  charged  as  a  debtor, 
with  payments  by  R.  and  M.  to  the  sheriff,  at  the  time  of  the 
purchase  by  them  in  August,  1805,  and  with  some  expenses 
in  relation  to  that  business,  and  he  is  likewise  credited  with 
the  sale  of  part  of  the  lands  held  under  the  sheriff's  deed. 
He  says  in  the  letter  that  the  original  account  was  sent  "  for 
the  satisfaction  of  Stephen  and  Timothy  Steere,"  and  that 
"  the  old  account  had  been  agreed  to  by  father." 

The  defendants,  in  their  answer,  admit  that  the  account 
of  1809  was  once,  and  only  once,  shown  to  Stephen  Steere, 
and  then  casually,  and  that  it  was  made  up  with  the  intent 
to  show  how  expensive  the  estate  had  been  to  them,  and  what 
advances  had  been  made,  and  that  it  was  made  up  from  loose 
papers  now  mislaid,  or  in  possession  of  the  plaintiffs,  and 
that  the  name  of  Stephen  Steere  was  used  as  a  debtor  for  con- 
venience, and  to  distinguish  the  real  estate  derived  from  the 
sheriff's  deed  from  the  other  estate  of  the  defendants,  and 
because  the  estate  was  looked  upon  as  a  family  patrimony, 
in  which  the  family  expected  to  share.  They  aver  in  their 
answer,  that  the  account  was  made  out  for  the  satisfaction  of 
the  plaintiffs  and  the  family,  and  to  show  that  further  de- 
mands were  unreasonable,  and  that  the  account  of  1809  was 
retained  by  them,  as  a  private  memorandum,  until  February, 
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18iiO.       1S14,  and  that  additions  were  made  to  it  from  *time  to  time, 
-^^  ^fc-x  to  assist  in  the  gratuitous  dispositions  of  the  property  among 
v.  the  family. 

SrEtKE.  mi  i  •  • 

I  liese  explanations  were  given  in  answer  to  interrogatories 
specially  pointed  to  those  accounts,  and  by  which  they  were 
required  to  answer, "  whether  the  said  accounts  were  not  made 
out  in  the  usual  form  of  accounts." 

It  appears  to  me  that  the  explanation  is  consistent  with  the 
proof  applicable  to  those  accounts,  and  with  the  general  com- 
plexion of  the  entire  transactions  of  the  estate. 

James  Bird  sail,  a  witness,  states  that  in  January,  1814,  the 
defendants,  Richard  Steere  and  Mark  Steere,  entered  into  a 
parol  agreement  in  relation  to  the  lands  so  purchased  at  the 
sheriff's  sale,  with  their  brothers,  Stephen  Steere,  jun.  and 
the  plaintiff,  Timothy  Steere.  The  substance  of  the  agree- 
ment was  reduced  to  writing,  at  the  time,  by  the  witness,  at 
the  request  of  the  parties  to  it,  and  was  approved  of  by  them. 
That  agreement  was  considered  as  a  final  settlement  of  all 
questions  and  claims  in  respect  to  that  property,  and  it  pro- 
vided for  a  distribution  of  what  remained  of  the  estate,  among 
certain  of  the  children.  The  memorandum  begins  with  these 
words :  "  Richard  Steere  will  state  his  account  to  Mark,  Ste- 
phen and  Timothy  Steere  :"  and  here  we  have  the  origin  of  the 
publication  of  the  account  produced  by  the  plaintiffs  as  evi- 
dence of  the  trust.  The  account  was  sent  to  Mark  Steere,  in 
the  letter  of  Richard  Steere,  of  the  12th  of  February,  1814,  and 
now  we  can  understand  the  meaning  of  that  paragraph  in  the 
letter,  in  which  he  says,  "  I  send  the  original  account  for  the 
satisfaction  of  Stephen  and  Timothy  ;"  and  also  the  force  of 
another  paragraph  in  which  it  is  said,  "  so  you  will  see  by  my 
statement  that  you  will  pay  me  and  retain  110  acres  on  the 
south  side  of  the  way,  to  pay  you  and  Stephen,  and  the  re- 
mainder to  divide." 

This  account  and  letter  could  not  have  been  intended  as  a 
manifestation  or  declaration  of  a  trust  in  favor  of  the  testa- 
tor. The  manner  in  which  it  arose,  and  was  transmitted, 
*  IV  J  *and  the  contents  of  the  letter,  are  pretty  satisfactory  proof 
that  the  explanation  given  of  the  account  in  the  answer  is  th«> 
just  and  true  explanation,  and  the  only  one  of  which  the 
whole  transaction  is  susceptible.  The  way  in  which  these 
accounts  came  to  the  knowledge  and  possession  of  the  plain 
20 
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tiffs,  was  by  taking  copies  if  the  originals  while  in  the  hands  1820. 
of  the  defendant  Mark  Steere,  and  there  was  never  any  free 
and  voluntary  delivery  for  the  purpose  to  which  they  have 
been  applied.  The  only  part  of  the  letter  which  shows  thav 
the  defendants  considered  themselves  as  acting  in  the  pu' 
chase  and  management  of  the  estate,  as  trustees  for  their 
lather,  the  testator,  is  the  expression  that  "the  old  account  had 
been  agreed  to  by  father."  This  probably  referred  to  the 
account  of  1309 ;  and  though  a  loose  paragraph,  it  would  be 
difficult  to  understand  it  in  any  other  sense  then  as  an  admis- 
sion of  the  trust  sought  after,  if  it  was  not  accompanied  with 
other  paragraphs  in  the  same  letter  absolutely  inconsistent 
with  that  fact.  The  account  was  sent  only  for  the  satisfaction 
of  the  two  sons,  (of  whom  the  plaintiff  Timothy  was  one,)  and 
in  pursuance  of  an  agreement  to  distribute  the  surplus  prop- 
erty among  the  children.  The  letter  says,  that  after  Mark's 
and  Stephen's  debts  were  satisfied,  the  remainder  was  to  be  di- 
vided. The  whole  letter  must  be  taken  together,  and  one 
expression  checked  and  balanced  by  another.  And  when 
we  take  into  consideration  the  manner  in  which  that  real 
estate  had  been  dealt,  with  by  these  two  defendants,  for  ten 
years  together,  under  the  eye,  arrd  with  the  approbation  of 
their  father,  the  notion  of  any  other  trust  than  that  founded 
upon  brotherly  good  will,  spontaneous  promises,  and  gratui- 
tous acts  of  benevolence  to  the  famih  at  large,  including 
their  father  and  all  his  other  children,  is  utterly  inadmissible. 
We  have  conveyances  from  the  defendants  of  parts  of  the 
estate  between  1809  and  1815,  to  strangers,  for  a  valuable 
consideration,  and  to  several  of  the  children,  as  gifts,  and  *all  |  *  IS 
these  acts  confirmed  by  the  testator.  The  agreement  of 
1814  was  partly  executed  by  the  defendants,  and  the  several 
voluntary  transfers  to  the  children,  to  the  amount  of  5,000 
dollars  in  value,  are  decisive  proofs,  that  the  defendants  have 
acted  according  to  their  original  suggestions  and  intentions 
of  applying  the  surplus  property,  after  their  indemnity,  to  the 
benefit  of  the  family.  The  idea  of  a  techni*  al  trust,  binding 
in  equity  in  favor  of  the  father,  was  never  heard  of  in  the 
family,  or  put  forward  by  any  branch  of  it,  until  after  the 
two  plaintiffs,  Thomas  and  Timothy  Stccre,  had  obtained  from 
Mark  Stccre  copies  of  the  accounts  above  referred  to.  I 
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cannot  easily  reconcile  this  claim  with  good  faith,  after  tne 
agreement  of  1814,  and  the  extent  to  which  it  had  been  car- 
ried into  execution  by  the  defendants  Richard  and  Mark. 
It  also  strikes  me,  considering  the  manner  in  which  the  pur- 
chase had  been  received  and  treated  by  the  family  of  the 
testator,  from  the  time  it  was  made,  down  to  the  testator's 
death,  and  the  many  gifts  and  conveyances  which  the  family 
have  been  content  to  receive  at  the  hands  of  the  defendants, 
that  to  enforce  a  strict  trust  with  all  the  legal  responsibilities 
attached  to  it,  according  to  the  doctrine  of  the  bill,  would 
be  extremely  unjust  and  oppressive. 

A  question  has  been  raised,  whether  the  parol  evidence  given 
in  the  case  be  admissible,  to  contradict  the  inference  drawn 
by  the  plaintiffs  from  the  accounts  and  the  letters.  If  the 
written  proof  was  clear  and  positive,  it  could  not  be  rebutted 
by  parol  proof;  but  considering  the  loose  and  ambiguous 
nature  of  it,  I  am  inclined  to  think  the  parol  evidence  is  com- 
petent in  support  of  the  sheriff's  deed,  and  to  explain  the 
obscurity  of  the  case,  by  showing  what  was  the  understand- 
ing of  all  the  parties  concerned.  In  Forster  v.  Hale,  parol 
proof  was  received,  and  taken  into  consideration  by  the 
master  of  the  rolls,  in  forming  his  opinion,  and  in  Reding- 
*  19  |  ton  v.  Rcdington,  (3  Ridgeivai/s  Cases  in  the  Irish  *Parlia- 
ment,  182.)  parol  evidence  was  held,  by  Lord  Clare,  to  be 
admissible  to  support  a  deed  in  the  name  of  the  son,  but  inad- 
missible to  create  a  trust  against  it.  The  cases  of  Lamplugh 
\  Lamplugh,  and  of  Taylor  v.  Taylor,  (IP.  Wins.  111. 
and  1  Aik.  386.)  were  referred  to  by  the  lord  chancellor  of 
Ireland,  in  confirmation  of  this  principle.  The  parol  proof 
in  this  case  puts  an  end  to  all  pretension  of  a  trust  in  favor 
of  the  testator,  and  shows  that  by  the  acknowledgment  of 
the  testator  and  of  all  the  family,  the  purchase  at  the  sheriff's 
sale  was  absolute,  without  any  trust  or  qualification  what- 
soever, and  that  none  was  ever  heard  of,  or  suggested  in  the 
family,  until  about  the  time  that  the  testator  made  the  will, 
giving  all  the  undisposed  part  of  the  estate  to  the  plaintiffs. 
It  was  the  uniform  and  universal  understanding  in  the  family, 
for  ten  vears,  that  the  property  was  not  to  be  reconveyed  tc 
he  father,  but  was  to  be  held,  in  the  first  place,  for  the  in- 
demnity of  the  two  purchasers,  and  then  it  was  submitted  tc 
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f.heir  discretion  and  justice,  in  what  manner  and  mode,  and        1820. 
to  what  extent,  the  surplus  should  be  appropriated  to  the  --^•--v— -^ 

ST  F  F  H  K 

wishes  and  wants  of  the  family.     I  am  aware,  however,  of  C. 

the  dangerous  nature  of  such  proof,  and  should  not  willingly 
rest  upon  it,  if  it  did  not  appear  to  corroborate  the  reason- 
able inferences  to  be  drawn  from  the  written  testimony  in 
the  case. 

I  do  not  perceive  any  ground  for  a  distinction  between  the 
case  of  the  estate  generally,  and  the  Cole  and  Glover  lots.  If 
any  trust  exists  as  to  them,  distinct  from  what  is  attempted  to 
be  established  as  to  the  rest  of  the  estate,  it  is  a  trust  by  im- 
plication or  operation  of  law,  and  su;  h  a  trust  cannot  be  made 
out  but  by  showing  the  actual  payment  of  the  money  by  the 
ccstui  que  trust,  or  an  actual  loan  by  him  for  that  purpose ; 
and  in  this  case  no  such  payment  or  loan  is  pretended.  The 
mere  charge  of  the  payment  to  the  third  person  who  sets  up 
the  trust  will  not  be  sufficient ;  and  actual  payment,  or  an 
actual  loan  of  the  money  at  the  time,  *and  not  subsequent  to  [  *  20 
the  purchase,  is  indispensable.  (2  Johns.  Ch.  Rep.  409.)  "  If 
you  merely  employ  a  man  by  parol,"  says  Mr.  Sugden,  "  to 
buy  an  estate  for  you,  although  he  buy  it  accordingly,  yet  if 
lie  hold  himself  out  as  the  real  purchaser,  and  no  part  of  the 
purchase  money  was  paid  by  you,  you  cannot  compel  him  to 
convey  the  estate  to  you,  because  that  would  be  directly  in 
the  teeth  of  the  statute  of  frauds."  And  if  the  entry  in  the 
account  communicated  to  Mark  Stecre,  in  1814,  be  assented 
to  as  evidence  in  writing  of  a  trust,  it  is  no  longer  the  case  of 
a  resulting  trust,  but  rests  precisely  upon  the  same  .ground 
with  the  general  trust  set  up  by  the  bill,  and  must  partake  of 
the  same  fate. 

I  am,  accordingly,  of  opinion,  that  the  bill  cannot  be  sus- 
tained, because, 

1 .  The  plaintiffs,  upon  their  own  showing,  have  a  remedy 
at.  law  for  the  land  possessed  by  the  defendant  Richard  Stccre, 
:n  Hinuch  as  neither  the  sale  nor  the  sheriff's  deed  contained 
any  description  or  location  of  the  land  sold. 

tf,  however,  the  plaintiffs,  or  the  testator  under  whom  they 
hold,  may  be  considered  (and  I  think  he  may  justly)  as  having 
waived  that  objection,  and  as  having  affirmed  the  sale,  by 
repeated  acts,  then, 

?.    The  plaintiffs  have  not  made  out  a  trust  sufficiently  clea* 
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1820.       an(l  certain,  to  enable  this  Court  to  act  upon  it  and  to  take  the 
case  out  of  the  statute  of  frauds. 

Rill  dismissed  without  costs. 


2J  |        *GILLESPIE    and    others,  Executors  of  GILLESPIE, 

against  MILLER. 

A  gift  for  life  of  a  chattel,  is  a  gift  of  the  usufruct  only,  except  as  to  sucli 
articles,  the  use  of  which  consists  in  the  consumption:  and  there 
may  be  a  limitation  over  by  will,  of  a  chattel  interest,  after  a  life  estate 
therein. 

As  where  a  testator  devised  his  house  and  lot  to  his  wife,  also  all  his  per- 
sonal property,  and  also  the  rents  and  profits  of  his  house  and  farm  at 
JV.,  for  her  support  during  her  natural  life  ;  and  after  her  decease,  gave 
and  devised  the  same  to  his  brother  S.,  in  fee,  chargeable  with  cer- 
tain legacies :  Held,  that  the  wife  took  the  use  only  of  the  personal  es- 
tate, which  after  her  decease  went  to  S.,  the  brother  of  the  testator. 

26wt  THE  bill  was  filed  by  the  plaintiffs,  as  executors  of  Samut 
GiUespie,  the  brother  and  residuary  legatee  of  William  Gillcs- 
pie,  deceased,  against  the  defendant,  as  the  surviving  executor 
of  William  Gillespic,  for  an  account  of  the  personal  estate, 
&c.  The  will  of  JVilliam  GiUespie  was  dated  February  13, 
1813  ;  and  the  material  parts  of  it  were  as  follows  :  "First,  I 
give  and  bequeath  to  rny  beloved  wife,  Mary  GiUespie,  my 
house  and  lot  in  Smith  street,  in  the  village  of  Neivburgh,  &c. 
Also,  I  give  to  my  said  wife,  Mary  GiUespie,  all  my  personal 
property  which  shall  remain,  after  paying  funeral  charges  and 
other  expenses  ;  also,  the  yearly  income,  arising  by  rents  from 
and  out  of  my  house  and  farm  at  Neely  Toivn,  for  her  support 
during  her  natural  life,  she  making  no  waste  or  destruction 
thereupon  ;  and  after  her  decease,  I  give  and  devise  the  same 
to  my  brother,  Samuel  GiUespie,  and  to  his  heirs,  &c.,  enjoin- 
ing him  or  his  heirs,  in  consideration  thereof,  to  pay  Hie 
following  sum  or  sums  of  money  as  legacies,''  specifying  the 
particular  legacies. 

The  testator  made  his  wife,  Mary  GiUespie,  his  brother, 
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Samuel  Gillespie,  and  the  defendant,  executors  of  his  will.        1820. 

Tiie  widow,  and  the  two  other  executors,  all  qualified  ;  and 

the  widow  took  possession  of  the  personal  estate,  which  she 

assigned  and  delivered  to  the  defendant,  in  consideration  that 

he  would  allow  her  a  certain  annuity  for  life.    She  *died  soon         [  *  22 

after,  and  the  defendant  claimed  to  hold  the  property  as  his 

own. 

The  only  question  in  the  cause  which  arose  on  the  con- 
struction of  the  will  of  William  Gillespie  was,  whether  the 
widow  took  an  absolute  estate  in  the  personal  property,  or 
only  the  use  of  it  during  her  natural  life. 

B.  Robinson,  for  the  plaintiffs. 
J.  Raddiff,  for  the  defendant. 

THE  CHANCELLOR.  The  language  of  the  will  is  perfectly 
clear  and  definite.  The  respective  devises  and  bequests  to 
the  wife  are  all  connected  by  the  word  also,  and  subject  to 
one  and  the  same  limitation.  The  testator  devises  to  her  "his 
house  and  lot  in  the  village  of  Newburgh ;  also,  all  his  per- 
sonal property ;  also,  the  rents  and  profits  of  his  house  arid 
farm  at  Neely  Town  ;  and  after  her  decease,  he  gives  and  de- 
vises the  same  to  his  brother,  Samuel  Gillespie,  in  fee,  charge- 
able with  certain  legacies.  There  seems  to  be  no  room  for  any 
other  construction.  The  law  admits  of  a  limitation  over  by 
will  of  a  chattel  interest,  after  a  life  estate  in  the  same.  A 
gift  for  life  of  a  chattel  is  a  gift  of  the  usufruct  only,  and  the 
only  exception  to  the  rule  seems  to  be  in  the  case  of  such 
articles  as  corn,  hay,  &c.,  of  which  the  use  consists  in  the  con- 
sumption. (3  Veaey,  311.  3  Merivah,  194,  195.)  When 
the  defendant  accepted  of  an  assignment  and  delivery  of  the 
personal  estate  of  the  testator,  from  the  widow,  he  accepted 
it  with  knowledge  of  the  will,  for  he  was  one  of  the  exec- 
utors. 

I  shall,  accordingly,  direct  a  reference  to  a  master,  to  ascer- 
tain and  report  the  amount  of  the  personal  property  so  assigned 
to  the  defendant,  and  shall  decree  that  he  account  for  the 
same,  with  interest  from  the  death  of  the  widow,  for  such 
part  thereof  as  may  have  been  converted  into  money,  after 
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'820.        making  all  necessary  allowances  for  what  may  have  been  ap 
propriated  by  the  defendant  for  her  support. 

HVVF.MS  ~      ,  j-1 

Order  accordingly. 


*HUNTINGTON  and   MUMFORD   against  HAVENS  and 

others. 

A  general  recital  in  a  deed  does  not  conclude  a  party,  though  the  recital 
of  a  particular  fact  may  estop  him. 

A  recital  cannot  control  the  plain  words  in  the  granting  part  of  a  deed. 

As  where  a  deed  of  assignment  by  a  debtor  in  trust  for  his  creditor 
recited  that  the  debtor  was  desirous  to  convey  his  property,  to  secure 
three  of  his  creditors  named,  in  full,  and  the  residue  for  the  benefit  of 
his  other  creditors:  and  in  the  body  of  the  deed,  the  assignment  waa 
expressed  to  be  in  trust,  to  pay  and  satisfy  those  three  creditors  and 
three  others  named,  and  the  surplus  to  be  divided  among  his  other 
creditors :  Held,  that  the  three  creditors  named  in  the  recital  were 
only  entitled  to  be  paid  ratably  with  the  other  three  creditors,  in 
proportion  to  their  demands,  out  of  the  proceeds  of  the  property  so 
assigned. 

20.  THE  bill,  dated  March  13,  1820,  stated  that  on  the  16th 
of  June,  1819,  Frederick  Jenkins  and  Matthew  Jenkins  be- 
came insolvent.  That  the  plaintiffs  were  their  confidential 
creditors  to  a  large  amount,  which  was  specified  ;  that  the 
defendants  also  claimed  to  be  confidential  creditors.  That 
Frederick  and  Matthew  Jenkins,  being  desirous  first  to  pay 
their  confidential  creditors,  and  then  such  other  creditors  as 
should  come  in  and  accept  the  residue  in  satisfaction,  did,  on 
the  17th  June,  1819,  execute  and  deliver  to  the  three  defend- 
ants, P.  Havens,  J.  Lovctt,  and  J.  C.  Coddington,  first  named, 
an  indenture  tripartite,  which  was  set  forth  in  the  bill,  and  the 
material  parts  of  which  are  stated  in  the  opinion  delivered  by 
the  Court.  That  it  was  the  original  intention  of  the  parties 
to  the  said  indenture,  that  the  plaintiffs  and  five  defendants 
should  be  placed  on  an  equal  footing,  with  regard  to  the  pay- 
ment of  their  debts.  That  on  the  19th  June,  1819,  for  the 
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ourpose  of  further  securing  their  confidential  creditors,  an-       1820. 
other  indenture  was  executed  between  Frederick  Jenkins  of   ^-*— v-»*-' 
the  one  part,  and  the  three  defendants  first  named  of  the 

other  part,  reciting  the  former  Indenture,  and  that  the  grant- 

f  *  '24  i 
ors  were  desirous  of  securing  to  the  plaintiffs  and  defendants 

a  full  indemnity,  &c.  That  these  indentures  were  executed 
by  the  parties,  and  under  them  the  three  defendants  first 
named  had  collected  debts,  and  taken  possession  of  the  prop- 
erty assigned,  and  converted  it  into  money :  that  the  three 
defendants  had  paid  the  defendant  Codclington  his  dividend 
of  the  proceeds,  on  the  principle  of  an  equal  distribution,  and 
had,  in  various  letters,  recognized  the  right  of  all  the  confi- 
dential creditors  named,  parties  to  the  suit,  to  come  in  and 
receive  equal  dividends,  according  to  their  respective  claims. 
But  that  the  three  defendants  first  named,  since,  and  now, 
pretend  that  they  are  entitled  to  priority  of  payment,  and 
that  the  plaintiffs  were  not  entitled  to  payment,  until  the 
four  first  defendants  were  satisfied.  That  those  claims  are 
sufficient  to  absorb  all  the  property  assigned.  That  if  the 
indentures  will  bear  the  construction  set  up  by  the  defend- 
ants, it  has  originated  in  a  mistake,  which  ought  to  be  recti- 
fied. Prayer  that  an  account  be  taken  of  the  real  and  per- 
sonal estate  so  assigned,  and  of  the  proceeds  received  by  the 
three  first-named  defendants ;  that  the  same  be  paid  into 
Court,  or  some  proper  person  be  appointed  to  receive  the 
same  ;  and  that  the  plaintiffs  be  paid  out  of  the  same  their 
just  demands,  &,c. 

The  defendants  having  put  in  their  answers,  proofs  were 
taken  in  the  cause,  and  several  witnesses  examined  for  both 
parties. 

G.  Griffin  and  S.  Jones,  for  the  plaintiffs.  They  cited  1 
Rvlgeu-ay's  P.  C.  384.  449.  461.  3  Ch.  Cos.  101. 
Shep.  Tmichst.  tit.  Deeds.  2  Johns.  Ch.  Rep.  222.  Cow- 
per,  319. 

Wdh  and  T.  A.  Emmet,  contra.  They  cited  miles' 
Rep.  9. 

*TnK    CHANCELLOR.      The  point   in  controversy  in  this         [  *  2u  J 
case  is,  whether  the  plaintiffs  are  not  entitled,  under  the  as- 
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1820.  sigmnents  of  the  17th  and  19th  of  June,  1819,  to  an  equal 
participation  witii  the  defendants,  in  the  proceeds  of  the  as- 
signments. 

On  a  careful  perusal  of  the  deeds,  and  of  the  proof  which 
has  been  furnished  in  the  cause,  I  cannot  entertain  a  doubt 
either  as  to  the  true  construction  of  the  deeds,  or  as  to  the 
real  intention  of  the  parties  to  them,  even  if  that  intention 
was  to  be  deduced  from  testimony  dehors  the  deeds. 

The  indenture  of  the  17th  of  June,  1819,  was  between 
Frederick  and  Matthew  Jenkins,  of  the  first  part,  the  credit- 
ors mentioned  in  the  schedule  B,  annexed  to  the  deed,  and 
who  should  become  parties  to  the  deed,  by  signing  and 
sealing  the  same,  upon  the  terms  and  within  the  time  men- 
tioned therein,  of  the  second  part,  and  the  defendants, 
Havens,  Lovett,  and  J.  J.  Coddington,  of  the  third  part.  The 
recitals  to  this  deed  stated,  that  Frederick  and  Matthew 
Jenkins  had  failed,  and  that  they  were  "  indebted  to  the 
parties  of  the  second  part,  in  considerable  sums  and  in  large 
sums  to  the  parties  of  the  third  part."  "  And  they  were 
willing  and  desirous  to  convey  their  property,  (designated  in 
the  schedule  A,  annexed,)  in  trust,  to  secure  the  parties  of 
the  third  part,  to  the  full  amount  of  their  demands  and  re- 
sponsibilities, and  to  divide  the  residue  or  surplus  for  the 
benefit  of  the  parties  as  afterwards  expressed."  The  deed 
then  grants,  conveys,  and  assigns,  to  the  parties  of  the  third 
part,  the  property  in  schedule  A,  in  trust,  to  sell  the  same 
and  convert  it  into  money,  and  collect  the  debts,  and  then, 
after  deducting  all  necessary  expenses,  &c.,  "  to  pay  to 
PhUetus  Havens,  James  Lovett,  J.  fy  J.  Coddington,  G union 
S.  Mamford,  Benjamin  Huntington,  and  Richard  Lambert, 
such  sums  of  money,  as  the  said  parties  of  the  first  part  may 
owe  to  them  respectively,  or  as  may  be  necessary  to  indem- 
nify them,  or  either  of  them,  against  any  responsibilities  or 
26  ]  assumptions  *whatsoever,  which  either  of  them  have  made, 
or  come  under,  for  or  on  account  of  the  said  part:es  of  the 
first  part."  The  deed  then  proceeds,  "  and  hi  the  third 
place,  upon  the  further  trust  out  of  the  surplus  or  /emainder 
of  the  said  moneys,  to  make  division  thereof  among  th<; 
other  creditors  of  the  said  parties  of  the  first  yort,  wKo  shall 
execute  the  deed  within  the  time,  &c.,  equal1/  in  ptoportior 
to  their  debts,"  &c. 
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This  deed  was  signed  and  sealed  not  only  by  the  grantors,       1S20. 
but  by  all  the  defendants,  except    Joseph   Coddington,  and 
also  by  the  plaintiffs. 

After  so  clear  a  manifestation  of  the  specific  trusts,  and  of 
the  preference  given  to  the  parties  to  this  suit,  by  name,  over 
the  general  creditors,  and  of  the  equality  which  is  preserved 
between  these  parties,  there  seems  to  be  no  room  for  the 
presumption  set  up  by  the  defendants,  that  they  are  to  be 
paid  to  the  full  amount  of  their  demands,  in  preference  to 
the  plaintiffs,  and  in  exclusion  of  the  plaintiffs,  if  the  trust 
property  should  prove,  as  it  has  proved,  to  be  insufficient. 
A  general  recital  in  a  deed  will  not  conclude  a  party,  though 
a  recital  oi  a  particular  fact  may  estop.  (Co.  Lift.  352.  b. 
Ru'A.  Abr.  p.  872.  Willed  Rep.  9.)  The  recital  in  this 
deed  is  general  and  loose,  and  by  no  means  to  be  considered 
as  necessarily  repugnant  to  the  granting  part  and  to  the  de- 
clared trusts,  ff  the  plaintiffs  were  to  be  excluded  from  the 
benefit  of  the  clause  giving  to  them  and  the  defendants  a 
priority  to  the  general  creditors,  they  would  be  excluded 
altogether  from  the  provisions  of  the  deed,  as  to  the  surplus, 
for  that  was  to  be  divided  ratably  '  among  the  other  cred- 
itors.'' which  plainly  excluded  those- which  had  been  named. 
The  plaintiffs  are  put  upon  an  equality  with  the  defendants, 
and  there  is  no  distinction  made,  or  which  can  be  deduced 
from  the  trust,  or  declared  in  their  favor.  If  the  recital  in 
the  deed  be  in  any  respect  repugnant  to  this  equity,  as 
between  the  parties  to  this  suit,  it  cannot  be  permitted  to 
control  *the  operation  of  the  deed.  This  is  a  well  settled 
rule  of  construction,  and  there  never  was  a  case  in  which 
a  recital  controlled  the  plain  words  of  the  granting  part  of  a 
deed. 

In  /tnth  and  Montague's  case,  (3  Ch.  Cns.  101. )  Lord  Ch. 
.).  II >it  very  fully  declares  this  rule:  "  This  deed,"  says  he, 
u  doth  say  it  was  made  and  intended  to  confirm  the  will,  and 
yet  makes  several  recitals  and  limitations  contrary  to  it. 
Why.  suppose  it  were,  that  it  did  recite  the  will  truly,  and 
*ai»l  the  will  disposed  of  the  estate  so  and  so,  and  then  adita, 
that  it  was  made  to  confirm  the  will,  but  yet  disposcth  of 
the  estate  quite  otherwise  than  the  will  doth,  shall  this  avoid 
the  deed  in  equity,  or  make  it  to  have  another  consideration 
than  it  else  would  have  ?  The  reciting  part  of  a  deed  is 
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18-20.        not  at  a^  a  necessary  part  cither  in  law  or  equity.     It  may 
v-^-x'-^wx  be  made  use  of  to  explain  a  doubt  of  the  intention  or  mean- 
ing of  the  parties,  but  it  hath  no  effect  of  operation.     But 
uhen  it  comes  to  limit  the  estate,  there  the  deed  is  to  have 
its  effect  according  to  what  limitations  are  therein  set  forth." 
It  is  to  be  observed,  that  Lord  Holt  spoke  in  this  manner 
while    sitting  in    chancery,  and    the    lord    keeper  affirmed 
what  he  said,  and  observed,  that  "  recitals  in  a  deed  are  not 
made  the  measure  of  the  limitations  in  it." 

The  defendants,  by  becoming  parties  to  this  deed,  (and 
they  admit  they  did  about  the  day  of  the  date  of  it,)  are 
presumed  to  have  read  it,  and  to  have  acceded  to  the  terms 
of  it ;  and  there  is  a  remarkable  circumstance  appearing 
upon  the  face  of  the  deed,  that  must  have  fixed  their  atten- 
tion. The  name  of  the  plaintiff  Mum  ford  is  interlined  in 
that  part  of  the  deed  in  which  he  is  declared  to  be  one  of 
the  cestui  quc  trusts  to  be  first  paid,  and  this  interlineation  is 
duly  noticed  by  the  subscribing  witness.  The  defendants 
have,  therefore,  emphatically  recognized  the  deed,  according 
to  its  obvious  and  legal  operation",  and  admitted  the  plaintiffs 
to  be  equal  sharers  with  them  in  the  privilege  conferred. 
If  there  was  any  agreement  between  them  and  the  grantors, 
that  they  were  to  be  exclusively  preferred,  the  plaintiffs  were 
J  *  2H  '  *no  parties  to  that  agreement,  and  are  not  to  be  affected  in 
their  rights  by  a  transaction  inter  olios.  But  there  is  no 
evidence  of  any  such  agreement,  and  the  defendants  appeared 
always  to  have  admitted  the  equal  rights  of  the  plaintiffs, 
until  they  received  the  advice  of  counsel  as  to  the  effect  of 
the  recital. 

The  defendants  admit,  that  the  second  deed  of  assignment 
to  the  defendants,  Havens,  Lovett,  and  J.  J.  Coddington, 
was  executed  on  the  19th  of  June,  1819,  "  for  the  purpose 
of  further  securing  the  persons  therein  named  as  confidential 
creditors."  And  this  assignment  refers  to  the  former  one, 
and  recites  that  F.  Jenkins  was  "  desirous  to  secure  to  the 
said  Philctus  Havens,  James  Lovett,  the  firm  of  J.  fy  /. 
Coddington,  Gurdon  S.  Mum  ford,  Benjamin,  Huntington,  and 
Richard  Lambert,  a  full  indemnity  against  any  payments 
which  they,  or  either  of  them,  may  be  subjected  to,  by  reason 
of  debts  owing,  or  responsibilities  assumed,  by  them,  or  either 
of  them,  for  or  on  account  of  jP.  Jenkins  and  Matthew 
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Jenkins,  in  case  the  property  and  estate  assigned  bj  the  said        1820. 
indenture    should   be  insufficient  for  that  purpose."     This  ^^^^^^^ 
second  deed,  taken    in   connection   with  the  other,  shows,        ^TING 
demons trably,  its  meaning  and  intention  to  have  been  con-      HAVENS. 
formable  to    the    construction  which  has  been  given  to  it. 
And  if  we  resort  to  the  evidence  which  has  been  produced 
dcliors  the  deeds,  it  is  proved  most  decidedly  by  the  testimony 
of  Frederick  Jenkins,  and  of  Lawrence,  who  drew  the  former 
deed,  that  the  intention,  in  the  view  and  understanding  of 
all  the  parties  to  it,  was  to  place  the  plaintiffs  on  the  same 
equality  with  the  defendants,  and  that  they  were  to  be  equally 
entitled  to  be  preferred  as  confidential  creditors. 

I  shall  accordingly  declare  that  they  are  entitled  to  receive 
from  the  defendants,  who  were  the  trustees  in  the  deeds, 
their  equal  arid  ratable  proportions  with  the  defendants  of 
the  property  assigned,  and  that  a  reference  be  had  to  take 
and  state  an  account  of  the  estate  assigned,  and  of  *the  [  *  29 
proceeds  which  have  or  might  have  come  to  the  hands  of 
the  trustees,  and  after  making  all  just  allowances,  that  the 
amount  of  the  dividends  ratably  due  to  the  plaintiffs,  and 
arising  from  the  balance  to  be  ascertained,  be  stated. 

Decree  accordingly. 
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CHESTERMAN  against  G.  and  W.  GARDNER. 

[Followed,  2  Eciw.  4.1;  2  Sandf.  Ch.  348.] 

A  party  has  no  remedy  in  this  Court  on  the  mere  ground  of  a  failure 
of  title,  if  he  has  taken  no  covenants  to  secure  the  title,  and  there  is 
no  fraud  in  the  case. 

Where  the  defendants  G.  and  W.,  the  one  by  the  purchase  of  a  mort- 
gage, and  the  other  by  the  purchase  of  the  equity  of  redemption, 
became  possessed  of  the  whole  estate,  and  leased  it  to  the  plaintiff 
for  a  term  of  years,  and  G.  afterwards  assigned  the  mortgage  with 
notice  of  the  term  :  Held,  that  the  assignment  was  not  a  fraud  on  the 
plaintiff:  and  though  the  property  was  afterwards  sold  on  a  bill  for 
n  foreclosure  filed  by  the  assignee,  and  the  term  thereby  merged  in 
the  inheritance,  yet,  as  the  plaintiff  himself  became  the  purchaser  at 
the  sale  under  the  decree,  he  thereby  waived  all  right,  if  any  he  had, 
to  relief,  for  the  damages  he  may  have  sustained  by  the  loss  of  his 
term. 

The  fraud,  in  such  cases,  which  will  entitle  a  party  to  relief,  is  a  fraud 
at  the  time  of  the  execution  of  the  deed  or  lease  to  the  plaintiff,  arid 
.\ot  fraud  in  a  subsequent  and  distinct  transaction. 

The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the  reversion,  of 
the  actual  interest  of  the  tenant,  and  of  the  extent  of  that  interest  : 
and  the  purchaser  is  bound  to  admit  every  claim  of  the  tenant  which 
he  could  enforce  against  the  vendor. 

OP.  uth,  and  BILL,  filed  October  12th,  1819,  stated,  that  on  the  2d  of 
July,  1817,  the  defendants,  for  the  consideration  of  3,000 
dollars  paid  to  them,  leased  to  the  plaintiff  a  house  and  lot,  in 
#tne  cjty  Of  ]\rew  York,  for  the  term  of  nine  years,  from  the 
1st  of  May,  1817.  The  lease  contained  a  covenant  on  the 
part  of  the  defendants,  for  quiet  enjoyment  during  the  term. 
At  (he  time  the  lease  was  executed,  the  defendant  W.  G. 
was  the  assignee  of  a  mortgage  on  the  premises,  which  was 
then  unknown  to  the  plaintiff;  and  G.  G.  had  purchased 
the  equity  of  redemption  of  the  premises  under  a  sale  thereof 
on  execution  ;  so  that  the  title  thereby  became  united  in  the 
two  defendants.  That  afterwards,  during  the  term,  in  Oc- 
tober* 1818,  W.  G.,  to  injure  and  defraud  the  plaintiff", 
assigned  the  mortgage  to  Ar.  Wells,  who,  on  the  13th  of 
March,  181  9,  filed  a  bill  to  foreclose  the  equity  of  redemption, 
and  obtained  a  decree  in  this  Court  for  the  sale  of  the 
premises  ;  and  upon  such  sale  the  plaintiff  became  the  pur 
chaser.  That  the  premises  so  sold  contained  twenty  feel 
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of  additional  ground.  That,  before  this  foreclosure,  the  1820. 
j-'aintiff  had  expended  2,000  dollars,  in  improvements  on  the 
premises,  wliUi  sum,  as  well  as  the  3,000  dollars  paid  for  the 
lease,  is  now  lost  by  such  foreclosure  and  sale ;  and  that  the  GARDNER. 
plaintiff  cannot  recover  any  part  thereof  at  law,  on  the  cov- 
enant for  quiet  enjoyment,  contained  in  the  lease.  That  the 
defendant  W.  G.  ought  to  have  assigned  the  mortgage 
.subject  to  the  lease,  or  secured  the  lease,  so  that  the  plaintiff 
could  not  be  deprived  of  the  benefit  of  it ;  or  the  defendant 
G .  G.  ought  to  have  redeemed  the  premises,  or  the  defend- 
ants together  should  have  protected  the  plaintiff  from  the 
loss  he  has  sustained,  by  the  mortgage,  and  the  foreclosure 
and  sale  under  it,  by  which  the  lease  was  wholly  extinguished. 
Prayer,  that  the  defendants  may  come  to  an  account  with 
the  plaintiff  concerning  the  losses  he  has  sustained,  by  being 
deprived  of  the  benefit  of  his  lease,  and  be  compelled  to  pay 
to  him  his  damages,  &c. 

The  defendants,  in  their  answer,  denied  that  the  mortgage 
was  unknown  to  the  plaintiff;  or  that  it  was  assigned  to 
injure  the  plaintiff;  but  that  the  same  was  assigned  to  Wells, 
with  notice  to  him  of  the  lease  to  the  plaintiff.  That  *the  [  *  31  ] 
defendants  had  a  right  to  sell  their  respective  interests  in  the 
mortgaged  premises,  and  that  the  sale  could  not  impair  the 
term  of  the  plaintiff;  and  they  averred  that  the  plaintiff  had 
sustained  no  loss.  That  the  plaintiff  attended  the  sale  under 
the  decree  of  foreclosure,  and  endeavored  to  depreciate  the 
title  of  G.  G.,  stating  that  there  was  a  claim  of  dower,  and 
giving  notice  of  his  term  for  nine  years,  and  declaring  that 
it  would  remain  good  ;  and  so  the  plaintiff  thereby  purchased 
for  several  thousand  dollars  less  than  the  price  at  which  the 
premises  would  otherwise  have  sold ;  and  has,  therefore,  for- 
feited all  right,  if  any  he  had,  against  the  defendants. 

The  cause  having  been  put  at  issue,  witnesses  were 
'•vimfined  on  both  sides.  The  material  parts  of  the  evidence 
;in  stated  in  the  opinion  of  the  chancellor. 

The  cause  was  brought  to  a  hearing  on  the  14th  of 
November  last. 

fValln,  for  the  plaintiff. 

77.  It'.  JVarncr,  for  the  defendants. 
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1820.  THF.  CHANCELLOR*     There  is  no  sufficient   ground   dis 

^*~v-^~'  closed  in  this  case  for  the  interference  of  the  Court. 

The  defendants  leased  a  house  and  lot,  in  the  city  of 
(JAUI..NKR  New-  York,  to  the  plain  tit!',  for  nine  years,  for  the  sum  of  3,0(Ki 
dohars,  which  was  paid.  The  lease  contained  a  covenant 
on  the  part  of  the  defendants  for  quiet  enjoyment  during  the 
term.  At  the  date  of  the  lease,  the  defendant  W.  G.  was 
assignee  of  a  mortgage  upon  the  premises,  and  the  defendant 
G.  G.  was  assignee  of  the  equity  of  redemption,  and  between 
them  both  united  the  title.  Pending  the  lease,  the  defendant 
W.  G.  assigned  the  mortgage  to  JV.  Wells,  who  filed  a  bi'1 
to  foreclose  the  equity  of  redemption,  and  there  was  a  decre«: 
of  foreclosure  and  sale,  and  the  plaintiff  became  the  puH- 
chaser,  and  merged  his  term  in  the  fee. 

[  *  32  ]  *1.  There  being  no  actual  eviction  or  ouster,  the  plaintiff 

has  no  remedy  at  law,  under  his  covenant  for  quiet  enjoyment 
The  case  of  Waldron  v.  M'  Carty  (3  Johns.  Rep.  471.)  is 
in  point.  Nor  can  he  have  any  remedy  in  this  Court,  on 
the  mere  ground  of  a  failure  of  title,  if  he  has  taken  no 
covenants  to  secure  the  title,  and  there  be  no  fraud  in  the 
case.  The  cases  to  this  point  were  referred  to  in  Abbot  v 
Allen,  (2  Johns.  Ch.  Rep.  522,  523.)  and  they  appear  to  be 
very  clear  and  explicit.  Whether  there  be  any  implied 
covenants  in  the  lease  wrhich  are  not  so  inconsistent  with  the 
express  covenant  for  quiet  enjoyment,  but  that  they  may  exist 
notwithstanding  the  express  covenant,  I  have  not  thought  it 
necessary  even  to  examine,  for  whatever  remedy  for  damages 
exists  under  covenants,  express  or  implied,  belongs  to  a  Court 
of  law,  and  not  to  this  Court.  The  only  relief  here  on  the 
ground  of  the  failure  of  title,  is  fraud :  Though  fraud  be 
charged  in  the  bill,  it  is  denied  in  the  answer,  and  there  is 
no  positive  proof  of  it,  and  it  is  left  to  be  inferred,  if  inferred 
at  all,  from  the  simple  fact  that  the  defendant  W.  G.  did 
afterwards  assign  the  mortgage  to  Wells,  and  that  Wells 
foreclosed  the  equity  of  redemption  of  G.  G.,  who  was 
unwilling  or  unable  to  redeem.  But  I  do  not  think  that  the 
mere  assignment  of  the  mortgage  by  W.  G.  to  Wells,  was, 
of  itself,  an  act  of  fraud  upon  the  plaintiff.  He  avers,  in  his 
answer,  that  Wells  took  an  assignment  of  the  mortgage  with 
notice  of  the  lease,  and  that  fact  of  notice  is  sufficiently  »a 
proof.  Wells  testifies,  that  "  he  understood  from  the  defend 
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ant    W.  G.  that  the  premises  were  leased   to  the  plaintiff,        1820. 
and  that  they  were  leased  either  by  the  defendant  W.  G.,  ^^-^-*i*- 
or  by  him  and  his  father,  G.  G.,  jointly,"  and  prior  to  the  as-  CHESTER  MO 
signment  of  the  mortgage  to   Wells,  he  was  with  his  partner     GARHNKR 
authorized  by  the  defendants  to  receive  the  rents  from  the 
plaintiff;  and  the  rent  payable  on  the    1st  of    May,  1817, 
was  received  by  his  partner  on  the  5th  of  that  month,  and 
a  receipt  in  the  partnership  name  given.     After  this,  it  *lay         [  *33 
not  in  the  mouth  of  Wells  to  deny  notice  of  the  term  when 
he  became  an  assignee  of  the  mortgage  ;  and  certainly  fraud 
cannot  be  imputed  to  the  defendant   W.  G.,  by  the  act  of 
assignment.     It  is,  besides,  a  rule  of  equity  that  the  posses- 
sion of  a  tenant  is  notice  to  a  purchaser  of  the  reversion,  of 
the  actual  interest  of  the  tenant,  and  of  the  whole  extent  of 
that  interest,  and  he  is  bound  to  admit  every  claim  which 
could  be  enforced  against  the  vendor.     (Daniels  v.  Damon, 
16  Vesey,  249.) 

There  is  as  little  color  for  the  inference  of  fraud,  in  the 
defendant  G.  G.,  in  suffering  the  equity  of  redemption  to 
be  foreclosed.  It  is  not  to  be  supposed  that,  because  he  was 
unable  to  redeem  a  mortgage,  and  because  he  had  no  just 
defence  to  make  to  the  bill  of  foreclosure,  that  he  thereby 
meditated  fraud  in  fact  upon  the  plaintiff.  But  the  fraud 
vhich,  in  these  cases,  is  to  afford  relief,  means  fraud  at  the 
time  of  the  execution  of  the  deed  or  lease :  The  cases  do 
not  refer  to  subsequent  and  distinct  transactions,  which  do 
not  affect  or  impair  the  good  faith  which  was  felt  and  in- 
tended, when  the  deed  was  executed. 

2.  The  plaintiff,  by  becoming  the  purchaser  at  the  master's 
sale,  and  merging  his  term  in  the  inheritance,  has  deprived 
himself  of  all  remedy  for  any  alleged  failure  of  title,  for  it 
has  become  impossible  to  ascertain  the  damages  which  he 
claims.  It  is  in  proof  that  the  plaintiff  was  very  busy  at  the 
sale,  throwing  doubts  and  difficulties  over  the  title,  and  that 
Jie  intimated,  that  "  whoever  bought  the  premises  must  expect 
to  take  subject  to  his  lease."  The  master  says,  that  the  lot 
\\;is  sold  by  him  free  of  all  incumbrances,  and  not  subject  to 
any  right  of  the  plaintiff.  This  was  no  doubt  the  formal 
declaration  and  intention  of  the  master;  but  have  we  not 
just  reason  to  believe,  that  the  plaintiff's  suggestions  and 
pretensions  did  lessen  the  bids,  and  that  he  is  now  enjoying, 
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1820.       in  a  greater  or  less  degree,  the  benefit  of  his  lease,  and  the 
value  of  his  own  previous  improvements  ?  I  have  no  doubt 


GARDNER.     improvements,  and  for  the  value  of  the  lease,  as  he  contends 
r  #  o/j  i 

for,  h*1  would  be  receiving  from  the  defendants  an  uncon- 
scientious  remuneration.  If  the  plaintiff  meant  to  rely  upon 
his  covenant,  and  to  seek  indemnity  from  the  defendants, 
he  should  not  have  voluntarily  speculated  at  the  sale,  and 
mingled  his  term  and  the  inheritance  together,  and  thereby 
rendered  it  impossible  for  us  to  tell  what  damages,  if  any,  he 
has  sustained.  How  do  we  know  that  he  would  have  been 
evicted,  when  JFe//s  purchased  with  notice  of  his  term,  and 
when  every  purchaser  at  the  master's  sale,  according  to  the 
doctrine  already  referred  to,  would  have  taken  subject  to  the 
like  notice,  and  when  as  a  matter  of  fact  his  lease  was  publicly 
known  ?  Every  assignee  of  a  mortgagee  with  notice  of  his 
lease,  is  bound,  in  equity,  by  that  lease  equally  with  him  ; 
and  there  can  be  no  doubt  that  Welh  could  not  have  evicted 
the  plaintiff  under  his  assignment  of  the  mortgage.  He  was 
as  much  bound,  after  purchasing  with  notice  of  the  lease,  as 
the  lessor  himself.  He  could  not  have  disturbed  the  plaintiff, 
and  if  he  had  become  the  purchaser  at  the  master's  sale,  he 
would  have  been  equally  bound.  The  plaintiff  elected  to 
purchase  himself,  and  certainly  with  notice  of  his  own  lease, 
and  with  his  own  declaration  that  the  purchase  was  subject 
to  it.  He  comes,  therefore,  into  this  Court  without  any  color 
of  equity,  to  ask  for  indemnity  for  the  loss  of  his  lease.  He 
purchases,  through  the  means  of  the  decree,  from  Wells,  the 
assignee  of  W.  G.,  and  thus  the  plaintiff  may  be  said  to  have 
voluntarily  accepted  and  paid  for  a  release,  of  the  inheritance 
derived  from  his  own  lessor.  And  can  he  now  come  upon 
the  lessor  for  damages  for  that  sale  ?  By  becoming  a  party  to 
the  sale,  he  has  waived  all  right  and  title  to  relief. 

On  either  of  these  two  grounds,  therefore,  I  conclude  that 
the  bill  ought  to  be  dismissed. 

Bill  dismissed  without  costs 
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*I5uRNET  and  others  against  DENNISTON  and  others. 

Where  a  subsequent  judgment  or  mortgage  creditor  offers  to  redeem, 
the  mortgagee  cannot  tack  a  debt  due  to  him  from  the  mortgagor, 
secured  by  another  mortgage,  on  different  property,  nor  any  other 
debt  which  is  not  a  charge  upon  the  premises  sought  to  be  redeemed, 
and  of  which  such  subsequent  judgment  or  mortgage  creditor  was 
not  bound  to  take  notice. 

Where  a  mortgagee  takes  a  release  of  the  equity  of  redemption  from  the 
mortgagor,  by  a  deed  containing  a  full  consideration,  and  with  full 
covenants,  the  mortgage  debt  is  considered  as  merged  in  the  estate, 
and  satisfied  by  the  purchase,  unless  there  be  very  precise  proof  to 
the  contrary;  and  more  especially  where  no  claim  is  set  up  for  more 
than  six  years  after  the  purchase. 

Where  a  subsequent  judgment  or  mortgage  creditor  tenders  to  a  mort- 
gagee the  full  amount  of  the  debt  and  interest,  due  on  a  prior  mort- 
gage, with  his  costs  and  charges,  which  he  refuses  to  accept,  unless 
another  debt  due  to  him  from  the  mortgagor,  not  charged -on  the  prem- 
ises, is  also  paid,  but  proceeds  to  sell  the  land,  under  the  power  of 
sale  contained  in  the  mortgage,  such  sale  is  irregular  and  void. 

Where  the  advertisement  of  sale  of  mortgaged  premises,  under  a  power, 
states  a  false  assertion,  as  that  the  premises  are  to  be  sold  for  default 
of  three  mortgages,  when  they  were  only  two,  the  third  being  on  other 
land,  by  which  the  public  might  be  misled,  or  purchasers  deterred 
from  bidding,  the  sale  will  be  irregular  and  void. 

Bo,  if  no  place  of  sale  is  designated  in  the  advertisement,  or  if  the 
mortgagor  was  not  twenty-five  years  of  age  when  he  executed  the 
mortgage,  a  sale  under  the  power  will  create  no  bar  to  the  equity  of 
redemption  under-  the  statute. 

When-  J.  S.  devised  lands  to  R.  for  life,  remainder  to  C.  in  fee,  but  if 
he  died  icithout  an  heir,  then  to  D.  in  fee  :  Held,  that  the  devise  over 
could  not  take  effect  as  an  executory  devise,  but  created  an  estate  tail, 
which,  by  the  statute,  was  turned  into  a  fee  simple  absolute. 

THE  bill,  filed  13th  of  January,  1813,  by  Robert  73.  Burnet, 
Samuel  Finley,  John  M'Lean,  and  John  M'CJoughry,  stated, 
that  John  M'Cloughry,  one  of  the  plaintiffs,  being  seized  in 
fee  of  a  remainder  in  fee  of  a  lot  of  land,  of  which  *his 
father  was  tenant  for  life,  at  Little  Briton,  in  New-Windsor, 
fontaining  70  acres,  on  the  15th  of  March,  1796,  executed 
a  mortgage  to  George  Denniston,  to  secure  the  payment  of 
1-7  dollars  and  50  cents,  and  on  the  15th  of  July,  1801, 
another  mortgage  to  the  same  person  of  the  same  land,  to 
the  payment  of  the  further  sum  of  1W25  dollars;  and 
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1821.  which  were  the  only  mortgages  ever  executed  by  him  01  tht 
^^^^^•^  premises.  The  three  plaintiffs  first  named  purchased  a  judg 
n icnt  docketed  prior  to  the  2d  of  October,  1801,  against  Jo/.  A 
DIVV,STON  M'C.  for  68  dollars  and  73  cents,  who  duly  assigned  the 
same  to  them.  The  assignees  of  the  judgment,  who  had 
performed  services,  and  advanced  money  to  John  M'C., 
soon  after  the  assignment,  agreed  with  him  that  he  should 
convey  the  land  in  fee  to  them,  and  that  they  should  hold 
the  same  in  trust,  to  pay  themselves  for  their  services  and 
advances  made,  and  for  such  further  advances  as  might  be 
made,  with  interest ;  and  that  they  should -redeem  or  purchase 
the  said  two  mortgages,  and  reconvey  the  premises  to  him, 
on  being  reimbursed  all  such  demands  and  advances,  with 
interest,  &c.  That,  in  pursuance  of  this  agreement,  J.  M'  C. 
conveyed  the  premises  to  them,  the  said  three  plaintiffs,  in 
trust,  and  subject  to  the  mortgages,  &c.  That  the  father  of 
J.  M'C.  died  in  March,  1802,  and  the  farm  became  vested 
in  the  said  three  plaintiffs,  in  trust,  &c.  That  the  mortgagee 
having  advertised  the  land  for  sale,  on  default  of  payment, 
under  the  power  contained  in  these  mortgages,  and  a  certain 
other  mortgage  mentioned  in  the  advertisement,  but  to  which 
the  plaintiffs  allege  the  land  was  not  subject,  the  three  plain 
tiffs  first  named,  with  the  advice  of  M'C.,  offered  G.  D.  tc 
pay  the  mortgages  upon  the  said  land,  and  requested  an 
assignment  of  the  mortgages  to  them.  That,  on  the  llth  of 
March,  1803,  before  the  day  fixed  for  the  sale,  the  three 
plaintiffs  first  named  tendered  to  G.  D.  the  sum  of  434 
dollars  and  20  cents,  being  the  amount  due  on  the  twc 
[  *  37  ]  mortgages,  with  interest,  arid  costs,  and  charges  ;  *and  that 
he  then  had  notice  that  the  three  plaintiffs  were  possessed 
of  the  equity  of  redemption,  as  assignees  by  deed,  and  of  the 
judgment ;  but  that  G.  D.  refused  to  accept  the  money  and 
assign  the  mortgages,  pretending  that  a  certain  other  mort 
gage,  dated  27th  of  November,  1792,  given  to  him  by  J.  M'C., 
to  secure  62  dollars  and  50  cents,  and  a  book  debt  due  to 
him  by  Mary  M'C,,  grandmother  of  the  plaintiff,  were 
charges  on  the  land ;  and  that  he  was  not  bound  to  submit 
to  a  redemption  of  the  premises,  until  those  demands  were 
also  paid.  The  plaintiffs  charged  that  the  third,  mortgage 
was  on  eleven  acres  of  land  in  a  different  place,  and  had 
never  been  made  a  charge  upon  the  lands  first  above  men 
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tioned ;  ar.d  had  been  satisfied  by  a  release  from  M'C.  the  1821. 
plaintiff,  to  G.  D.  of  the  equity  of  redemption,  in  satisfaction 
of  the  debt  in  that  mortgage;  and  that,  at  any  rate,  these 
demands  were  not  binding  on  the  three  plaintiffs  first  named, 
as  judgment  creditors  and  assignees  of  the  two  first  mort- 
gages, without  notice  of  any  such  lien  or  charge,  and  seeking 
to  redeem.  That  Mary  M'  C.  died  upwards  of  twenty  years 
before  the  tender  above  mentioned,  and  that  by  omitting  to 
claim  the  debt  for  all  that  time,  G.  D.  had  waived  all  right 
to  claim  it  as  a  charge  on  the  land,  even  if  it  had  not  been 
actually  paid,  but  which  they  alleged  to  be  the  fact.  That 
G.  D.  persisted  to  expose  the  land  for  sale,  and  it  was  sold 
at  auction,  and  was  struck  off  to  W.  G.  D.,  the  son  of 
G.  D.,  for  10  dollars ;  and  G.  D.  gave  to  the  defendant, 
\V.  G.  D.,  a  conveyance  of  the  land  in  fee.  That  in  March, 
1603,  G.  D.  and  W.  G.  D.  took  possession  of  the  land,  and 
continued  in  possession  thereof  until  the  death  of  G.  _D., 
and  that  his  executors,  or  W.  G.  D.  are  now  in  possession. 
That  W.  G.  D.  purchased  with  notice  of  the  matters  abovo 
stated,  and  that  the  advertisement  for  the  sale  of  the  land 
was  not  pursuant  to  the  act,  but  irregular  and  void ;  that 
notice  of  the  place  of  sale  was  not  given,  and  the  advertise- 
ment and  sale  professed  to  be  grounded  on  the  three  mort- 
gages, when  the  third  mortgage  did  not  include  the  land 
(!<  -cribed  in  the  Bother  two  mortgages;  and  that  neither  of  i  *  38 
the  mortgages  contained  a  competent  power  to  sell,  under 
the  statute,  and  that  the  powers  were  never  recorded  in  the 
office  of  the  clerk  of  the  county.  That  the  plaintiff,  M'C., 
w  *  under  twenty-five  years  of  age  when  he  executed  the  third 
mortgage.  Prayer,  for  an  account  of  rents  and  profits,  &c. 
iin:l  to  redeem. 

The  answer  of  the  defendants  was  filed  June  29,  1815,  and 
J<>hn  M'Cloughry,  one  of  the  plaintiffs,  dying  in  September 
following,  intestate,  and  without  issue,  a  bill  of  revivor  was 
filed.  .//////  6,  1816.  making  his  brothers  and  sisters,  who  with 
Jiinirn  ATC.,  his  nephew,  were  stated  to  be  his  heirs  at  law, 
plaintiffs,  and  James  M'C.  was  made  defendant;  ho  having 
rrfii«-d  to  join  in  the  bill,  claiming  the  whole  property  in  fee, 
nllcging  that  the  intestate  derived  his  title  to  the  land  from 
ins  grandmother,  who  devised  it  to  her  son,  .7.  M'C.  the 
for  life,  and  then  to  the  said  John  M'C.  the  intestate, 
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1821.        in  fec.<  but  //*  7<e  died  without  an  heir,  then  the  land  should 
go  to  the  said  James  M}  C.,  in  fee. 

The  other  defendants  answered  the  bill  of  revivor,  admit 
t;ng  tj,e  facts  therein  stated,  and  leaving  the  question  open 
as  to  the  title  of  James  M'C.     As  against  James  M' C.  the 
bill  was  taken  pro  confcsso. 

The  answer  to  the  original  bill  admitted  the  mortgages , 
that  on  the  28th  of  May,  1796,  the  plaintiff,  John  TM'C.,  in 
consideration  of  183  dollars,  conveyed  to  G.'l).  in  fee,  (by 
a  deed  containing  full  covenants  and  warranty,)  the  lands 
mentioned  in  the  third  mortgage,  being  two  pieces  of  land 
derived  under  the  will  of  his  grandfather,  containing  1 1  acres, 
and  a  garden  spot,  in  Rcw-Windsor,  and  which  deed  was 
recorded  the  29th  of  July,  1801  ;  that  the  twenty-five  pounds, 
or  62  dollars  and  50  cents,  for  which  the  said  mortgage  was 
given,  remained  unpaid,  with  the  interest ;  that  the  said  John 
M' C.  refused  to  convey,  unless  the  full  consideration  was 
paid,  and  refused  to  deduct  the  mortgage  debt ;  that  the 
whole  consideration  was  accordingly  paid  to  him,  and  he 
[  *  39  ]  *agreed  that  the  62  dollars  and  50  cents  and  the  interest 
should  become  a  charge  on  the  premises  covered  by  the  two 
first  mortgages ;  and  the  third  mortgage,  therefore,  remained 
uncancelled.  That  each  mortgage  contained  the  usual  power 
of  sale,  and  G.  D.  under  the  power,  in  all  the  mortgages,  in 
September,  1802,  advertised  the  land  comprehended  in  the 
two  first  mortgages.  The  defendants  then  stated  the  sale 
and  conveyance  to  G.  D.,  &c.  They  admitted  the  judg- 
ment, but  denied  any  knowledge  of  its  being  assigned,  and 
supposed  that  it  had  been  paid ;  they  denied  any  knowledge 
of  advances  to  John  Jlf'C.,  or  of  the  agreement  stated  in 
the  bill,  or  the  release  to  the  other  plaintiffs.  They  did  not 
admit  that  the  land  became  vested  in  the  three  first- named 
plaintiffs  in  trust,  nor  the  tender  and  refusal  as  charged,  or 
that  G.  D.  knew  of  any  grant  or  assignment  to  the  said 
plaintiffs,  or  of  the  judgment  as  charged,  or  that  the  equity 
of  redemption  was  in  them ;  and  they  alleged  that  the  debt 
mentioned  in  the  third  mortgage  remained  due ;  and  thai 
G.  D.,  at  the  time  of  the  sale,  had  a  demand  against  John 
M'C.  for  a  debt  of  his  grandmother,  Mary  AT  G.,  for  board 
and  money  expended,  amounting,  in  1779,  to  144  dollars 
and  48  cents;  that  she  died  at  the  house  of  G.  D.,  who 
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paid  her  funeral  expenses,  and  she  left  no  sufficient  personal  1821. 
estate  to  pay  him  that  debt.  W.  G.  D.,  the  defendant, 
driiied  that  he  had  any  notice,  when  he  purchased,  that  the 
land  had  been  conveyed  to  the  three  first  named  plaintiffs, 
or  that  they  were  assignees  of  the  judgment,  or  that  they 
were  ready,  or  offered  to  redeem.  The  defendants  said, 
they  believed  that  John  M'G1.  was  twenty-five  years  old, 
when  he  gave  the  last-mentioned  mortgage,  in  1792,  &c. 

The  cause  having  been  put  at  issue,  witnesses  were  exam- 
ined, and  evidence  taken  on  both  sides.  The  material  facts 
proved,  are  stated  in  the  opinion  delivered  by  the  Court. 

Gto6er26,  1820.  The  cause  came  on  to  be  heard  this 
day. 

*S.  Jones,  for  the  plaintiff.  [  *  40  j 

J.  RaJcliJf,  contra. 

THE  CHANCELLOR.  The  three  first  plaintiffs  and  the  January  i. 
heirs  of  John  M'Clonghry,  who  was  one  of  the  plaintiffs  in 
the  original  bill,  seek  to  redeem  tne  premises,  being  about  70 
acres  of  land  purchased  and  possessed  by  the  defendant, 
IV.  G.  Dcnniston.  Those  three  plaintiffs  claim  to  be  judg- 
ment creditors  of  John  M'  Cloughry,  the  mortgagor,  by  virtue 
of  an  assignment  of  a  judgment  of  J.  Goldsmith,  against 
John  ATC.,  and  they  claim  to  be  subsequent  mortgagees, 
by  virtue  ot  a  deed  to  therri  from  «7oAn  M'C.,  of  the  70 
acres,  and  a  certificate  from  them  that  the  land  was  .to  be 
released  on  the  payment  of  1 1 1  dollars,  with  interest,  l/nder 
this  title  they  attempted  to  redeem  those  premises  by  a 
1- -ndcr  to  (,'i'or^e  Dcnniston,  the  mortgagee,  of  the  amount 
(!-!:•  on  the  two  mortgages  to  him  from  John  M'C.,  and  of 
thr  costs  and  expenses  of  advertising  the  land  for  sale  under 
a  power  contained  in  the  mortgages.  There  is  no  dispute 
as  to  the  fart  of  the  tender,  and  of  the  requisite  amount,  prior 
to  tho  sale,  and  of  the  refusal  by  G.  D.  to  accept  the  money 
;ui(l  suffer  the  redemption,  except  upon  the  condition  of 
pitying  another  mortgage  of  John  M'C.  to  him  upon  other 
land,  and  a  book  debt  against  a  grandmother  of  the  said 
J >!n\  M'C.  The  condition  was  not  acceded  to,  and  G.  />., 
the  mnrti:ii_r<'e.  sold  the  land  to  his  son  the  defendant  W. 
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1821.        G'  &'  f°r  10  dollars,  who  took  possession,  and  has  held  th* 

^-^s-**-'  land  to  this  time. 

There  can  be  no  doubt  that  the  plaintiffs  who  made  the 

'•VNMMUN.  tender  were  entitled  to  redeem,  and  that  the  condition 
imjwsed  by  G.  Z>.,  was  unlawful  and  unjust.  The  further 
claims  set  up  by  G.  D.  if  well  founded  against  John  M''C., 
were  not  a  charge  upon  the  mortgaged  premises,  or  such, 
of  which  these  plaintiffs,  as  subsequent  incumbrancers.  had 
notice,  or  were  bound  to  regard.  The  mortgagee  had  no 

*41  j  *right  to  tack  another  debt  secured  by  a  mortgage  upon 
other  lands,  to  the  two  mortgages  sought  to  be  redeemed 
by  a  subsequent  judgment  and  mortgage  creditor.  And 
there  is  good  reason  to  conclude  that  the  claim  under  the 
mortgage  on  other  lands  had  been  already  extinguished,  for 
G.  D.  had  purchased,  in  1796,  and  about  three  years  and 
a  half  after  the  date  of  the  mortgage  so  interposed,  the 
equity  of  redemption  from  the  mortgagor  himself  to  the 
lands  so  covered  by  the  third  mortgage.  The  deed  under 
which  he  took  the  equity  of  redemption  was  with  full  cove- 
nants, and  contained  a  consideration  expressed  of  £73  4s 
when  the  original  mortgage  debt  thereon  was  only  £25. 
Without  very  precise  proof  to  the  contrary,  (and  we  have 
none,)  the  presumption  is.  that  the  parties  intended  that  the 
charge  should  merge  in  the  estate,  and  was  settled  when  the 
purchase  was  made.  The  presumption  is  strengthened  by  the 
fact,  that  from  1796,  when  the  equity  was  purchased,  down  to 
March,  1803,  when  the  claim  was  set  up  against  the  plaintiffs, 
the  case  is  silent  as  to  any  demand  or  notice  of  that  debt. 
There  is  equal  leason  to  conclude  that  the  book  debt 
claimed,  was  not  a  subsisting  debt  even  against  the  estate  of 
Mary  M'Cloughnj.  It  was  a  debt  of  the  date  of  the  year 
1779,  when  Mary  TJ/'O.  died,  and  twenty-five  years  before 
the  tender  ;  and  G.  D.  was  her  executor  and  son-in-law,  and 
as  we  have  no  account  of  his  administration,  the  presump- 
tion is,  that  the  book  debt,  if  true  originally,  was  satisfied  by 
him  out  of  her  personal  estate,  for  it  is  in  proof  that  she 
possessed  personal  estate. 

The  obstacles  to  a  redemption  set  up  by  the  mortgagee, 
G.  D.,  at  the  time  of  the  tender,  were  accordingly  unlawful 
and  groundless,  and  rendered  the  subsequent  sale  irregulat 
and  void. 
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Nor  can  the  defendant,  W.  G.  D.,  be  entitled  to  protec- 
tion  as  a  bona  fide  purchaser,  without  notice.  It  is  in  proof 
by  two  witnesses,  that  the  plaintiffs,  or  one  of  them,  was 
present  at  the  sale,  and  in  the  presence  of  the  defendant,  W. 
*G.  1).,  forbade  the  sale,  and  stated  publicly  the  right  of  the 
plaintiffs,  and  the  fact  of  the  tender.  The  defendant,  W.  G. 
D..  was  a  son  of  G.  D.  the  mortgagee,  and  bid  only  the  sum 
of  10  dollars,  and  the  mortgagee  insisted  as  a  condition  of 
the  sale,  that  the  money  on  any  bid  should  instantly  be  .paid 
down.  There  is  very  good  ground,  from  these  circum- 
stances, to  conclude  that  the  sale  was  colorable  merely,  and 
collusive  between  the  father  and  the  son  ;  and  the  latter 
is  not  entitled  to  the  character  of  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice. 

The  sale  was  irregular  and  void  in  other  respects.  The 
advertisement  of  sale  contained  false  assertions,  and  was  an 
imposition  upon  the  public,  and  a  fraud  upon  the  rights  of 
all  concerned.  It  stated,  that  the  70  acres  were  to  be  sold 
for  default  of  payment  of  three  several  mortgages  given 
upon  that  land,  to  secure  those  payments.  One  of  these 
mortgages  was  the  third  one,  already  mentioned,  upon  other 
lands,  being  11  acres  and  a  garden -spot,  and  confessedly 
not  the  70  acres  in  question.  There  were,  therefore,  but 
two  mortgages  upon  the  land  to  be  sold.  Such  a  false 
allegation  tended  to  deceive  the  public  as  to  the  extent  of 
the  incumbrances,  and  to  deter  purchasers  from  bidding. 
Another  defect  in  the  advertisement  was,  that 'no  place  of 
sale  was  designated,  and  the  public  had  no  certain  ^and 
authentic  evidence,  as  the  statute  intended,  of  the  place  of 
salt.  It  is,  likewise,  worthy  of  notice,  that  the  power 
in^i  Tted  in  the  third  mortgage  thus  intruded  upon  the  public, 
was  void,  for  the  mortgagor  was  not  of  twenty-five  years  of 
age  when  the  mortgage  was  executed.  This  is  clearly  proved. 
From  all  these  circumstances,  the  conclusion  is  clear  and 
irresistible,  that  the  sale  creates  no  bar  to  the  right  of  the 
plaintiffs  to  redeem. 

The  objection  to  the  title  of  the  plaintiffs  as  creditors  of 
.In/in.  M'C.,  and  as  legal  representatives  of  John  JIVC.,    is 
without  any  foundation.     lie  \\.i-;  seised  in  fee,  at  the  time 
*of  his  death,  subject  to  the  incumbrances  which  are  stated          [*4?  f 
n  the  case.     The  devise  of  the  land  was  to  him  in  fee ;  but 
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1-vM.  if  lie  should  die  without  an  heir,  then  the  land  was  to  go  to 
James  M'Cloiighry,  the  defendant.  These  words  most 
clearly  created  an  estate  tail,  which  was  turned  by  our  statute 
into  a  fee  simple  absolute.  The  devise  over  could  not  take 
effect  as  an  executory  devise,  for  John  3/'C.  could  not  die 
without  an  heir,  living  James  M'  C.  The  limitation  over  was 
impracticable  and  absurd  as  an  executory  devise ;  and 
besides,  it  was  too  remote,  and  necessarily  meant  an  in- 
definite failure  of  issue.  The  only  reasonable  construction, 
and  one  conformable  to  settled  rules,  is  to  hold  it  to  have 
been  an  estate  tail,  turned  by  statute  into  an  estate  in  fee. 

I  shall,  accordingly,  declare,  that  the  plaintiffs,  who  are 
judgment  and  mortgage  creditors,  are  entitled  to  redeem  the 
70  acres  covered  by  the  two  mortgages,  upon  paying  the 
amount  due  thereon  ;  and  that  the  claim  of  G.  D.  to  set  up 
a  mortgage  debt  upon  other  lands,  and  a  book  debt  against 
Mary  3/'  Cloughry,  as  a  condition  of  such  redemption,  was 
unwarranted  and  unlawful,  inasmuch  as  the  case  warrants 
the  presumption  and  conclusion  of  law,  that  these  debts  were 
paid ;  and  if  not  paid,  the  plaintiffs,  who  were  such  creditors, 
and  who  had  no  previous  notice  of  them,  were  not  bound  to 
pay  them.  And  I  shall  further  declare,  that  the  sale  by  G. 
D.  was  unlawful  and  fraudulent,  because  the  notice  of  sale 
contained  a  false  assertion,  that  these  70  acres  were  covered 
by  a  third  mortgage,  which  was  upon  other  lands  only,  and 
because  no  place  of  sale  was  specified  in  the  notice,  and  be- 
cause the  power  to  sell  under  the  third  mortgage  upon  other 
lands  was,  in  itself,  null  and  void,  and  because  the  sale  was 
made,  after  a  tender  of  the  sum  due  upon  the  two  mortgages 
on  the  70  acres,  with  the  costs.  And  I  shall  further  declare, 
that  W.  G.  D.,  the  defendant,  was  a  purchaser  chargeable 
with  notice  of  the  right  of  the  plaintiffs,  and  of  the  tender ; 
and  even  without  notice,  he  would  have  been  a  purchaser, 
[  *  4-1  ]  under  the  circumstances  of  the  sale,  subject  to  the  right  *of 
redemption  of  the  plaintiffs  ;  and  thai  John  M'CIoughry,  the 
original  plaintiff,  died  seised  in  fee  of  the  said  mortgaged 
premises,  subject  to  the  incumbrances  chargeable  thereon  ; 
and  that  the  other  plaintiffs  are  his  lawful  heirs,  entitled  to 
the  same  rights.  And  I  shall  direct  a  reference  to  a  master, 
to  state  and  report  the  amount  due  on  the  two  mortgages, 
and  the  rents  and  profits  which  have,  or  might  have  lieen 
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received  by  the  defendant,  W.  G.  D.,  and  the  value  of  the 
beneficial  and  permanent  improvements  now  existing,  and 
made  by  him  thereon,  and  the  injury,  waste,  and  deteri- 
oration, which  he  may  have  committed,  or  suffered  to  be 
done,  &c. 

Decree  accordingly. 


ARDEN  and  others  against  PATTERSON  and  DE  HART. 

[Followed,  2  Edw.  73.] 

This  Court  will  set  aside  an  assignment  void  at  law,  and  necessarily 
leading  to  fraud  and  corruption. 

As,  where  D.  assigned  all  his  claim  and  right  of  action  for  a  certain 
quantity  of  wine,  against  A.  to  S.,  in  trust  for  the  creditors  of  />.,  and 
P.,  an  attorney,  who  had  acquired  a  knowle.lgo  of  the  grounds  of  the 
claim,  as  attorney,  from  D.  and  S.,  purchased  the  right  of  action  of 
S.,  who  supposed  the  chance  of  recovery  desperate,  for  a  trifling 
consideration,  and  prosecuted  the  suit  wholly  for  his  own  benefit,  and 
recovered  a  judgment  for  the  whole  amount,  the  agreement  and  as- 
signment were  held  to  he  unlawful  and  void,  on  the  ground  of  cham- 
perty, even  though  P.  might  he  a  creditor  of  D. ;  and  on  S.  refund- 
ing to  P.  the  consideration  paid  for  the  assignment,  a  perpetual  in- 
junction was  awarded,  prohibiting  P.,  or  auy  other  person  for  his  use 
frotn  proceeding  at  law  to  enforce  the  judgment  so  obtained  by  him 
against  A. 

The  decision  of  a  Court  of  law,  on  a  summary  application  to  its  equity, 
by  motion  and  affidavit,  is  not  such  a  rcsjudicalaus  will  conclude  this 
Court  from  any  inquiry  into  the  case. 

TTJF.  bill  was  filed  October  8,  1818.  by  Richard  D.  Ar-   NOV.  a,  isao 
den,   Dnnivl  Sullivan,  and  Isaac  l'\  Roe,  against  John  W.    j.,,,.  ^i;;^. 
*l)nttf.rxfin  and  Jacob  De  Hart,  for  the  purpose  of  having  a         [  *  45 
certain  assignment  by  S.  and  R.  to  D.,  for  the  benefit  of  P.. 
of  a  right  of  action  against  A.  declared  void  and  cancelled  ; 
.iml  for  :i  perpetual  injunction  to  stay  all  proceedings  under 
a  judgment  obtained  by  I*,  in  the  names  of  &.  and  R.  against 
.  I.    &c.     The  material  facts  in  the  case  are  so  fully  stated 
in  the  opinion  delivered  by  the  Court,  that  it  is  unnecessary 
io  detail  the  allegations  in  the  pleadings,  or  the  proofs  taken 
in  the  cause 
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i.-'vil  Nottmbc*-  3.  1820.     The  cause  was  tliis  day  brought  to  a 

— -^x^-*^  hearing. 

ARI«KV 
v. 

Hanson  and  Wells,  for  the  plaintiffs,  made  the  following 
points : 

1.  The  contract  made  by  the  defendant,  P.,  with  Sullivan 
and  JFiot,  for  their  right  of  action  against  Ardcn,  and   the 
consummation  of  it  by  the  assignment,  are  within  the  statute 
against  champerty  and  maintenance.     (1  Bac.  Abr.  575.  15 
Viner.  Abr.  158.  pi.  28, 29.  Hawkins's  P.  C.  R  1  Ch.  83.  89. 
1  N.  R.  L.  172.  sess.  34.  ch.  87.  s.  1.  3.  7.) 

2.  That  the  conduct  of  P.,  being  an  attorney  of  the  Su- 
preme Court,  was,  under  the  circumstances  of  the  case,  un- 
lawful and  oppressive,  if  not  fraudulent,  in  taking  advantage 
of  his  professional  character  and  skill,  in  order  to  obtain  an 
undue,  advantage  over  &.  and  ft.,  in  the  purchase  of  their 
right  of  action  against  A.,  for  a  consideration  grossly  inade 
quate. 

3.  That  the  assignment  by  *S.  and  R.  ought,  therefore,  to 
be    set   aside,  and  the  consideration    money  paid  therefor, 
remaining  in  the  hands  of  6r.,be  repaid  to  P.,  with  the  costs 
of  the  suit  at  law,  and  that  P.  should  be  perpetually  enjoin- 
ed from  proceeding  on  the  judgment  against  A.    They  cited 
further,  2  Atk.  25/224.       12  Vesey,  199.     1   Eden's  Rep. 
305.     18  Vcsty,  120.     2  Madd.  Ch.  356.      Cooper's  Rep.  5. 
Doug.  698.  n.     1  Term  Rep.  153. 

[  *46  ]  *T.  A.  Emmet  and  Hoffman,  contra.     They  cited  4  Bl. 

Comm.  135.  4  Term  Rep.  340.  2  BL  Rep.  820.  8  Johns. 
Rep.  227.  9  Johns.  Rep.  60.  3  Johns.  Rep.  425.  4  Johns. 
Rep.  403.  1  Johns.  Cases,  51.  Cases  Temp.  Talbot,  37. 
Cooper's  Eq.  PL  204.  3  P.  Wins.  379.  3  Ves.  495. 
Wyatfs  Pr.  Reg.  162.  Mitf.  PL  100.  Doug.  471.  per 
B tiller,  J.  15  Finer.  160.  A.  pi.  38. 

January  4.  The  cause  stood  over  for  consideration  un^l 
this  day. 

THE  CHANCELLOR.  The  question  in  this  case  is,  wheth- 
er the  assignment  by  the  plaintiffs,  &  and  R.,  to  the  ne- 
fendant,  De  Hart,  in  trust  for  the  defendant,  Patterson,  in 
46 


CASE  3  IN  CHANCERY.  46 

tne  su~^nc/  of  Ibl5,  if  their  demand  and  right  of  action 
against  Arden,  for  thirti  en  pipes  of  wine,  can  be  permitted 

, 

to  stand. 

The  facts  on  which  tl  is  question  turned,  are  the  follow- 
ing: 

G.  De  Peystcr,  who  h.id  deposited  thirteen  pipes  of  Ma- 
deira wine  with  the  plaintiff,  A.,  as  collateral  security  for  the 
payment  of  certain  promissory  notes  made  by  him  and  held 
by  A.,  amounting  to  4,000  dollars,  having,  afterwards,  be- 
come insolvent,  on  the  16th  February,  181 1,  assigned  to  the 
plaintiffs,  S.  and  R.,  in  trust  for  certain  of  his  creditors, 
mentioned  in  a  prior  assignment,  which  is  not  produced,  all 
his  property,  including  a  demand  which  he  had  against  the 
plaintiff,  Arden,  for  the  value  of  the  thirteen  pipes  of  wine. 
DC  Peystcr  testified,  that  he  then  owed  the  defendant  P.  196 
dollars,  on  a  balance  of  accounts ;  and  he  thinks  that  P. 
was  one  of  the  creditors  for  whose  benefit  that  assignment 
was  made.  The  assignees  immediately  brought  a  suit  in 
trover  against  Arden  for  the  wine  ;  and  on  the  trial  they  were 
nonsuited,  for  want  of  proof  in  support  of  their  title,  as  such 
assignees,  to  the  wine,  and  they  were  subjected  to  the  pay- 
ment of  351  dollars  and  31  cents,  for  the  costs  and  expenses 
of  the  suit.  The  demand  was  then  given  up  as  hopeless. 
*The  defendant  P.,  who  was  an  attorney  at  law,  and  pre-  f  *  47 
viously  instructed  by  De  Peyster  in  the  merits  of  the  con- 
troversy relative  to  the  wine,  applied  to  the  plaintiffs,  £.  arid 
/?.,  to  purchase  their  right  of  action  against  Arden.  Hi; 
application  to  purchase  that  demand  was  in  the  summer  of 
Ml 5;  and  he  offered  to  refund  their  costs  and  expenses, 
us  the  consideration  for  the  purchase;  they  closed  with  his 
I-  np-isal.  and  took  his  note  for  the  351  dollars  and  31  rents, 
and  at  his  request  made  a  formal  assignment  to  the  defend- 
ant. De  Hart,  (who  was  his  brother-in-law,  residing  in  N<  >r- 
./<rvy,)  as  his  nominal  trustee.  The  defendant  /'.  then 
brought  :i  new  suit  in  trover,  in  the  names  of  5".  and  /?., 
;i!_nmst  Ar'fi-n,  for  tho  wine,  and  as  their  attorney,  but  for 
his  own  benefit,  and  at  his  own  risk.  In  this  new  suit,  the 
defendant  P.  proceeded,  and  recovered  by  verdict.  5,!)>7 
dollars  iind  25  routs,  which  ho  now  claims  as  lawful  owner. 
The  note  tint  /'.  gave  to  the  plaintiffs,  .V.  ;md  /?.,  was  sued4 
and  t!ie  money  CDllectcd,  and  it  now  remains  in  the  hinds 
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1821.       of  their  attorney.     This  money  the  pia-ntiffs  c3V   r_ 
**~*r~^'~*^   and  to  pay  the  defendant  P.  the  costs  of  tl.e  suu.     Subse 
"*         quent  to  this  recovery,  the  plaintiffs,  »S'.  uid   7?.,  being  ad 
PATTKKSON      v  jse{j    lnat    tjie  assignment  was   fraudulently  and  corrupt  Ij 
procured  by  the  defendant  P.,  assumeo  lo  act  as  owners  of 
the  judgment  so  recovered,  and  enttAx!  into  a  compromise 
and  settlement  with  Arden  for  2,5(XJ  dollars,  which  they  tool* 
ns  assignees  for  the  creditors  of  Dt    Peystcr,  and  acknowl- 
edged satisfaction  of  the  judgment      The  entry  of  that  satis- 
faction was,  afterwards,  vacated  tv  the  Supreme  Court,  upon 
motion  of  the  defendant  P. ;  und  the  question  now  fairly 
occurs,  Is  it  proper  for  this  Cjurt,  upon  these  facts,  to  set 
aside  the  assignment  to  P.,  a, id  leave  the  plaintiffs,  as  trus- 
tees, to  take  the  benefit  of  t'a  j  judgment,  or  of  their  settlement 
with  Arden  1 

This  was  a  purchase  by  an  attorney,  for  a  very  small  and 
inadequate  consideration,  of  a  matter  in  litigation,  and  foi 
[  *  46  ]  *the  very  purpose  of  a  Amewed  litigation.  It  was  a  purchase 
by  a  person  known  to  the  other  contracting  party  to  be  an 
attorney,  and  he  kn-otving  that  the  other  contracting  par- 
ties held  the  claim  r.iorely  in  trust  for  the  benefit  of  credi- 
tors. The  purcha&c  was  avowedly  made  as  a  matter  of 
speculation,  and  at  a  time  when  this  attorney  knew,  from 
previous  disclosures  made  to  him  in  his  character  of  attor- 
ney, all  the  facts  on  which  the  foundation  of  the  claim  so 
purchased  rested,  ami  which  created  a  belief  in  his  mind  that 
the  value  of  the  wine  could  be  recovered.  Such  a  purchase, 
by  such  an  officer,  and  under  such  circumstances,  jcannot  he 
sustained.  It  is  champerty,  for  the  unlawful  maintenance  of 
a  suit,  and  the  contract  was  therefore  unlawful,  as  well  by 
common  law,  as  by  the  statute.  The  statute  declares,  (1  N. 
R.  L.  172.)  that  "no  officer,  or  other  person,  shall  take 
upon  him  any  business  that  is  or  may  be  in  suit  in  any 
Court  for  to  have  part  of  the  thing  in  plea  or  dem  md  ;  ;  nd 
no  person,  upon  any  such  agreement,  shall  give  up  his  ruht 
•lo  another,  and  every  such  conveyance  and  agreement  shall 
be  void."  And  again  ;  "  All  persons  who  move  pleas  an  1 
suits,  or  cause  them  to  be  moved,  either  by  their  own  p  -<•- 
rurement  or  by  others,  and  sue  them  at  their  own  proper 
costs,  for  to  have  part  of  the  thing  in  controversy  or  demand, 
or  part  of  the  gain,  shall  be  adjudged  champertors."  And 
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"  all  giftt  and  conveyances  made  for  maintenance,  shall  be        1821 

void."     The  purchase  of  a  lawsuit  by  an  attorney,  in  a  case  *•—  *^-s~**~s 

like  this,  is  champerty  in  its  most  odious  form  ;  and  it  ought       AR»K 

equally  to  be  condemned  on  principles  of  public  policy.     It    PATTERSON 

would    lead    to    fraud,  oppression,   and    corruption.     As    a 

sworn  minister  of  the  Courts  of  justice,  the  attorney  ought 

iiot  to  be  permitted  to  avail  himself  of  the  knowledge  he  ac- 

quires in  his  professional  character,  to  speculate  in  lawsuits. 

The  precedent  would  tend  to  corrupt  the  profession,  and 

produce  lasting  mischief  to  the  community.    The  knowledge 

which  led  to  this  speculation  was  acquired  by  the  defendant 

*P.,  as  the  attorney  of  De  Peyster,  for  De  Peyster  disclosed         [  *  49  ] 

to  him  all  the  facts  relative  to  his  dealings  with  Arden,  and 

which  led  to  the  deposit  of  the  wine. 

A  great  deal  was  said,  and  powerfully  enforced,  upon  the 
argument,  in  respect  to  the  usury  of  Arden.  Be  that  as 
it  may,  that  is  not  the  point  before  us,  nor  does  it  relate  to 
t.his  question  of  the  purchase  of  the  trover  suit.  The  conduct 
of  Arden.,  in  his  efforts  to  defeat  the  first  suit  in  trover,  like- 
wise occupied  much  of  the  attention  of  the  -counsel,  as  did 
also  the  efforts  of  the  defendant  P.,  to  procure  the  testimony 
of  De  Peyster.  But  I  place  all  those  considerations  out  of 
view,  as  having  no  necessary  connection  with  the  plain  and 
simple  question,  whether  the  purchase  of  the  lawsuit  by  P. 
was  lawful,  or  ought  to  be  permitted  by  this  Court  to  be 
available'. 

I  have  no  doubt  of  the  settled  jurisdiction  of  this  Court  This  Court  wil. 

.  . 

over  the  case,  so  far  as  to  set  aside  an  assignment  void  in  sfgiuiient  a"-of<i 
law,  and  necessarily  leading  to  fraud  and  corruption.  This  ceSsariiv  '  i!>'''i- 
is  the  peculiar  province  of  this  Court,  and  such  a  salutary  tog  to  fraud  «M! 

.     .....  .  T      n          i  T-»  corruption. 

jurisdiction  is  in  constant  exercise.  In  strachan  v.  Branacr, 
(1  Eden,  303.)  the  lord  keeper  ordered  a  bond,  taken  by 
an  attorney,  to  be  delivered  up  as  unconscionable,  savoring 
•f  champerty,  and  dangerous  to  public  justice.  And  in 
Wood  v.  Doivncs,  (18  Vesey,  120.)  it  was  declared,  that  an 
"tnent  between  an  attorney  and  his  client  could  not 
stand  in  a  Court  of  equity,  upon  the  doctrine  of  champerty. 
Mini  as  the  purchase  of  a  title  in  litigation,  even  if  the  defend- 
;int  had  not  been  an  attorney.  There  are,  also,  numerous  An 


in  which,  upon  principles  of  policy,  the  Court  will  not  tomey  ud  h!< 
suffer  a  contract  between  an  attorney  and  the  client  to  stand. 
VOL.  V.  7  49 
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1821.       There  would  be  no  bounds,  as  Lord  Thurlow  observed    .o 
**-*~^~^~'  the  overruling  influence  of  the  power  of  an  attorney,  if  it 
v.  were  not  so.     The  object  of  the  rule  is,  to  remove  the  temp- 

ox-  tation  to  imposition  and  abuse,  for  clients  must  apply  to  at- 
ty,  cannot  stand  torneys  for  assistance  ;  and,  though  S.  and  R.  were  not 
equity  strictly  clients  of  the  defendant  P.  at  the  time  of  the  pur- 

[*50]  chase,  *yet  he  came  to  them  as  an  attorney,  and  with  a 
knowledge  of  the  merits  of  the  controversy,  which  he  had 
acquired  as  an  attorney ;  and  there  is  no  evidence,  and  not 
even  an  averment  in  the  answer,  that  he  disclosed  to  £ 
and  JR.  the  solid  grounds  of  his  hope.  The  knowledge 
and  skill  which  he  had  thus  acquired  ought  to  have  been  em- 
ployed, if  employed  at  all,  strictly  in  his  professional  charac- 
ter, for  the  benefit  of  those  trustees,  and  not  for  his  own 
emolument.  The  purchase,  under  the  circumstances,  falls 
within  the  principle  of  the  obnoxious  dealings  between  at- 
torney and  client. 

But  it  has  been  observed,  that  the  defendant  P.  had  an 
interest  in  the  suit,  as  one  of  the  creditors  of  De  Peyster,  to 
the  amount  of  his  debt  of  196  dollars.  The  evidence  is  not 
quite  decisive  that  he  was  one  of  the  creditors  named  in  the 
first  assignment  to  S.  and  R.,  and  for  whose  use  the  assign- 
ment of  the  wine  was  also  made.  De  Peyster  says,  that 
when  he  stopped  payment,  he  owed  P.  that  sum,  and  that  he 
gave  P.,  as  collateral  security  for  the  payment  of  it,  a  note 
of  one  BayJis,  for  upwards  of  80  dollars,  and  twelve  and  a 
half  shares  in  the  Washington  Hall  stock ;  and  he  says  fur- 
ther, that  the  defendant  P.  was  not  mentioned  in  the  list  of 
his  creditors,  which  he  exhibited  to  the  recorder  in  July. 
1811,  when  he  was  discharged  under  the  insolvent  act;  be- 
cause the  defendant  P.  "  preferred  to  abide  by  the  collateral 
security  which  De  Peyster  had  given  him,  as  before  mention- 
ed." This  does  not  look  as  if  he  was  one  of  the  creditors 
named  in  his  general  assignment  in  January,  181 1  ;  and  Dt 
Peyster  does  not  speak  with  certainty,  whether  his  name  was 
inserted.  He  only  says,  "he  thinks"  his  name  was  inserted. 
If  the  defendant  P.  had  been  one  of  the  original  cestuy  c/ue 
trusts,  why  have  we  not  some  evidence  given  by  him  of  his 
claim  between  January,  1811,  and  July,  1815,  for  a  ratable 
share  of  the  proceeds  of  the  first  assignment,  which,  he  says 
in  his  answer,  consisted  of  a  schedule  of  debts  and  effects 
50 
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and  which  assignment  he  himself  drew  ?     What  has  become        1821. 
of  the  debts  and  effects  so  assigned  in  trust  to  6'.  and  *R.,  v^^-v^^' 
and  has  there  been  no  distribution  of  them  among  the  cred- 
itors who  were  indisputably  named  ?     If  the  defendant  P.    P^TKUSON. 

r  "^  *"  i  "* 
was  one  of  those  creditors,  it  is  to  be  inferred,  from  the  tes-  J 

timony  of  De  Peyster,  that  he  had  waived  his  right  under 
that  assignment  as  early  as  July,  1811,  when  his  name  was 
intentionally  omitted  (and  with  his  consent,  for  he  conducted 
the  proceedings  as  attorney)  in  the  sworn  list  of  De  Peyster\ 
creditors.  He  relied  solely  on  his  distinct  and  separate  collat- 
eral security,  or  rather  took  that  security  as  a  satisfaction  of 
his  debt ;  otherwise,  his  name  could  not  have  been  honestly 
omitted  in  the  full  and  perfect  list  of  creditors  required  by  the 
insolvent  act. 

But  admitting  that  the  defendant  P.  had  still  an  interest  Where  an  a«- 

t-t  i    1-1        i  i-  i  i  torney         pur- 

Ill  the  assignment  to  »S.  and  It.,  that  interest  did  not  change  chases  «K.n.  his 

the  nature  of  the  purchase  of  the  suit.  Had  he  assisted  in  sibjeVt^mauer 
the  prosecution  for  the  benefit  of  his  ratable  proportion  of  j^.^"^^^' 
the  dividend  of  the  proceeds,  he  would  not  have  been  liable  efit>  though  he 

.  ...  .  may  have  rad 

to  the  charge  of  maintenance  ;  and  such  assistance  is  all  that  some  interest  oi 

is  intended  in  the  books.     It  is  an  assistance  given  towards  champett+ 

carrying   on    a   suit,  for  the  common  benefit   of  those   in 

interest.     Here   the    defendant   sued   in    the   character   of 

purchaser  of  the  whole  subject  matter  in  controversy,  and 

for  his  own  exclusive  benefit.     He  took  it  as  purchaser  for 

a  trifling  consideration,  and  on  a  speculation  of  great  gain, 

and    with    a   belief   (for   so    he  admits  in  his  answer,)  of 

recovery  ;  and  nothing  was  said  or  alluded  to  respecting  his 

scintilla   of  interest  in  the  assignment  to  £.  and  R. ;  nor 

w;n  the  assignment  to  him  made  in  satisfaction  of  a  prece* 

dent  debt  due  bonafidc  to  him.     It  was  a  purchase  by  him 

as   a   stranger;   and   it   is   altogether  inadmissible   for   the 

defendant  P.  now  to  set  up  his  interest  as  a  pretext  for  the 

purchase.     That   color   or  pretence  has  no   foundation    in 

fact,  for  it  was  no  inducement  to  the  purchase,  and  the  case 

falls  most  clearly  within  all  the  mischiefs  and  all  the  meaning 

of  champerty. 

*If  the  purchase  by  the  defendant  was  void,  yet  it  is  said         [  *  52  J 
that  it  is  good  as  between  the  parties  to  it,  and  is  only  void 
as  against  him  who  has  right.     That  objection  docs  not  apply 
to  this  case ;  for  the  plaintiffs,  S.  and  R.,  have  no  right  of 
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1821.       their  own,  and  do  not  pretend  to  any.     The  whole  ca-:c 

v— **~^/-^--/  admits  that  they  possessed  the  right  of  action,  as  assignees 

Al\!'K         for  certain  creditors  of  De  Pcystcr,  and  the  suit  now  broughl 

PATTKRSON.    by  them  is  entirely  en  autre  droit,  and  was  to  enure  to  the 

benefit  of  these  creditors.     If  the  assignment  of  the  right 

of  action  to  P.  was  void,  then  the  judgment  recovered  by 

him  in  their  names  belongs  to  them,  and  is  subject  to  their 

disposition  as  trustees.     And  as  far  as  this  suit  is  brought 

for  the  benefit  of  the  plaintiff  Arden,  and  to  prevent  him 

from  being  charged  by  a  person  not  entitled  to  the  judgment, 

the  objection  has  no  application. 

A  decision  of  But  the  question  touching  the  validity  of  the  assignment 
on  motion  and  to  P.,  is  said  to  have  been  already  decided  by  the  Supreme 
sfchT™>/"-  Court,  on  the  motion  of  the  defendant  P.,  to  have  the 
cata  as  will  satisfaction  of  the  judgment  acknowledged  by  *S*.  and  R., 

conclude    ano-  J  * 

iher  Court  from  and  entered  upon  record,  vacated.     I  do  not  consider  the 

•iiquiring      into     .       .   .  ...  .  _,  , 

the  case  decision  oi  that  motion,  upon  affidavits,  to  amount  to  a  res 

judicata,  which  ought  to  conclude  the  present  inquiry.  It 
could  not  have  been  so  intended  by  that  Court.  We  have 
not  the  reasons  upon  which  the  Court  decided,  and  the 
decision  may  have  been  upon  grounds  very  different  from 
the  question  of  the  validity  of  the  assignment.  But  this 
objection  utterly  fails  upon  the  principle  adopted  by  the 
judges  of  the  Supreme  Court,  and  sanctioned  by  the  Court 
of  Errors,  in  Sims  on  v.  Hart,  (14  Johns.  Rep.  63.)  in  which 
case  it  was  declared,  that  decisions  upon  motion  and  summary 
application,  which  do  not  admit  of  great  discussion,  or  of 
being  subject  to  a  writ  of  error,  are  not  final  and  conclusive 
so  as  to  amount  to  a  res  judicata,  and  a  bar  to  a  renewed 
consideration  of  the  case,  in  another  Court  of  concurrent 
jurisdiction. 

As  to  the  compromise  and  settlement  of  the  judgment, 

[  *  53  1  *made  between  S.  and  R.  and  Arden,  it  does  not  appear  to 
have  any  bearing  upon  the  question  before  me.  Whether 
that  settlement  was  proper  and  fair,  or  collusive  and  a  breach 
of  trust,  is  not  to  be  discussed  in  this  suit.  We  have  not 
the  proper  parties  'in  interest  before  us.  It  is  a  question 
entirely  between  &  and  R.  and  those  creditors  for  whose 
benefit  they  took  the  assignment  of  the  wine  and  the  claim 
upon  Arden;  if  they  should  hereafter  bring  that  subject 
into  discussion,  it  will  then  be  in  time  to  consider  of  tha 
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ralidity  of  that  settlement.  And  1  cannot  but  be  of  opinion,  1821 
lhat  the  bringing  of  all  these  extraneous  acts  into  view,  such 
as  the  settlement  with  Arden,  and  the  usury  of  Ardcn,  and 
the  efforts  of  Arden  to  defeat  the  recovery  in  trover,  by 
keeping  back  the  witness,  and  the  efforts  of  the  defendant 
P.,  to  coerce  the  attendance  of  that  witness  by  extraordinary 
means,  was  entirely  useless,  as  to  the  great  point  in  the  case, 
touching  the  validity  of  the  purchase  by  P. ;  and  that  if 
these  circumstances  were  to  have  any  effect,  it  would  be  a 
pernicious  one,  by  distracting  the  attention,  or  by  exciting 
prejudices  unfavorable  to  a  just  and  dispassionate  consider- 
ation of  the  point. 

I  shall  accordingly  declare,  that  the  assignment  by  the  Decree 
plaintiffs  S.  and  JR.  to  the  defendant  De  Hart,  for  the  use 
of  the  defendant  P.,  of  their  demand  and  right  of  action 
against  the  plaintiff  A.,  was  an  unlawful  sale  and  purchase 
by  the  defendant,  and  ought  not  to  be  sustained,  or  the 
judgment  recovered  thereon  permitted*  to  be  enforced,  for  the 
benefit  of  the  defendants,  or  either  of  them ;  and  that  upon 
payment  to  the  defendant  P.,  or  to  his  solicitor,  or  depositing 
with  the  assistant  register  for  his  use,  the  351  dollars  31 
cents,  so  recovered  of  the  defendant-,  as  the  consideration  of 
the  assignment,  together  with  the  taxable  costs  of  the  suit  at 
iaw,  brought  by  the  defendant  P.,  in  the  name  of  the  plain- 
tiffs &  and  R.,  a  perpetual  injunction  issue,  prohibiting  the 
defendant  P.,  his  agents,  &c.,  or  any  person  for  his  use,  from 
proceeding  *at  law  to  enforce  the  judgment  so  recovered  [  *  54  J 
against  the  plaintiff  Ardcn,  by  execution,  scire  facias,  action 
of  debt,  or  otherwise,  and  that  no  costs  of  this  suit  be  charged 
by  either  party  as  against  the  other. 


Decree  accordingly. 
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BAY 

V. 
ConiilNGTON. 


Xmember  17, 
1820, 
and 

January  8, 
1821. 


[*55] 


BAY  against  CODDINGTON  and  others. 

[Affirmed,  30  Johns.  687.     Criticised  22  Alb.  L.  J.  189.  101;  12  Otto  (U.  S.)  35,  44. 
followed,  73  N.  Y.  5to!>.  OT;   1  I'.-iL'i-  13.V    Si-c  !)  Id.  5'J.] 

A  person  receiving  negotiable  paper,  in  the  usual  course  of  trade  for 
a  fair  and  valuable  consideration,  from  an  agent  or  factor,  who  lias 
no  authority  or  right  to  transfer  them,  but  without  any  knowledge 
of  that  fact,  or  notice  of  the  fraud,  may  hold  them  against  the  tru« 
owner. 

But  where  R.  having,  as  agent  of  B.,  received  negotiable  notes,  to  be 
remitted  to  R.,  delivered  them  to  C.,  as  security  against  responsibilities 
as  endorser  of  certain  accommodation  notes  of  R.,  who  had  then  stop- 
ped payment  and  become  insolvent,  but  on  which  notes  of  R.,  C.  had 
not  then  become  chargeable,  it  was  held,  that  though  C.  had  no 
knowledge  that  the  notes  so  deposited  with  him  belonged  to  B.,  but 
believed  R.  to  be  the  true  owner  of  them,  yet  that  he  was  not  entitled 
to  hold  them,  as  against  B.,  the  lawful  owner,  but  was  accountable  to 
him  for  the  amount,  with  interest. 

THE  plaintiff  being  owner  of  a  vessel,  employed  Randolph 
fy  Savage,  defendants,  who  were  co-partners,  to  sell  her  on  a 
credit,  and  take  good  notes  in  payment,  and  transmit  the  same 
to  him,  with  an  account  of  their  charges,  which  he  would  pay. 
R.  and  S.  sold  the  vessel  for  3,875  dollars,  and  on  the  3d  of 
June,  1819,  received  the  notes  of  the  purchasers,  payable  in 
two,  three  and  four  months ;  some  of  them  being  made 
payable  to,  and  endorsed  by  P.  Aymar  fy  Co.,  and  the  others 
by  J.  R.  Stewart.  On  the  12th  of  June,  1819,  R.  and  S. 
delivered  the  notes  so  endorsed  to  the  defendants,  J.  fy  L 
Coddington,  who  were,  at  that  time,  as  they  stated  in  their 
answer,  under  heavy  responsibilities  *for  R.  and  S.,  as 
endorsers  of  notes  for  their  accommodation,  payable  at  differ- 
ent times,  but  all  subsequent  to  the  12th  of  June,  1819,  and 
which  they  were  afterwards  obliged  to  take  up,  as  they  fell  due, 
amounting  to  above  17,000  dollars.  The  answers  admitted 
that  R.  and  S.  had  stopped  payment,  when  the  notes  so 
held  by  them  were  to  be  delivered  to  J.  &/•  L  Coddington. 

The  defendants,  J.  &f  L  Coddington,  denied  all  knowledge 
of  the  manner  in  which  the  notes  had  come  to  the  hands  of 
R.  and  S.,  and  alleged  that  they  believed  that  they  were  the 
bona  Jide  and  exclusive  property  of  R.  and  £ ;  that  they 
received  these  notes  with  others,  as  a  guaranty  and  indem- 
nity, as  far  as  they  would  avail,  for  their  responsibilities  ;  arid 
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three  days  after,  disposed  of  some  of  the  notes  for  cash,  and 
did  not  know,  until  several  days  afterwards,  that  the  notes 
belonged  to  the  plaintiff,  as  stated  in  the  bill.  They  admitted 
that  when  they  so  received  the  notes,  R.  and  &  were  not, 
in  a  strict,  legal  sense,  indebted  to  them ;  but  that  they  were 
luider  large  gratuitous  responsibilities  for  them. 

November  17,  1820.  No  proofs  were  taken,  and  the  cause 
came  on  to  be  heard  on  the  pleadings  only. 

iS'.  Jones,  for  the  plaintiff,  contended,  1.  That  the  notes 
were  not  negotiated  by  R.  and  »S'.  to  J.  fy  I.  Coddington,  in 
the  usual  course  of  trade,  nor  by  the  authority  of  the  plain- 
tiff, nor  for  any  consideration  given,  nor  for  any  responsibility 
incurred  on  the  credit  of  the  notes  ;  and  the  defendants  C. 
and  C.,  could  not,  therefore,  rightfully  hold  against  the  plain- 
tiff, the  true  owner  of  them.  (JVilles'  Rep.  400.  1  Salic. 
160.  3  Maule  Sf  Selw.  562.  Coivper,  165.) 

2.  That  R.  and  S.  having  no  property  in  the  notes,  nor  any 
authority  to  use  them,  delivered  them,  after  their  insolvency 
u ra-  known,  to  C.  and  C.  as  security  for  responsibilities,  for 
which  they  had  not  then  become  charged;  and  the  notes 
could  not,  therefore,  be  held  against  Jhe  owner  of  them. 

*3.  That  the   notes  were   held  by  C.  and  C.  merely  as         [  *  56  ] 
trustees  for  R.  and  *S". 

4.  That  as  C.  and  C.,  under  the  circumstances  of  the  case, 
could  acquire  no  interest  in  the  notes,  as  against  the  true 
owner,  they  ought  to  account  for  them  to  him,  with  interest. 

We!l$,  contra,  put  the  case  not  on  the  ground  of  a  factor 
pledging  the  goods  of  his  principal,  but  on  the  ground  that 
the  notes  being  negotiable  paper,  might  be  pledged  by  a  bona 
//-/'  holder,  to  secure  an  antecedent  debt.  The  property 
iiinl  possession  of  negotiable  bills  or  notes  were  inseparable. 
They  might  be  transferred  even  by  a  person  who  had  found 
<>r  -tolen  them.  Pledging  the  notes  for  an  antecedent  debt, 
i>r  existing  responsibility,  was  a  valid  consideration  for  the 
transfer,  if  a  consideration  was  required.  (3  Burr.  1516. 
I  Hiirr.  452.  1  Bos.  fy  Pull  648.  5  Bos.  fy  Pull.  170. 
I  Hos.  fy  Pull.  539.  13  Mass.  Rep.  105.  15  Mats.  Rep. 
: :-'.»)  If  the  defendants,  C.  and  C.,  had  not  relied  on  these 
notes,  taken  without  any  knowledge  or  suspicion  that  R.  and 
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were  not  the  true  and  bona  fide  owners  of  them,  they 
might  have  had  other  security. 

January  8,  1821.     The  cause  stood  over  for  consideratio 
CODDIXGTON.  untii  this  day. 

THE  CHANCELLOR.  It  is  admitted  that  Randolph  ami 
Savage  held  the  notes  belonging  to  the  plaintiff,  and  which 
they  transferred  to  the  defendants,  J.  and  /.  Coddington,  on 
the  12th  of  June,  1819,  as  agents  or  trustees  for  the  plain- 
tiff, and  that  they  had  no  authority  to  pass  them  away.  It 
was  a  gross  and  fraudulent  abuse  of  trust,  on  the  part  of  R. 
and  S.  The  only  question  now  is,  whether  J.  and  /.  C.  are 
entitled,  under  the  circumstances  disclosed,  to  hold  the  notes, 
and  retain  the  amount  of  them  as  against  the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an 
agent  or  factor,  or  by  any  other  person,  fraudulently,  so  as 
j  *  57  ]  *to  bind  the  true  owner  as  against  the  holder,  provided  it  be 
taken  in  the  usual  course  of  trade,  and  for  a  fair  and  valuable 
consideration,  without  notice  of  the  fraud.  But  the  defend- 
ants, J.  and  /.  C.,  have  not  entitled  themselves  to  the  pro- 
tection of  holders  of  that  description.  The  notes  were  not 
negotiated  to  them  in  the  usual  course  of  business  or  trade, 
nor  in  payment  of  any  antecedent  and  existing  -debt,  nor  for 
cash,  or  property  advanced,  debt  created,  or  responsibility 
incurred,  on  the  strength  and  credit  of  the  notes.  They  were 
received  from  R.  and  S.,  and  after  they  had  stopped  payment, 
and  had  become  insolvent  within  the  knowledge  of  J.  and  /. 
C.,  and  were  seized  upon  by  the  Coddingt&tis,  as  tabula  in 
naufragio,  to  secure  themselves,  against  contingent  engage- 
ments previously  made  for  R.  and  *S'.,  and  on  which  they  had 
not  then  become  chargeable.  There  is  no  case  that  entitles 
such  a  holder  to  the  paper,  in  opposition  to  the  title  of  the 
true  owner.  They  were  not  holders  for  a  valuable  consider- 
ation within  the  meaning  or  within  the  policy  of  the  law. 

In  Miller  v.  Race,  (1  Burr.  452.)  a  bank  note  was  stolen 
and  came  to  the  hands  of  the  plaintiff,  and  he  was  held  en- 
titled to  it.  But  the  Court  of  K.  B.  considered  bank  notes  as 
cash,  which  passed  as  money  in  the  way  of  business  ;  and  the 
holder,  in  that  case,  came  by  the  note,  for  a  full  and  valuable 
consideration,  by  giving  money  in  exchange  for  it,  in  the 
usual  course  of  his  business,  and  without  notice  of  the 
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robbery,  and  on  those  considerations  he  was  entitled  to  the  1821. 
amount  of  the  note.  So,  in  Grant  v.  Vaughan,  (3  Burr. 
1516.  1  Block.  Rep.  785.)  a  bill  of  exchange  payable  to 
bearer,  was  lost,  and  the  finder  paid  it  to  a  grocer,  for  teas, 
and  took  the  change.  There  the  Court  laid  stress  on  the 
facts,  that  the  holder  came  by  the  bill  bona  fide,  and  in  the 
course  of  trade,  and  for  a  full  and  fair  consideration,  and 
that  though  he  and  the  real  owner  were  equally  innocent, 
yet  he  was  to  be  preferred,  for  the  sake  of  commerce  and 
confidence  in  negotiable  paper.  *Again,  in  Peacock  v.  [  *  58  } 
Rhodes,  (1  Doug.  633.)  a  bill  of  exchange,  with  a  blank 
endorsement,  was  stolen  and  negotiated  to  a  person  who  took 
it  in  the  way  of  his  trade,  for  cloth  sold  and  cash  for  the 
balance,  and  he  was  held  entitled  to  hold  it.  Lord  Mansfield 
placed  reliance  on  the  circumstance  that  it  was  received  in 
the  course  of  trade.  It  was  "  by  reason  of  the  course  of 
trade,  which  creates  a  property  in  the  assignee  or  bearer," 
that  Halt,  Ch.  J.  (1  Salk.  126.  anon.)  held,  that  the  owner 
of  a  bank  bill  which  was  lost  and  transferred  by  the  finder  to 
C.,  for  a  valuable  consideration,  could  not  maintain  an  action 
against  C.  It  will  not  be  necessary  to  go  further  in  support 
of  the  principle  which  uniformly  pervades  the  cases  upon  this 
poin  ,  and  I  shall  conclude  with  the  case  of  Collins  v.  Martin, 
(1  Bos.  and  Pull.  648.)  in  which  it  was  decided,  that  if  bills 
of  exchange,  endorsed  in  blank,  be  deposited  with  a  banker, 
to  be  received  when  due,  and  the  banker  raises  money  on 
them  by  pledging  them  to  C.,  and  then  becomes  bankrupt. 
C.  could  not  be  sued  by  the  real  owner,  as  he  took  them 
innocently,  without  knowledge  of  the  previous  circumstances. 
Hut  it  is  to  be  observed  that  C.  there  advanced  money  to  the 
banker,  on  the  credit  of  the  bills ;  and  as  Ch.  J.  Eyre  ob- 
served in  that  case,  "  If  it  can  be  proved  that  the  holder  gave 
no  value  for  the  bill,  then,  indeed,  he  is  in  privity  with  the 
first  holder,  and  affected  by  all  that  will  affect  him." 

In  short,  I  have  not  been  able  to  discover  a  case  in  which 
tho  holder  of  negotiable  paper,  fraudulently  transferred  to 
§him,  was  deemed  to  have  as  good  a  title,  in  law  or  equity, 
as  the  true  owner,  unless  he  received  it  not  only  without 
notice,  but  in  the  course  of  business,  and  for  a  fair  and  valu- 
a!>l(!  consideration  given  or  allowed  on  his  part,  on  the 
strength  of  that  identical  paper.  It  is  the  credit  given  to  the 
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1821.  paper,  and  the  consideration  bona  jide  paid  on  receiving  it, 
that  entitles  the  holder,  on  grounds  of  commercial  policy,  to 
such  extraordinary  protection,  even  in  cases  of  *the  most 
palpable  fraud.  It  is  an  exception  to  the  general  rule  of  law, 
and  ought  not  to  be  carried  beyond  the  necessity  that 
created  it. 

I  shall  accordingly  declare,  that  the  defendants,  J.  and  /. 
Coddington,  are  not  entitled  to  the  notes  or  the  proceeds 
thereof,  as  against  the  plaintiff,  who  was  the  lawful  owner 
of  them  when  they  were  transferred  to  those  defendants, 
inasmuch  as  they  did  not  receive  the  notes  in  the  course  of 
business,  nor  in  payment,  in  whole  or  in  part,  of  any  then 
existing  debt,  nor  for  cash  or  property  advanced,  or  debt 
created,  or  responsibility  incurred  on  the  credit  of  the  notes ; 
and  I  shall  direct,  that  it  be  referred  to  a  master  to  compute 
the  amount  of  the  said  notes,  with  interest  thereon  from  the 
times  they  were  respectively  payable,  to  the  time  of  making 
the  report ;  and  that  all  the  defendants  in  the  amended  bill, 
or  some  or  one  of  them,  pay  to  the  plaintiff  the  sum  that 
shall  be  reported  as  the  amount  of  the  said  notes,  with  inter- 
est, as  aforesaid,  within  thirty  days  after  the  master  shall  have 
made  and  filed  his  report,  and  notice  thereof,  and  of  this  de- 
cree, or  that  the  plaintiff  may  have  execution  therefor,  against 
all  or  either  of  the  said  defendants,  according  to  the  course 
and  practice  of  the  Court. 

And  it  is  further  ordered,  that  the  defendants  R.  and  & 
pay  to  the  plaintiff  his  entire  costs  of  this  suit,  to  be  taxed, 
including  the  costs  of  the  original  bill,  and  that  the  plaintiff 
give  credit  upon  the  costs  so  to  be  taxed,  the  charges  and 
commissions  due  from  him  to  the  said  defendants  R.  and 
£  upon  the  sale  of  the  vessel  in  the  pleadings  mentioned, 
and  amounting  to  96  dollars  and  87  cents ;  and  that  he  have 
.  execution  for  the  balance  of  costs,  after  such  deduction, 
against  them,  the  said  R.  and  £.,  according  to  the  course 
and  practice  of  the  Court.  And  it  is  further  ordered  that  no 
costs  be  taxed  or  allowed  to  the  plaintiff,  or  to  the  defendant8 
J.  and  7.  C..  as  against  each  other. 

Decree  accordingly. 
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1821. 
*J.  V.  MURRAY  against  J.   B.  MURRAY,  CLARK  and 

.1 

others. 

[See  6  Johns.  Ch.  101.] 

Where  a  commission  of  bankrupt  was  issued  against  one  partner,  and 
the  assignees  brought  a  suit  to  recover  partnership  property  in  the 
hands  of  trustees,  to  which  the  solvent  partner,  as  well  as  the  bank- 
rupt and  his  assignees  were  made  panic?;  and  the  solvent  partner 
demurred  to  the  bill,  on  the  ground  that  the  funds  of  the  partner- 
ship ought  not  to  be  paid  to  the  assignees,  which  was  overruled,  and 
after  answer,  a  reference  was  made,  and  an  account  taken,  and  the 
trustees  settled  the  amount  with  the  assignees :  Held,  that  the  sol- 
vent partner  was  concluded  by  the  decree  and  settlement  in  that 
suit,  and  could  not  re-assert  the  same  claim  in  a  collateral  action. 
A  decree  can  never  be  impeached  by  an  original  bill,  or  in  another 
suit. 

The  assignees  of  a  bankrupt  partner,  under  a  separate  commission,  are 
tenants  in  common  with  the  solvent  partner ;  and  where  the  assignees 
have  got  possession  of  the  partnership  funds,  the  solvent  partner  can 
not  call  them  out  of  their  hands,  or  compel  them,  or  partnership 
debtors  who  have  settled  with  them,  to  account.  The  solvent  part- 
ner is  entitled  only  to  his  share  of  the  surplus,  after  the  partnership 
debts  are  paid.  Besides,  the  assignees  of  the  bankrupt  have  higher 
equities  than  ordinary  tenants  in  comrnonvfor  the  purpose  of  an  equal 
ratable  distribution  of  the  joint  funds,  &c. 

THE  plaintiff,  on  the  10th  of  February,  1808,  filed  his    A<W.  6,  1820 
bill  against  John  B,  Murray,  John  Innes  Clark,  and  others,    jctli  ^  132 
ivhich,  in  consequence  of  the   death  of  Clark,  was  after- 
\vanls  amended  by  making  his  executors  parties.     The  plain- 
tiff,  Robert  Murray,  (since  deceased,)  George  W.  Murray, 
and  John  R.   JVheaton,  in   1790,  entered  into  partnership, 
and    established    their    house    of  trade,  under   the   firm  of 
n»'>r,-i  Murray  fy  Co.     The  house  failed  in  1796,  at  which 
IIIIH-  the  plaintiff  was  in  Kn^latnL  whither  he  had  gone  on 
the  business  of  the  firm  :   G.   W.  M.  and    Whcaton  went  to 
1:' «rope,   leaving  R.   M.  the  only  partner   in   this  country. 
/•'.    V.  for  hims.-If,  and  his  copartners,  by  virtue  of  a  power 
of  attorney  from  them  to  him  for  that  purpose,  in   1798,  and 
afterwards,  made  several  assignments  of  the  partnership  prop 
•  rty  to  J.  B.  M.  and  Clark,  in  trust,  for  the  payment  ..i 
•particular  creditors.     The  bill  charged  that  ,7.  B.  M.  mid          [*61] 
Clurk,  in  his  life-time,  respectively  received  large  sums  of 
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I  >;.,.>  1.  money  under  the  assignments  so  made  to  them,  far  exceed- 
_^~v-*>-'  ing  the  amount  of  debts  directed  to  be  paid,  and  leaving  a 
MURRAY  balance  in  their  hands,  to  be  accounted  for  to  whoever  was 
MIRKAV.  entitled  to  it.  After  the  assignments  were  made,  ft.  AT., 
G.  W.  M.,  and  J.  R.  W.  respectively,  became  bankrupts, 
under  the  bankrupt  law  of  the  U.  S.  of  June,  1800,  and  sep- 
arate commissions  were  issued.  The  estate  and  effects  of 
R.  M.  were  assigned  to  Caleb  S.  Riggs,  Samuel  Ward,  and 
Charles  MEvers;  the  estate  and  effects  of  G.  W.  M.  were 
assigned  to  Ward  and  V.  Hayley,  and  the  estate  and  effects 
of  J.  R.  W.  to  Riggs,  Ward,  and  M'Evers,  and  these  as- 
signees, as -well  as  the  executor  of  Robert  Murray,  deceased, 
were  made  defendants.  The  several  bankrupts  obtained 
certificates  of  discharge,  pursuant  to  the  act.  The  plaintiff", 
J.  V.  M.,  who  returned  to  the  U.  S.  after  the  failure  of  the 
house,  was  never  declared  a  bankrupt  under  the  law  of  the 
United  States,  nor  has  he  ever  obtained  the  benefit  of  any 
insolvent  act  of  any  state.  The  bill  prayed,  that  the  defend 
ants,  J.  B.  M.  and  Clark  might  account,  &c.  and  be  decreed 
to  deliver  up  to  the  plaintiff  all  the  books,  accounts,  ana 
vouchers,  belonging  to  the  firm ;  and  pay  the  balance  of 
moneys  received,  and  deliver  up  all  securities  relative  to  the 
estate  of  the  firm,  &,c.  and  for  general  relief.  The  defendants 
put  in  their  several  answers  to  the  bill ;  and  J.  B.  M.  annex- 
ed to  his  answer  an  account  of  the  moneys  received  and 
paid  by  him,  under  the  assignments  above  mentioned,  and 
submitted  himself  to  the  order  of  the  Court,  alleging  that  large 
sums  of  money  were  received  separately  by  Clark,  of  which 
he  could  render  no  account. 

O.  Kane,  the  acting  executor  of  Clark,  in  his  answer,  ad- 
mitted the  assignments,  as  stated  in  the  bill,  and  that  C.  re- 
ceived large  sums  of  money  under  them,  in  his  life-time  ;  but 
he  refused  to  render  any  account  thereof  to  the  plaintiff,  in- 
sisting that  he  was  not  bound  to  render  any  account  to  him, 
and  that  the  plaintiff  was  not  entitled  to  any  such  account : 
*  62  ]  *and,  among  other  reasons  for  such  refusal,  he  alleged  that 
the  plaintiff"  was  made  a  bankrupt  in  England,  under  the 
bankrupt  laws  of  that  country,  and  that  a  commission  of 
bankruptcy  had  been  issued  against  the  plaintiff,  and  assign- 
ees appointed.  The  defendant,  K.,  moreover,  insisted,  that 
since  the  death  of  C.,  and  during  the  pendency  of  this  suit 
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ho,  K.,  as  executor  ot  C.,  had  made  a  settlement  with  the  1321. 
assignees  of  Robert  Murray,  under  the  bankrupt  act,  touching 
all  the  moneys  received  by  C.  in  his  life-time,  under  the  as- 
signment,  and  had  taken  a  discharge  from  the  assignees. 
Replications  were  filed,  and  the  cause  was  brought  to  a  hear- 
ing on  the  6th  of  November  last,  for  the  purpose  of  obtaining 
the  opinion  of  the  Court,  whether  the  plaintiff  was  entitled 
to  an  account  from  J.  B.  Murray,  and  from  K.,  the  acting 
executor  of  Clark,  and  to  the  payment  of  the  balance  in  their 
hands,  or  to  any,  and  what  part  of  it,  to  the  end,  that  if  the 
plaintiff  was  so  entitled,  and  the  account  refused  by  K.,  he 
might  be  ordered  to  account  before  a  master  ;  and  if  the 
plaintiff  was  not  entitled  to  such  account,  that  the  bill  might 
be  dismissed. 

November  6,  1821.  The  cause  was  argued  by  Wells  and 
T.  A.  Emmet,  for  the  plaintiff,  and  by  S.  Jones  and  D.  B 
Ogden,  for  the  defendants. 

For  the  plaintiff',  it  was  insisted,  that  the  plaintiff,  being 
the  only  partner  of  the  house  of  It.  M.  &f  Co.  who  had  not 
been  discharged  by  the  bankrupt  law,  or  by  any  insolvent 
act,  alone  remained  liable  for  the  outstanding  debts  of  the 
firm,  and  was,  therefore,  justly  entitled  to  be  put  in  posses- 
sion of  the  funds  of  the  partnership  ;  and  that  the  defendants, 
who  were  not  so  liable,  ought  not  to  have  the  distribution  of 
those  funds.  The  assignees  of  an  individual  partner  are  not 
competent,  and  have  no  right  to  the  control  and  distribution 
of  the  partnership  funds,  so  long  as  there  is  a  solvent  part- 
ner remaining.  They  are  only  entitled  to  a  share  of  the 
surplus,  after  the  partnership  debts  are  paid,  and  the  part- 
nership *accounts  taken  and  settled.  (Taylor  v.  Fields,  4  [  *  63  ] 
rVsey,  396.  12  Mod.  446.  Anon,  per  Holt,  C.  J.)  BanJc- 
rnptnj.  like  the  death  of  one  partner,  dissolves  the  copartner- 
ship, and  the  solvent  partner,  in  the  one  case,  like  the  survivor 
in  the  other,  is  entitled  to  the  possession  and  distribution  of 
the  partnership  property.  The  analogy  exists,  and  must  be 
<ii|>p'»rti-d  throughout. 

Airiin;  bankruptcy  is  like  a  statute  execution;  but  an 
execution  against  one  partner  can  take  only  his  separate 
share,  or  the  surplus,  after  all  the  partnership  debts  and 
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accounts  are  settled.     (11    Vesey,  78.     2  Johns.  Ch.  Rep 
548.     16  Johns.  Rep.  102.  and  note.     4  Vcscy,  756.) 

It  is  not,  of  course,  that  joint  debts  may  be  proved  undei 
a  separate  commission ;  and  it  is  not,  therefore,  of  course,  that 
a  separate  commission  sweeps  away  the  whole  joint  projK-ity. 
The  true  rule  is,  that  where  there  is  a  solvent  partner  and  a 
joint  estate,  the  solvent  partner  is  to  have  the  management 
of  the  joint  property.  If  there  is  no  joint  estate,  then  the 
joint  debts  may  be  proved  under  a  separate  commission. 
There  are  only  two  cases  in  which  the  assignee  under  a  sepa- 
rate commission  is  entitled  to  deal  with  the  joint  property  ;  the 
one  is  where  the  solvent  partner  is  abroad  ;  (Barker  v.  Good- 
win, 86.  1  Montagu  on  Partnership,  153.)  ;  the  other  is  where 
the  property  is  left  in  the  possession  of  the  bankrupt  partner, 
at  the  time  of  his  bankruptcy.  (1  Montagu  on  Partners-hip, 
151.  1  East,  369.)  The  assignees  under  a  joint  commission 
are  tenants  in  common  with  the  solvent  partner ;  they  are 
entitled  only  to  the  bankrupt's  share  of  the  partnership 
property,  after  the  partnership  accounts  are  taken ;  and 
the  solvent  partner  is  as  much  bound  to  settle  the  partnership 
concerns  as  the  assignees.  (1  Montagu  on  Partnership,  150 
151.)  It  would  be  extremely  oppressive  and  unjust,  as  re- 
gards the  solvent  partner,  if  the  assignees  of  the  bankrupt 
should  have  a  right  to  administer  and  distribute  the  joint 
property.  He  is,  in  every  respect,  the  best  qualified ;  and 
64J  sound  policy,  as  well  *as  justice,  is  in  favor  of  vesting  the 
distribution  of  the  partnership  fund  in  the  hands  of  the  solvent 
partner.  (Cook's  B.  L.  123.  2  Atk.  523.  4  Vesey,  396.) 
In  England,  the  assignees  of  joint  creditors  have  no  voice  in 
the  appointment  of  the  assignees  under  a  separate  com- 
mission. 

For  the  defendants,  it  was  contended,  that  a  reference  and 
account  having  been  taken,  by  consent,  in  the  cause  of  Riggs 
and  others,  assignees  of  R.  M.,  against  the  Murrays,  W.  and 
C.,  (2  Johns.  Ch.  Rep.  335.)  and  in  which  the  validity  of 
the  assignments  was  established  by  the  Court  for  the  Correc- 
tion of  Errors,  (15  Johns.  Rep.  571.)  the  whole  matter,  as 
regarded  the  defendant  J.  B.  M.,  must  be  considered  as 
settled.  That,  as  it  respected  Clark,  or  his  representatives, 
it  appeared  that  a  bill  was  filed,  in  1801,  by  the  same  as- 
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eignces,  against  the  plaintiff  and  his  partners,  J.  B.  M.  and  1821. 
Clark,  for  an  account,  and  praying  that  the  partnership  funds, 
&c.,  might  be  paid  to  them,  to  enable  the  assignees  to  pay 
the  partnership  debts  ;  that  a  reference  was  made  by  consent. 
and  an  account  accordingly  taken,  and  a  balance  of  78,328 
dollars  found  against  Clark;  and  his  executors  having  pro- 
posed to  pay  the  amount  in  lands,  it  was  agreed  to  by  the 
assignees,  who  executed  a  formal  release,  in  February,  1810. 
The  representatives  of  C.  were  not,  after  this  discharge,  ac- 
countable to  the  plaintiff.  Most  if  not  all  the  joint  debts 
have  been  proved  under  the  separate  commission  against  R. 
M.,  who  has  been  discharged,  and  these  creditors  are  bound 
by  the  proof  of  their  debts.  The  plaintiff  has  been  insolvent 
for  many  years,  and  declared  a  bankrupt  in  England ;  and 
yet,  in  face  of  all  these  accounts  and  settlements,  and  of  all 
these  transactions,  he  now  claims  possession  of  the  partner- 
ship funds ! 

Bankruptcy  does  not  operate  like  death,  in  dissolving  d 
copartnership,  for  it  does  not  carry  the  joint  property  to  the 
bolvent  partner  ;  it  transfers  the  interest  of  the  bankrupt  *to  [  *  65  ] 
his  assignees,  and  makes  them  and  the  solvent  partner  tenants 
in  common,  subject  to  his  equitable  rights.  This  is  the  sound 
and  reasonable  rule,  and  is  to  be  found  in  all  the  books. 
(11  Vesey,  78.  IVhitemarsh  on  Bankr.  305.  5  Vesey,  295. 
Cowper,  448.)  Now,  each  tenant  in  common  has  an  equal 
right  to  the  possession  of  the  property.  The  plaintiff,  as 
a  tenant  in  common,  has  no  right  to  call  on  the  others  to 
give  up  to  him  the  common  property.  The  analogy  be- 
tween bankruptcy  and  death  exists  no  farther  than  that  they 
both  dissolve  the  partnership.  Bankruptcy  creates  a  tenancy 
in  common,  and  the  joint  tenancy  ceases  ;  but  in  case  of  the 
death  of  one  partner,  the  right  of  survivorship  takes  place. 
(2  Christian's  Bank.  Law,  268.)  The  assignees  of  the  bank- 
rupt may  sei/e  on  all  the  tangible  partnership  property,  and 
collect  all  the  partnership  debts,  for  the  purpose  of  distribution. 
The  solvent  partner  can  only  claim  the  surplus ;  but  the  de- 
fendants after  payment  of  the  debts,  became  trustees  for 
/•'  ,',!•,-(  M.  Sf  Co  ,  not  for  the  plaintiff.  The  settlement  of  the 
partnership  concerns  must  be  left  entiroly  with  the  assignees 
:>f  the  haul. nipt,  and  the  plaintiff  can  come  in  only  for  his 
share.  A  plaintiff  in  execution  may  sell  the  interest  of  one 
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1821.        partner,  subject  to  the  partnership  claims  and  equities.     The 
^ <^-^*~ '  assignees  of  the  bankrupt  acquire  peculiar  equities. 

h  "K1  A  joint  commission  of  bankruptcy  has  gone  almost  into 

Muiunv.  disuse;  for  joint  creditors  may  prove  their  debts  under  a 
separate  commission.  The  joint  creditors  come  in  first  on 
the  joint  estate,  and,  if  that  is  exhausted,  they  may  go  on  the 
separate  estate.  And  the  assignees  under  a  separate  commis- 
sion keep  distinct  and  separate  accounts  as  to  the  joint  and 
separate  estate.  (Christ.  B.  L.  262.  Cook's  B.  L.  258. 
1  Rose,  B.  L.  21,  note  a.  1  Rose,  10.  17  Vesey,  193.  16 
Fcwry,  194.  Wiliest  Rep.  467.  1  Atk.  133.)  This  rule, 
which  is  now  adopted,  has  been  found  to  be  the  most  reason- 
T  *  66  ]  able  and  practicable.  A  joint  commission  must  *be  against 
all  the  partners,  and  if  one  of  them  resides  abroad,  there 
cannot  be  a  joint  commission.  Hence  has  arisen  the  necessity 
and  utility  of  a  separate  commission.  If  the  doctrine  con- 
tended for  by  the  plaintiff's  counsel  was  to  prevail,  the 
solvent  partner  abroad  might  come  and  take  all  the  property 
from  the  assignees  into  his  own  hands,  and  entirely  defeat 
their  administration  of  the  estate.  If  the  other  partner  be 
solvent,  then  he  ought  to  pay,  and  he  will  be  entitled  to  his 
share  of  the  property ;  but  if  he  is  insolvent,  it  would  be  ex- 
tremely unjust  to  permit  him  to  call  the  partnership  property 
out  of  the  hands  of  the  assignees,  and  trade  with  it,  or  sell  it. 
He  might  give  preferences,  and  thereby  defeat  the  whole 
equity  of  the  bankrupt  system,  by  which  the  funds  are  to  be 
distributed  part  passu.  (1  Johns.  Rep.  118.  Comb.  217. 
4  Vesey,  396.) 

If  the  rule  relied  upon  by  the  plaintiff's  counsel  is  well 
founded,  the  separate  commission  could  never  reach  joint 
property.  But  partnership  debts,  as  well  as  private  debts, 
pass  by  the  plain  language  and  meaning  of  the  act.  The 
solvent  partner,  and  the  assignees  of  the  bankrupt  partner, 
must  all  join  in  a  suit  at  law  to  recover  a  partnership  debt 
The  solvent  partner  cannot  sue  alone.  This  shows  that  he 
has  not  the  exclusive  control  and  distribution  of  the  fund. 

Again,  the  defendants  are  in  the  legal  possession  of  the 
funds.  The  suit  brought  by  the  assignees  was  four  years 
before  the  plaintiff  filed  his  bill.  All  the  equity  in  this  case 
might,  and  ought  to  have  been  brought  forward  in  that  suit. 
If  the  ground  now  taken  by  the  plaintiff  be  tenable,  that 
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suit  was  improperly  commenced,  and  there  should  have  been  1821. 
a  plea  or  demurrer  interposed.  But  the  parties  went  on, 
until  a  final  report,  and  a  compromise  and  settlement  was 
made  between  them,  which  is  now  binding.  Either  the 
plaintiff  must  be  deemed  to  have  waived  his  right,  or  it  has 
been  adjudged  against  him.  There  cannot  be  several  distri- 
butions of  the  same  estate,  and  several  suits.  The  first 
assignees  of  *the  bankrupt  had  a  right  to  take  and  distribute  [  *  6 
the  property.  The  partnership  was  dissolved.  If  there 
was  joint  property  only,  separate  commissions  would  be  idle. 
Where  joinl  and  separate  commissions  are  both  issued,  the 
latter  is  superseded.  (1  Atk.  252.  1  Vesey  fy  Bcamc's 
Rep.  60.  15  Vcsey,  115.  530.  16  Vesey,  237.  476.)  It  is 
admitted  by  the  plaintiff,  that  the  joint  property  is  not 
sufficient  to  pay  the  partnership  debts.  What  interest,  then, 
can  he  have  in  the  question  ?  The  joint  creditors  are  alone 
interested,  and  they  have  given  their  assent,  by  coming  in 
and  proving  their  debts  ;  and  a  majority  of  the  joint  creditors 
agreed  to  the  compromise  and  settlement  made  between  the 
assignees  and  the  representatives  of  Clark. 

THE  CH.VNCELLOR.  The  question  in  this  case,  between 
the  plaintiff  and  the  assignees  of  his  bankrupt  partner, 
relates  to  the  control  and  distribution  of  the  partnership  fund. 
The  plaintiff,  in  a  particular  manner,  claims  the  balance 
reported  to  be  due  from  the  estate  of  John  I.  Clark,  deceased, 
to  the  house  of  Robert  Murray  ty-  Co.,  and  insists  that  he  is 
entitled,  in  preference  to  the  assignees,  to  distribute  that 
balance,  and  to  disregard  the  settlement  which  was  made  by 
those  assignees  with  the  executor  of  Clark. 

The  defendant  John  B.  Murray,  and  John  1.  Clark,  were 
trustees  to  a  large  amount,  under  assignments  from  the 
house  of  Robert  Murray  &f  Co.,  and  though  the  bill  seeks  to 
call  both  those  trustees  to  account,  and  to  claim  the  balance 
due  from  each  of  them,  yet  the  plaintiff's  counsel,  upon  the 
argument,  did  not  seem  to  press,  very  seriously,  his  claim 
against  John  B.  Murray,  who  had  already  accounted  and 
settled  with  the  assignees.  The  account  of  /.  B.  Murray 
was  taken  and  stated  u-itit  the  assent  of  the  plaintiff;  and 
we  will  first  examine  whether  the  plaintiff  be  not  now  con- 
cluded in  respect  to  his  claim  against  J.  B.  Murray 
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1-321  *!•  The  earliest  commission  of  bankruptcy  was  t^ken  out 

s.^-x^^-'   against  Robert  Murray,  and  his  property  was  assigned  under 

MI-RKAT       t]ie  bankrupt  act,  on  the  2d  of  Ju!y,  1801  ;  and  on  the  8th 

MI-RRAT       of  September,   1801,  the   present  defendants,   Riggs,   Want 

and   M'Evers,  as  his  assignees,  filed  their  bill  to  call  Clark 

and  J.  B.  Murray  to  account  for  the  partnership  property, 

and  all  the  partners  of  the  house  of  Robert  Murray  fy  Co., 

including  the  present  plaintiff,  were  made  parties  to  the  bill. 

The  bill  prayed  that  those  two  trustees  might  be  decreed  to 

pay  over  to  them  the  partnership  effects  in  their  hands,  in 

order   that   they   might   pay    the    partnership   debts.     The 

partnership  debts  were  alleged  to  amount  to  upwards  of 

700,000  dollars,  and  the  private  property  of  Robert  Murray, 

exclusive  of  his  share  in  the  partnership  property,  was  stated 

to  be  very  inconsiderable. 

To  this  bill  a  demurrer  was  filed  by  the  present  plaintiff, 
on  the  ground  that  the  funds  of  the  house  of  Robert  Murray 
fy  Co.,  held  by  J.  B.  Murray  and  Clark,  ought  not  to  be 
paid  to  the  assignees. 

This  demurrer  was  filed  on  the  5th  of  March,  1805,  and 
it  raised  the  very  question  now  under  discussion  in  this  suit. 
It  was  overruled  on  the  9th  of  April,  1807,  and  the  present 
plaintiff  ordered  to  answer.  We  find,  that  afterwards,  on 
the  16th  of  October,  1812,  when  the  cause  came  on  to  be 
heard,  that  a  rule  was  entered  by  consent  of  the  assignees, 
and  of  the  defendant  John  B.  Murray,  and  of  the  present 
plaintiff  by  his  solicitor,  directing  a  reference  to  a  master, 
to  take  an  account  of  the  moneys  received  and  paid  by  the 
defendant  John  B.  Murray,  under  the  said  trust.  An 
account  was  taken  in  pursuance  of  this  reference,  and 
finally  settled  with  the  assignees. 

After  the  demurrer  was  put  in  and  overruled,  and  after 
the  assent  to  a  reference,  in  respect  to  /.  B.  Murray,  in  the 
suit  brought  by  the  assignees,  and  after  a  decision  in  that 
case  in  favor  of  the  right  of  the  assignees  to  the  balance 
[  *  69  ]  *finally  liquidated  against  J.  B.  Murray,  the  present  plaintiff 
is  legally  and  justly  concluded  from  questioning  the  validity 
of  the  accounting  between  J.  B.  Murray  and  the  assignees. 
He  cannot,  in  this  collateral  suit,  disturb  that  settlement ;  for 
he  consented  to  the  account  being  taken  in  that  suit,  and,  of 
cours.6,  under  the  claim,  and  at  the  instance  of  the  assignees 
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of  Robert  Murray;  and  he  made  no  further  opposition  to        1821. 

the  proceedings  in  the  cause,  down  to  its  final  termination. 

And  though  in  the  decree  in  September,  1817,  confirming 

the  master's  report,  and  awarding  to  the  assignees  the  nett 

sum  received  by  John  B.  Murray,  as  a  trustee,  the  right  of 

the  present  plaintiff  to  question  the  appropriation  of  that 

sum  to  the  assignees  was  reserved,  at  the  instance  of  his 

counsel,  yet  that  reservation  gave  him  no  new  right,  and  he 

had  already  parted  with  his  right  to  question  the  claim  of 

the  assignees  to  that  fund,  by  his  unqualified  assent  to  the 

account  being  taken.     The  decree  was,  that  the  defendant, 

John  B.  Murray,  account  with  the  assignees  for  the  sum 

adjudged  to  be  due  from  him ;  and  a  settlement  afterwards 

between  him  and  the  assignees  was  clearly  binding  upon 

the  present  plaintiff.     There  would  be  no  certainty  or  safety 

to  parties,  and  no  end  to  litigation,  if  one  of  the  defendants, 

after   hearing   his  demurrer  overruled,  and  after  giving  his 

dssent  to  a  reference  to  take  the  account  in  the  cause,  could 

withdraw  himself  from  the  further  assertion  of  his  claim, 

tnd  suffer  the  suit  to  terminate,  and  then  be  permitted  to 

reassert  the  same  claim  in  a  collateral  action.     A  decree  can 

never  be  impeached  by  an  original  bill,  or  in  another  suit. 

-2.  The  plaintiff's  claim  against  the  executors  of  Clark  is 
not  resisted  upon  the  same  ground  ;  for  here  the  plaintiff 
was  no  party  to  any  of  the  rules  or  orders,  under  which  the 
suit  of  the  assignees  against  the  executors,  in  respect  to  the 
partnership  moneys,  chargeable  upon  the  estate  of  Clark, 
was  finally  and  amicably  settled.  And  here  the  general 
uuestion  occurs,  whether  the  assignees  of  the  bankrupt 
partners  had  *not  competent  power  to  receive  partnership  [  *  70 
funds,  and  discharge  partnership  debtors,  even  without  the 
assent  of  the  remaining  solvent  partner.  If  this  point  should 
be  decided  in  the  affirmative,  it  would  equally  protect  the 
defendant,  J.  B.  Murray,  in  his  settlement  with  the  assignees, 
without  having  recourse  to  the  plaintiff's  assent,  or  the 
decision  in  the  other  suit. 

It  is  admitted,  in  all  the  cases,  that  the  assignees  of  a  The  assignee* 
bankrupt  partner,  and  the  remaining  solvent  partner,  are  jLj^JSt 
tenants  in  common  in  respect  to  the  partnership  funds:  and,  » separate  com- 

......  '  '   mission,  arc  he- 

like  all  tenants  in  common,  one  party  cannot  call  the  joint  »anls  '"  roin 
property  out  of  the  hands  of  the  other.     There  is  no  such 
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1821.       case.     They  are  entitled  equally  to  the  possession  in  law. 

—  ^^^"^^  This  was  expressly  held  in  Smith  v.  Stokes.  (1  East,  363.) 

\V          Trover  will  not  lie  for  one  against  the  other.     It  has,  also, 

been  held,  that  the  solvent  partner  and  the  assignees  of  the 

and  cue  caniioi  bankrupt   cannot   sue   alone,  and    that  they  must  unite  in 

call     lln;     joint  • 


out  of  actions  at  law.    (Athhufti,  J.  in    Graham  v.  Robertson,  2 
c  Term,  28-2.  EckharJt  v.  Wilson,  8  Term,  140.)     What  right, 
partner,  aud  the  then,  has  the  solvent  partner  to  come  into  this  Court,  to  call 
banUMpX  "mis'!  tne  Gn^r^  j°'nt  funds  out  of  the  possession  of  the  assignees, 
ail  jom  in  a  suit  wjlo  are  his  co-tenants  in  common,  and,  as  such,  have  an 

at  law.  '  ' 

equal  control  over  the  joint  fund  ?     There  is  no  case  giving 

to  either  party  the  absolute,  exclusive  possession  and  distri- 

The  solvent  bution  of  the  entire  effects.     Neither  party  is  strictly  entitled, 

partner  is  cati-  *  *  ' 

tie.i.  as  against  as  against  the  other,  to  any  tning  more  than  his  share  of  the 

'Ji;-  oilier,  to  no  /\  i  i  •          i    i  .,  •  i          /  n-    7  ? 

mon>  than  his  surplus,  after    the    partnership   debts   are  paid.     (Field  v. 

££.f0f±  Taylor,  4  Vesey,  396.) 

debr^r"6^^  ^n  tms  case>  tnere  ig  no  justice  or  equity  in  the  pretension 
of  the  plaintiff.  He  admits  that  the  partnership  debts  greatly 
exceed  the  partnership  funds,  and  that  there  cannot  be  any 
surplus  coming  to  either  party.  His  sole  object  then  is,  to 
have  the  partnership  funds,  which  have  been  or  may  be 
under  the  control  of  the  assignees,  pass  into  his  hands,  for 
distribution,  instead  of  having  them  distributed  by  the  as- 
signees ;  and  he  denies  all  right  in  the  assignees  to  touch  or 

f  *  71  ]  distribute  *any  of  the  partnership  funds,  and  wishes  to  vacate 
all  that  they  have  done.  But  it  appears  that  a  great  majority 
in  interest  of  the  joint  creditors,  and  who  have  partnership 
debts  due  them  to  nearly  500,000  dollars,  have  come  in  and 
proved  their  debts  under  the  separate  commission  in  the  case 
of  Robert  Murray.  These  include  almost  all  the  debts, 
except  such  as  were  provided  for  under  the  assignments,  to 
J.  B.  Murray  and  Clark.  It  also  appears  that  the  assignees, 
after  having  by  suit  obtained  a  liquidation  of  the  balance 
due  from  the  estate  of  Clark,  and  bestowed  great  care  and 
efforts  towards  the  recovery  and  security  of  that  debt,  settled 
it  upon  terms  which  they  deemed  prudent  and  just,  under  all 
the  circumstances.  This  settlement  and  consequent  dis- 
charge of  the  estate  of  Clark  was  in  February,  1810  ;  and  in 
October  following,  due  public  notice  having  been  given  to 
the  creditors,  several  of  them  appeared  before  the  commis- 
sioners of  bankrupts,  and  ratified  that  settlement.  If  there 
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*vas  any  thing  wrong  in  the  settlement,  it  was  for  the  creditors 
to  disturb  it ;  and  it  would  be  most  unreasonable  to  permit 
the  plaintiff  to  set  aside  all  that  had  been  done  by  the 
assignees  under  such  a  sanction  from  the  creditors,  merely 
for  the  purpose  of  making  his  own  distribution.  There  is 
no  charge  of  misconduct  in  the  assignees.  The  whole  bill 
is  a  denial  of  their  competency  to  act,  though  every  case  on 
the  subject  admits  that  assignees  of  a  bankrupt  partner  are 
tenants  in  common  with  the  solvent  partner.  If  the  preten- 
sions of  either  party  to  an  exclusive  distribution  of  the 
partnership  funds,  were  to  be  examined  upon  principles  of 
policy  and  equity,  the  assignees  would  have  the  better  pre- 
tension, in  the  view  of  this  Court,  because  the  solvent  partner 
has  it  in  his  power  to  give  preferences,  and  defeat  the  equality 
and  equity  of  the  bankrupt  system.  Assignees,  on  the  other 
hand,  are  bound  to  make  a  ratable  distribution  of  the 
assets ;  and,  being  trustees  under  the  control  of  this  Court, 
there  is  no  good  reason  why  their  equal  rights  at  law,  as 
*tenants  in  common,  should  suffer  diminution  here.  They 
are  tenants  in  common,  but  with  particular  equities  in  them, 
as  Lord  Eldon  observed, "  vastly  beyond  what  tenants  in 
common  have  where  no  bankruptcy  has  occurred ;"  and 
their  claim  to  the  distribution  of  the  partnership  fund  has 
been  encouraged  and  strengthened  by  tire  decisions  in  Chan- 
cery. This  will  appear  by  a  review  of  some  of  the  leading 
Chancery  cases. 

It  was  well  established  in  the  time  of  Lord  Hardwicke, 
that  joint  creditors  could  come  in  and  prove  their  debts, 
under  a  separate  commission  of  bankruptcy,  against  one 
partner,  for  the  purpose  of  assenting  to,  or  dissenting  from, 
the  certificate  of  discharge  to  the  bankrupt.  They  were  not 
allowed  to  come  in  and  prove,  for  the  purpose  of  receiving 
dividends  with  the  separate  creditors ;  and  they  were  put  to 
the  necessity  of  filing  a  bill,  and  bringing  before  the  Court 
the  assignees  of  the  bankrupt  and  the  solvent  partners,  and 
having  the  account  of  the  joint  estate  taken  in  their  presence. 
Tin-  principle  was,  that  the  joint  creditors  had  a  preferable 
claim  upon  the  joint  effects,  and  the  separate  creditors  upon 
tli--  sciKirate  estate;  and,  therefore,  the  joint  creditors  could 
not  come  in  upon  the  separate  estate,  until  all  the  separate 
creditors  were  paid  ;  and  this  was  upon  a  plain  rule  of  equity, 
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1821.        that  he  who  has  two  funds  to  resort  to,  shall  not  satisfy  his 
v^*^x-x»^  debt  out  of  that  one  of  them  to  which  another  creditor  can 
only  resort,  until  he  has  exhausted  the  other  fund. 

This  more  ancient  doctrine  recognized,  of  course,  the  equal 
right  of  the  assignees  to  the  distribution  of  the  joint  fund, 
and  the  right  of  the  joint  creditors  to  come  in  under  the 
cover  of  the  separate  commission.  It  only  interfered  with 
the  application  of  the  joint  fund,  by  marshalling  the  joint 
and  separate  assets  equitably  between  the  joint  and  separate 
creditors.  Indeed,  the  right  of  a  joint  creditor  to  come  in 
and  prove  his  debt  and  take  his  dividend,  under  a  separate 
commission,  is  a  clear  legal  right ;  for  a  joint  creditor  is  still 
[  *  T3  ]  *a  creditor  of  the  bankrupt,  and  all  the  control  that  equity 
exercises  over  this  right,  is  merely  to  marshal  the  funds  upon 
equitable  principles. 

There  is  nothing,  even  upon  the  ancient  doctrine  in  Chan- 
cery, that  gives  to  the  solvent  partner  any  paramount  rights 
over  his  co-tenants,  the  assignees,  and  especially,  a  right  to 
annul  their  acts,  and  call  them  to  an  account  for  all  the  joint 
funds  in  their  possession. 

It  was  determined,  in  the  case  ex  parte  Crisp,  (1  Aik.  133. 
Willeis  Rep.  67.  S.  C.)  both  by  Lord  Hardwicke  and  by  the 
Court  of  K.  B.)  that  a  separate  commission  of  bankruptcy 
might  issue  against  one  partner  for  a  joint  debt,  upon  the 
petition  of  a  joint  creditor.  And  the  Ch.  J.  of  the  Common 
Pleas,  in  giving  the  opinion  of  the  Court,  said,  that  under  a 
separate  commission  against  one  partner,  the  bankrupt's  share 
of  the  partnership  effects  might  be  taken  and  sold,  making 
satisfaction  for  the  partnership  debts,  if  joint  creditors  elected 
to  come  in  under  the  separate  commission,  "  as  they  generally 
have."  The  certificate,  under,  the  separate  commission,  was 
a  discharge  from  the  partnership,  as  well  as  the  separate  debts, 
because  the  partnership  creditors  might  come  in  and  prove 
their  debts. 

This  decision  considered  a  commission  as  an  execution, 
and  not  as  an  action ;  but  Lord  Eldon,  in  ex  parte  Broivn 
and  ex  parte  Munton,  (1  Ves.  ty"  Bea.  60.)  admitted  there 
was  a  difficulty  in  considering  a  commission  of  bankruptcy 
as  an  execution,  in  a  strict  sense ;  and  that  there  was  a  diffi- 
culty also  in  respect  to  the  other  partners,  in  allowing  a  sep- 
arate commission  to  issue  upon  a  joint  debt. 
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Lord  Thurlow,  after  much  consideration  and  consultation       1821. 
with  the  judges,  adopted  a  different  course  on  this  subject,  ^X^NX^*^ 
and  allowed  the  joint  creditors  not  only  to  come  in  under  a        -IURRAV 
separate  commission  and  pjove  their  debts,  but,  as  a  matter      MURRAY. 
of  right,  to  take  dividends  upon  the  separate  estate  ;  and  *he          [  *  74  | 
held  a  commission  of  bankruptcy  to  be  an  execution  for  all 
the  creditors. 

Lord  Louo-hl)orou<rh  again  departed  from  the  rule  adopt-  The    ruir,    m 

*  GO  England,  in  ca 

ed  by  Lord  Thurlow,  and  restored  the  principle,  though  not  ses  of  the  baiit- 

f  T  1      TT  7-7  TT  !•  11  niDtCV     of    joilll 

the  entire  practice,  ot  Lord  Hardwicke.  He  directed  the  as-  traders,  seems 
signees  under  a  separate  commission,  to  take  an  account  of  creditor'^'  may' 
the  joint  estate,  and  applying  that  to  the  discharge  of  the 


joint  creditors,  to  ascertain  the  shares  of  the  residue  belong-  separate  com- 
ing to  the  bankrupt  and  to  the  solvent  partners.  He  adopt-  parate  creditors 
ed  the  reasonable  practice  of  marshalling  the  dividends,  and  commission?"1" 
compelling  the  joint  creditor  to  exhaust  the  joint  fund,  be-  but  dlstmct  ,ac- 

J  J  counts  are  kept 

fore  he  exercised  his  legal  right  of  proving  his  debt,  and  of  ll|e  joint  and 
taking  his  dividends  out  of  the  separate  fund.  The  case  ex  tates,  and  the 
parte  Elton  (3  Vesey,  238.)  contains,  at  large,  the  able  dis-  ]£"(  appHed  to 


cussion  and  lucid  principles  of  Lord  Loughborough.      He 

allowed  the  partnership  creditor  to  prove  his  debt  under  the  the  separate  es 

5  tale  to  the  se 

separate  commission,  and  that  his  dividend  should  be  set  parate  credit 
apart,  and  allotted  to  him  out  of  the  separate  fund,  but  not  surplus  of  each 
paid  until  an  account  had  been  previously  taken  of  the  joint  creditors0  r'eC 
fund,  and  it  had  been  ascertained  how  far  his  debt  could  be  m™l"S  on  '"<• 

other. 

satisfied  out  of  it.  He  said,  that  the  joint  creditor  ought  to 
be  admitted  to  prove  his  debt  under  a  separate  commission, 
for  the  purpose  of  assenting  to,  or  dissenting  from,  the  certifi- 
cate, and  for  receiving  such  surplus,  beyond  the  amount  of 
tht  separate  debts,  as  joint  creditors  would  be  entitled  to,  if 
there  were  two  commissions.  The  Court  ought  not  to  allow 
a  joint  creditor,  who  has  two  funds,  to  attach  himself  upon 
DIP  fund,  to  the  prejudice  of  those  who  have  no  other,  and 
to  neglect  the  other  fund.  A  separate  creditor  cannot  take  a- 
dividend  upon  the  joint  estate,  ratable  with  the  joint  credi- 
tors, for  at  law  he  can  only  attach  the  interest  of  his  debtor 
in  that  property.  It  is  a  settled  rule  in  equity,  that  the  joint 
.  <t;ite  was  to  be  first  applied  to  partnership  debts,  and  the 
M  [>;ir;itr  estate  to  the  separate  debts  ;  and  if  the  joint  creditor 
\\  as  admitted,  by  an  order  in  bankruptcy,  to  receive  a  *divi-  [  *  75 
lend  from  the  separate  estate  the  order,  as  he  observed,  would 

71 


75  CASES  IN  CHANCERY. 

1821.  carry  a  chancery  suit  in  the  bosom  of  it.  The  assignees 
>"**~  -"•**-'•  would  be  compelled  to  file  a  bill  on  behalf  of  the  separate 
v.  creditors,  in  order  to  restrain  the  dividend,  and  compel  -- 

contribution  from  the  other  parties,  and  to  make  them  dis- 
cover and  apply  the  partnership  fund,  in  order  to  throw  the 
joint  creditors  upon  it,  and  prevent  the  separate  estate  from 
being  exhausted.  The  plain  rule  of  distribution  is,  that 
each  estate  shall  bear  its  own  debts,  and  the  usual  directions 
in  bankruptcy  are  fo  apply  the  funds  distributively,  the  joint 
estate  to  the  joint  debts,  the  separate  estate  to  the  separate 
debts,  and  the  surplus  of  each  to  come  in  reciprocally  to  the 
creditors  remaining  upon  the  other.  The  lord  chancellor, 
accordingly,  in  that  case,  and  in  pursuance  of  this  reasoning, 
admitted  the  joint  creditor  to  prove,  but  not  to  receive,  a 
dividend.  He  directed  that  to  be  reserved,  until  an  account 
should  be  taken  of  what  the  joint  creditors  might  receive 
from  the  partnership  effects. 

The  same  rule  and  practice  were  followed  in  ex  parte 
AbelL  (4  Vesey,  837.)  The  joint  creditors  were  not  allowed 
to  take  a  dividend  under  the  separate  commission,  until  the 
separate  creditors  were  paid. 

Lord  Eldon  pursued  the  rule  and  practice  of  his  immediate 
predecessor,  Lord  Loughborough,  without  presuming  to  say 
which  was  the  best  rule,  that  or  the  one  of  Lord  Thurlow 
In  the  case  ex  parte  Clay,  (6  Vesey,  813.)  and  in  two  cases 
cited  in  a  note  to  that  case,  Lord  Eldon  admitted  the  joint 
creditor  to  prove,  for  the  purpose  of  keeping  separate 
accounts,  and  assenting  to,  or  dissenting  from,  the  certificate, 
but  not  to  receive  dividends,  in  the  first  instance,  with  the 
separate  creditors.  In  ex  parte  Chandler,  (9  Vesey,  35.)  a 
separate  commission  was  sued  out  on  the  petition  of  a  joint 
creditor,  and  the  first  creditors  were  permitted  to  prove,  for 
the  purpose  of  voting  for  assignees  and  taking  dividends, 
provided  they  would  pay  the  separate  creditors. 

The  doctrine,  afterwards,  laid  down  in  Barker  v.  Goodair. 
(11  Vesey,  78.)  is  quite  decisive  upon  the  question  in  this 
[  *  76  1  *case,  because  it  not  only,  like  every  case  on  the  subject, 
admits  the  equal  right  of  the  assignees  or  tenants  in  common, 
to  the  joint  fund,  but  it  gives  to  the  assignees  higher  equities 
than  belong  to  ordinary  tenants  in  common.  Being  exposed 
to  the  claims  of  the  joint  and  separate  creditors,  they  have 
72 


CASES  IN  CHANCERY.  76 

-in  equity  which  the  solvent  partner  has  not;  that  is,  to  182). 
compel  a  contribution  from  the  joint  fund.  Sir  *S'.  RomiUy,  ^-^x^-^^ 
in  that  case,  observed,  argucndo,  that  the  assignees,  as 
against  the  solvent  partner,  had  a  lien  upon  the  whole  MURRAY 
property,  until  all  the  accounts  were  wound  up,  notwith- 
standing the  tenancy  in  common.  The  lord  chancellor 
said,  that  they  had  equities  beyond  what  mere  tenants  in 
common  had,  and  in  the  absence  of  the  solvent  partner, 
they  could  take  the  joint  property,  and  pay  all  the  joint 
creditors  equally,  and  apply  the  surplus  under  all  the  equities 
subsisting  between  the  partners.  This,  he  said,  was  done 
every  day.  Lord  Kenyan,  in  Smith  v.  Stokes,  (1  East,  369.) 
had  already  stated  another  case,  in  which  the  assignees  of  a 
bankrupt  partner  were  to  take  the  whole  property  and  sell  it, 
and  account  to  the  solvent  partner  for  his  share.  This  was 
where  the  property  was  left  in  the  possession  of  the  bankrupt 
partner  at  the  time  of  his  bankruptcy. 

The  rule  which  Lord  Eldon  declared  to  be  settled  in 
ex  parte  Martin,  (15  Vtsey,  114.)  and  ex  parte  Crew,  (l(j 
Vcsey,  236.  ;  and  see  475,  476.)  goes  strongly  to  show,  that 
assignees  under  a  separate  commission  can  now  distribute  in  England .  the 

...  ,  .       /.       ,     f         p..  .     .  assignees  under 

the  whole  partnership  tund,  lor  alter  a  separate  commission,  a  separate  con*, 
a  joint  commission  cannot  issue ;  nor,  on  the  other  hand,  can  "Vpt^ca^d^trl- 
a  separate  commission  issue  after  a  joint  commission.  Joint  hiu°  lhe whole 

J  partnership 

and  separate  commissions  cannot  stand  together,  as  they  fund ;  for.  after 
were  permitted  to  do  in  the  time  of  Lord  JIardwicke.  Now,  mts«m^a  jow« 
by  arrangement,  one  or  the  other  is  superseded,  as  may  best  canmir^ssue, 
answer  the  ends  of  justice.  If  the  separate  commission  first  '"V"' .  r'fe  re™ 

J  And  where  boui 

issued,  or  by  the  arrangement,  was  permitted  to  stand,  even  are  i.ssu,-<i.  <me 

J          .    .  ...  or  the  other  is 

it  there  was  a  joint  commission,  it  would  seem  necessarily  superseded,  as 
*to  follow,  that  it  must  draw  to  it  the  distribution  of  the  whole  [  *  77  ] 
joint  fund,  after  it  had  been  marshalled  upon  the  principles  ™™T  thTend'j 
prevailing  in  equity.  »f  josuse 

It  is  said,  again,  in  the  case  ex  parte  Taitt,  (16  Vcscy, 
193.)  that  Lord  Lomrhborough  repeatedly  made  the  order 
which  Lord  E!don  has  followed,  that  the  account  of  the 
joint  estate  should  be  taken  under  the  separate  commission, 
and  that  the  assignees  should  keep  distinct  accounts,  and 
distribute  the  joint  estate  among  the  joint  creditors,  and  the 
separate  estate  among  the  separate  creditors.  But  the  diffi- 
culty was,  that  the  account  was  taken  in  the  absence  of  the 
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1821.  other  parties,  and  though  Lord  Eld  on  continue!  to  follow 
v-^^^^v->  the  practice,  established  by  Lord  Loughborough,  yet  he  was 
evidently  not  satisfied  with  it ;  and  I  should  rather  appre- 
MI  KHAV.  hend  he  preferreo  the  rule  ot  Lord  Thurlow,  allowing  the 
joint  creditors  to  come  in  fully  and  take  their  ratable 
dividends,  and  leave  it  to  the  assignees  to  bring  the  solvent 
partner  into  chancery,  and  have  the  account  of  the  joint 
estate  taken  in  his  presence,  and'  contribution  decreed.  He 
observed,  afterwards,  in  Dntton  v.  Morrison,  (17  Vcscy,  191. 
and  see  also  ex  parte  Carlson,  18  Vesey,  439.)  that  he  had 
continued  to  follow  the  practice  of  his  predecessor,  and 
under  a  separate  commission,  where  the  other  partners  were 
solvent,  he  had  directed  an  account  of  the  joint  estate  to  be 
taken,  in  the  absence  even  of  the  other  partners ;  and  upon 
the  application  of  any  one  joint  creditor,  the  order  was,  that 
the  joint  creditors  were  to  be  paid  pari  passu,  out  of  the 
joint  estate,  and  the  residue  to  be  distributed  according  to 
the  respective  interests  of  the  partners.  They  were  likewise 
entitled  to  their  ratable  proportions,  (if  requisite  to  satisfy 
their  debts,)  of  the  surplus  of  the  separate  estate. 

Upon  this  review  of  the  cases,  I  am  not  able  to  perceive 
any  colorable  reason  for  the  pretension  set  up  by  the  plaintiff, 
to  the  exclusive  distribution  of  the  partnership  funds.  There 
would  be  much  more  ground,  upon  the  established  doctrines 
[  *  78  ]  of  equity,  for  an  exclusive  right  of  distribution  *on  the  part 
of  the  assignees,  since  under  their  commission,  the  Court  is 
in  the  practice  of  directing  an  account  of  the  joint  estate  to 
be  taken,  and  a  distribution  of  that  estate  ratably  among 
the  joint  creditors.  The  most  that  can  be  said  is,  that  the 
solvent  partner,  upon  the  dissolution  of  the  partnership  by 
bankruptcy,  being  a  tenant  in  common,  may  retain  and 
distribute  the  funds  in  his  possession,  and  may,  as  was 
held  in  Fox  v.  Hanbury,  (Coivp.  445.)  sell  those  partnership 
effects,  for  a  valuable  consideration  and  without  fraud. 
They  cannot  be  called  out  of  his  possession  by  his  co-tenants, 
the  assignees,  unless  under  the  direction  of  this  Court,  on  a 
bill  filed  by  them  for  contribution,  or,  perhaps,  where  an 
account  of  the  joint  fund  is  directed  to  be  taken  in  bank- 
ruptcy. But  on  the  other  hand,  there  is  no  foundation  in 
law  or  equity,  for  the  solvent  partner  to  call  to  account,  either 
the  partnership  debtors  who  have  bona  fidi  settled  with  the 
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assignees,  or  the  assignees  themselves,  for  the  funds  in  their 

possession.     They  hold  those  funds  by  an  equal  title  in  law, 

with  him,  as  tenants  in  common,  and  by  a  superior  equitable 

title,  as  trustees,  charged  with  the  payment  of  both  the  joint      M-'KKAY 

and  separate  debts. 

I  shall  accordingly  declare,  that  the  plaintiff  has  no  right  Decree, 
or  title  in  law  or  equity,  to  call  the  assignees  to  account  for 
the  partnership  funds,  which  have  been  or  are  now  in  their 
possession  as  such  assignees,  in  order  to  obtain,  by  decree, 
the  possession  of  those  funds  for  distribution  among  the 
creditors  of  Robert  Murray  fy  Co.,  inasmuch  as  those  as- 
signees have  an  equal  right  and  title  in  law,  as  tenants  in 
common  with  the  plaintiff,  and  a  better  right  in  equity  to  the 
possession  of  those  funds  for  the  same  purpose  of  distribution. 
And  further,  that  the  plaintiff  has  no  right  to  annul  or  set 
aside  the  settlements  made  by  the  defendant  John  13.  Murray, 
as  one  of  the  debtors  to  the  house  of  Robert  Murray  8f  Co., 
with  the  said  assignees,  and  by  the  defendants  Oliver  Kane 
and  Ephraim  Bowcn,jun.,o.s  executors  *of  John  Innis  Clark,  [  *79 
deceased,  also,  one  of  the  debtors  to  the  house  of  Robert 
Murray  Of  Co.,  with  the  said  assignees,  in  order  to  obtain 
possession  of  what  was  due  from  those  debtors  respectively, 
for  the  purpose  of  distribution,  inasmuch  as  those  assignees 
had  competent  power  to  make  those  settlements,  and  to 
obtain  possession  of  what  was  due  and  coming  upon  those 
settlements,  for  the  like  purpose  of  distribution.  And  I 
shall  direct  the  original  bill,  and  bill  of  revivor  and  supple- 
ment, to  be  dismissed,  but  without  costs,  considering  the 
special  circumstances  of  the  case,  and  the  importance  of  the 
points  investigated  and  discussed. 

Decree  accordingly. 
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.-,  i  ,  c    ,~, 

(JOUVER>EUR  and  others,  executors  ot  GOUVERNEUR 

•          ,     -r>  11 

against  .LLMENDORF  aid  others. 

[FolJowcd,  8  Edw.  43.] 

Tliis  Court  will  not  afford  relief  against  a  contract,  because  of  fraud 
unless  it  l>e  made  a  distinct  ground  of  allegation,  and  be  put  at  issue 
in  the  pleadings. 

A  vendor,  selling  in  good  faith,  is  not  responsible  for  the  goodness  of 
his  title,  beyond  the  extent  of  the  covenants  in  his  deed. 

THE  defendant  Ehnendorf  gave  a  bond,  on  the  1st 
October,  1802,  to  the  testator,  N.  G.,  in  his  life-time,  for  the 
payment  of  5,000  dollars,  the  one  half  in  two  years,  and  the 
other  half  in  three  years,  to  secure  the  payment  of  wtach,  E. 
executed  a  mortgage  on  certain  lands  in  Ulster  county. 
The  bond  remaining  unpaid,  the  plaintiffs  filed  their  bill  in 
August,  1810,  for  a  foreclosure  of  the  equity  of  redemption, 
and  a  sale  of  the  mortgaged  premises,  to  satisfy  the  debt. 
The  bill  was  taken  pro  confesso  against  Ten  Ei/ck  and  Doll 
*the  two  other  defendants,  who  had  purchased  parts  of  the 
mortgaged  premises,  with  notice  of  the  existence  of  the 
mortgage.  E.  appeared  and  answered  ;  and  in  his  answer 
admitted  the  bond  and  mortgage,  as  stated  in  the  bill,  and 
that  no  part  of  the  principal  or  interest  of  the  debt  had 
been  paid,  except  the  sum  of  300  dollars,  in  1805.  He 
stated,  that  the  debt  arose  from  a  contract  entered  into 
between  him  and  the  testator,  in  May,  1802,  shortly  before 
his  death  ;  when  the  testator  represented  to  him,  that  he  was 
owner  of  about  20,000  acres  of  valuable  land,  in  the  state 
of  Kentucky,  which  had  been  "  located  and  secured  to  him, 
either  by  sure  and  perfect  grants,  or  other  assurances,  from 
the  said  state,  or  by  valid  locations  and  surveys,  which 
entitled  him  to  p'atents  from  the  state,"  which  he  was  fully 
enabled  to  convey  and  warrant  to  the  defendant  E.,  except 
a  fourth  part,  which  was  to  belong  to  one  Humphrey  Marshall, 
in  that  state,  who  had  been  appointed  by  the  testator  as  his 
agent  to  secure  and  perfect  the  title,  reduce  the  lands  into 
possession  under  that  title,  and  pay  the  taxes,  for  a  certain 
period,  in  consideration  thereof.  That  the  testator  proposed 
to  sell  these  lands  to  the  defendant  for  S,00ti  dollars  ;  ob 
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serving,  tl  at  he  should  only  require  the  interest  of  that  sum 
to  be  paid,  and  that  the  principal  might  remain,  until  the 
defendant  could  obtain  the  amount  by  a  re-sale  of  the  lands  : 
tiiat  he  was  induced  to  make  the  sale  on  account  of  the  ill  ELMKSI>OIUP. 
state  of  his  health,  and  the  infancy  of  his  children,  who 
would  be  unable  to  manage  such  a  concern  ;  and  that  the 
defendant  might  calculate  to  make  a  fortune  by  the  purchase. 
That  the  defendant  agreed  to  purchase-  the  lands  on  the 
terms  proposed  by  the  testator ;  but  before  the  contract  was 
executed,  N.  G.  died,  leaving  the  plaintiffs  his  executors, 
with  full  power  to  carry  the  agreement  into  effect.  That 
the  defendant,  afterwards,  applied  to  the  plaintiffs  to  fulfil 
the  contract ;  and  they  alleging  that  they  had  better  offers, 
with  apparent  reluctance,  consented  to  take  3,000  dollars 
*m  cash,  and  a  bond  and  mortgage  for  the  residue  ;  and  the  [  *  81 
defendant  accordingly  paid  to  them  the  sum  of  3,000  dollars, 
and  executed  the  bond  and  mortgage  for  5,000  dollars,  as 
stated  in  the  bill.  That  the  plaintiffs,  thereupon,  executed 
a  deed  to  the  defendant,  of  "  all  those  several  land  office 
treasury  warrants  of  Virginia  therein  after  mentioned/' 
(describing  them,)  "  and  all  the  entries  and  locations  made 
by  virtue  of  the  said  warrants  ;  antl  all  the  lands  and  tene- 
ments situated  in  the  states  of  Virginia  and  Kentucky,  either 
and  each  of  them,  which  may  have  been,  or  may  hereafter 
be  located,  granted,  held,  or  obtained  by  virtue  of  the  said 
warrants,  or  any  or  each  of  them,"  &c. ;  with  covenants  of 
warranty  against  the  heirs  and  assigns  of  Samuel  Beall,  John 
Mai/,  R.  T.  Brands,  and.  /.  fy  N.  Gouverneur ;  subject  only 
to  the  claims  of 'the  said  Jyhn  May  and  Humphrey  Marshall, 
for  making  the  entries,  locations,  and  surveys,  &c.,  to  the 
extent  of  one  fourth  of  the  premises.  That  in  1803.  the 
>lc'<;ndunt  went  to  K.,  and  found  the  titles  to  the  lands  so 
conveyed  very  complex  and  uncertain ;  that  the  legal  estate 
to  ;i  part  of  them  was  vested  in  the  heirs  of  Samuel  Beall ; 
the  said  N.  Gouvcrncur  having  only  an  equitable  title ;  that 
there  were  other  patents  and  locations  which  interfered 
.vitli  tlnxc  <>f  the  defendant,  all,  or  the  greater  part  of  which, 
.verc  in  dispute  with  persons  holding  adversely  to  the  claim 
im'cr  Snmncl  Bcalt,  the  particulars  of  which  wore  stated  in 
tin-  answer.  That  on  his  return  from  7f.,  he  offered  to  the 
plaintiffs  to  rescind  the  contract,  which  they  declined  doing. 
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1821.       The  defendant,  under  these  circumstances,  insisted  that  he 

v—""~  ^~^~"   oug  it  not  to  be  compelled  to  make  any  further  payment  on 

..rvM:.NEi:R   tjie  gai(j  konci  anci  mortgage;  and  hoped  that  the  aid  of  the 

I;..V<:M,UHK    Court  would  not  be  afforded  to  the  plaintiffs  to  enforce  a 

foreclosure  and  sale,  but  that  the  plaintiffs  might  be  ordered 

to  accept  a  reconveyance  of  the  property,  and  to  repay,  with 

interest,  what  the  defendant  had  paid. 

A  replication  having  been  filed,  proofs  were  taken  in  the 
[  *  82  ]         *cause  ;  and  the  material  parts  of  the  evidence  are  sufficiently 
stated  in  the  opinion  delivered  by  the  Court. 

October  31,  1820.  The  cause  came  on  to  be  heard  on 
the  pleadings  and  proofs. 

Hanson  and  B.  Robinson,  for  the  plaintiffs. 
T.  A.  Emmet,  for  the  defendant. 

THE  CHANCELLOR.  After  a  diligent  consideration  of  the 
defence  set  up  in  this  case,  I  am  not  able  to  perceive  any 
sufficient  ground  for  denying  to  the  plaintiffs  the  ordinary 
remedy  upon  their  mortgage. 

The  bond  and  mortgage  charged  in  the  bill,  and  admitted 
in  the  answer,  were  executed  on  the  1st  of  October,  1802. 
They  were  given  to  the  plaintiffs,  as  executors  of  Nicholas 
Gouvcrneur,  deceased,  ta  secure  part  of  the  consideration 
upon  the  sale  of  "  several  land  office  treasury  warrants  of 
Virginia,  and  of  the  estate  and  interest  of  N.  G.,  and  of  the 
executors,  to  all  the  lands  which  had,  or  might  be  located 
and  obtained  by  virtue  of  those  warrants."  The  answer 
states,  that  the  proposal  to  purchase  these  warrants  came 
from  the  testator,  in  Afay,  1802,  and  shortly  before  his  death, 
and  they  were  estimated  to  cover  upwards  of  19,000  acres 
of  land  in  the  state  of  Kentucky.  The  testator  died  before 
the  contract  could  be  consummated,  and  the  negotiation  was 
renewed  with  his  executors,  upon  the  application  of  the 
defendant,  and  it  terminated  in  the  execution  of  a  deed  by 
them,  and  in  receiving  3,000  dollars  in  cash,  and  the  bond 
and  mortgage  mentioned  in  the  bill 

There  is  no  color  for  a  charge  of  misrepresentation  or 
fraud,  on  the  part  of  the  grantors.  I  do  not  understand  that 
any  such  charge  exists  in  the  answer,  or  was  intended  by  it 
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as  a  subs.i'itial  ground  of  defence,  though  such  a  cha  ge  is       1821. 
now  put  forward  by  the  defendant's  counsel,  as  one  of  their 
points.     But  it  is  requisite  that  the  charge  of  fraud  should    ' 


*be  made  a  distinct  around  of  allegation  by  the   party  in 

•      •  .       .  I  *  Q'A  1 

pleading,  otherwise,  it  is  not  to  be   deemed   in   issue,  and 

cannot  affect  the  contract  in  question.  This  was  the  clear 
and  decided  doctrine  of  the  Court  of  Errors,  in  James  v. 
M'Kernon,  (6  Johns.  Rep.  543.)  and  that  case  may  be 
considered  as  perfectly  in  point,  as  to  this  part  of  the  defence. 
If  this  were  not  so,  yet  there  is  nothing  in  the  proofs  to 
support  an  allegation  of  fraud  in  the  testator  when  he  made 
the  proposal  to  sell,  or  in  the  executors  when  they  executed 
the  deed. 

The  testator  dealt  in  good  faith.  The  interest  in  the  land 
warrants  and  in  the  locations  under  them,  came  to  him  from 
Robertas  S.  Brands,  who  was  naturalized  in  Maryland,  as 
early  as  1784  ;  and  in  1799,  an  act  of  the  legislature  of 
Kentucky  was  passed,  to  legalize  the  transmission  of  the  title 
of  Brands  to  J.  and  N.  Gouverncur.  And  when  the  testator 
wrote  to  H.  Marshall,  his  agent,  on  the  10th  of  January, 
1796,  that  he  was  satisfied  that  Brands  had  a  clear  title, 
there  can  be  no  doubt  that  it  was-  a  declaration  made  in 
perfect  sincerity.  Mr.  Marshall  says,  he  had  once  offered 
the  testator  4,000  dollars  for  his  claims,  and  to  run  all  risk  as 
to  title  ;  but  that  he  afterwards  declined  it,  on  the  ground  of  , 
the  alienage  of  Brands,  which  objection,  as  it  has  since 
appeared,  was  without  foundation.  The  testator,  no  doubt, 
knew  that  there  were  embarrassments  as  to  some  of  the 
locations,  and  difficulties  and  obscurity  as  to  parts  o'f  the 
lands  claimed;  and  he  had  employed  Mr.  Marshall  to  inves- 
tigate the  titles.  We  may  be  satisfied,  that  if  the  titles  to  the 
whole  19,000  acres,  had  been  ascertained  and  clearly  estab- 
lished. those  lands  never  would  have  been  offered  for  sale  to 
the  defendants  for  8,000  dollars.  They  were  worth,  at  least, 
from  3  to  4  dollars  an  acre,  in  their  natural  state.  It  was, 
therefore.  a  purchase  by  the  defendant  upon  speculation, 
and  he  took  upon  himself,  at  his  own  peril,  the  chance  of 
irreat  nain.  and  the-  lia/ard  of  some  loss. 

*Nor  is  there  any  color  for  the  imputation  of  fraud  to  the          I"  *  84  1 
executors.     They  knew  no  more  of  the  subject,  or  of  the 
goodness  of  the  titles,  than  the  defendant,  and  the  answ.  r 
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18:21.  admits,  that  the  sale  was  reluctantly  made  by  them,  at  his 
^^-^~*+-/  solicitation.  The  vendor  selling  in  good  faith,  is  not  respon- 
O..I-VI:_RM:L-U  sj{3je  for  tjie  g^n^ss  of  his  title,  beyond  the  extent  of  his 
covenants.  The  case  of  Brcc  v.  Holbcck  (Doug.  65-1.)  is 
u  strong  and  pointed  case  of  this  kind,  and  quite  applicable 
to  the  attempt,  in  this  case,  to  get  rid  of  the  payment  of  the 
consideration.  The  administrator,  with  the  will  annexed,  in 
that  case,  found  a  mortgage  deed  among  the  papers  of  the 
testator,  and  assigned  it,  and  it  turned  out  to  be  a  forgery. 
It  was  held  by  the  K.  B.,  that  the  purchaser  of  the  mortgage 
could  not  recover  back  the  consideration  he  had  paid,  for 
there  was  no  other  covenant  than  that  the  testator  or  the 
administrator  had  not  encumbered  the  estate,  and  it  was 
incumbent  on  the  purchaser  to  have  looked  to  the  title. 
This  decision  was,  afterwards,  sanctioned  by  Lord  Kenyon, 
in  Cripps  v.  Reade,  (6  Term,  606.)  and  the  doctrine  con- 
tained in  it,  by  the  Court  of  C.  B.  in  Johnson  v.  Johnson,  (3 
B.  fy  Pull.  162.)  by  the  Supreme  Court  of  this  state  in 
Frost  v.  Raymond.,  (2  Caines,  188.)  and  by  the  Courts  of 
Equity,  in  the  cases  referred  to  in  Abbott  v.  Allen,  (2  Johns. 
Ch.  Hep.  523.)  There  can  be  no  doubt  that  the  executors 
dealt  with  perfect  candor,  and  made  all  the  disclosures  within 
their  knowledge ;  and  it  was  pertinently  asked  by  one  of  the 
counsel  for  the  plaintiffs,  How  came  the  defendant  in  posses- 
sion of  the  correspondence  between  Marshall  and  the  testator, 
and  the  original  letters  from  the  former  to  the  latter,  if  they 
were  not  delivered  over  to  him  by  the  executors  ? 

But  the  subsequent  acts  and  confirmations  of  the  defendant 
do,  of  themselves,  put  an  end  to  all  objections  on  the  ground 
of  fraud,  or  misrepresentation,  or  a  want  of  consideration 
and  value,  imputed  by  him  to  the  purchase.  Let  us  attend, 
for  one  moment,  to  a  connected  history  of  those  acts. 
*  85  j  *The  negotiation  for  the  purchase  was  entered  into  between 

the  defendant  and  the  testator,  in  May,  1802  ;  and  we  are 
bound  to  presume,  that  all  due  inquiries  were  made,  and  all 
due  disclosures  exhibited.  The  death  of  the  testator  put  an 
end  to  the  negotiation.  It  /vas  renewed  with  his  represent- 
atives, who  were  under  ignorance  equal  to  that  of  the 
defendant,  as  to  the  title  and  value  of  the  subject ;  and  in 
October,  1802,  the  deeds  were  exchanged.  Here  the  de- 
fendant had  an  interval  of  four  or  five  months  to  reflect  smd 
80 


CASES  IN  CHANCERY.  85 

examine,  and  to  make  inquiries,  and  to  investigate  the  state        1321. 
and  condition  of  the  title,  and  the  possession,  condition,  and  ^-^^/-^^ 
value  of  the   lands.     After    receiving  a  deed,  he   went  to  'v. 

Kentucky,  in  the  spring  of  1803,  and  had  conversations  with  ELMENI)OR«r 
Mr.  Marshall,  the  former  agent  of  the  testator,  and  satis- 
factorily discovered  the  state  and  situation  and  amount  of  t'  e 
locations  under  the  warrants,  and  the  incumbrances  upon 
those  locations  by  the  claims  of  John  May  and  Humphrey 
Marshall,  and  the  fact  of  interfering  claims  and  locations, 
iind  of  adverse  possessions.  All  this  appears  from  the 
answer ;  and  Mr.  Marshall  says,  that  the  defendant,  upon 
that  visit,  entered  into  "  a  more  particular  agreement"  with 
him  to  carry  on  the  investigation  in  respect  to  the  titles ; 
and,  by  that  agreement,  the  defendant  was  to  do  what  was 
necessary  to  establish  his,  own  title  to  the  land,  and  the 
witness  was  to  prosecute  and  defend  all  suits,  as  to  adverse 
claimants,  at  his  own  expense,  and  to  pay  the  taxes.  All  this 
was  part  of  the  new  agreement  between  the  defendant  and 
his  agent.  On  the  defendant's  return  to  this  state,  laden 
with  all  this  knowledge,  he  takes  a  new  deed  from  the  plain- 
tiffs, and  cancels  the  former  one.  The  new  deed  is  of  the 
date  of  the  14th  of  May,  1804 ;  and  he,  at  the  same  time, 
executes  to  the  plaintiffs  a  bond  of  indemnity  of  the  same 
date  against  the  claims  of  John  May  and  Humphrey  Marshall, 
in  regard  to  their  agency  in  the  premises.  This  was  one  of 
the  most  solemn  recognitions  that  could  have  been  made  of 
the  original  contract,  with  full  knowledge,  derived  from  the 
most  ^authentic  sources,  of  all  the  circumstances  belonging  [  *  &<i  ] 
to  the  case.  It  would  seem  to  be  impossible  ifter  this,  for 
the  defendant  to  allege,  with  any  plausibility  fraud  or  mis- 
representation on  the  part  of  the  plaintiffs  He  ratified  the 
bargain,  after  due  notice  and  inquiry :  and  afterwards,  in  the 
spring  of  1805,  he  paid  300  dollars  towards  interest.  And 
nearly  three  years  after  the  ratification,  he  writes  a  letter  to 
one  of  the  plaintiffs,  on  the  3d  January,  1807  ;  and  though, 
in  that  letter,  he  says  he  was  "  as  uncertain  in  regard  to  the 
Kentucky  property  as  at  first,"  and  that  his  agent  had  done 
nothing  "to  progress  the  claims  which  he  had  been  so 
unfortunate  as  to  take  from  off  his  shoulders"  (meaning  the 
r\( mtor)  ,  yet,  that  he  "  meant  to  have  paid  before  this, 
and  had  done  his  utmost,  but  had  not  been  able  to  raise  the 
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1821 .        money  ;  that  he  expected  reimbursements  that  w  inter,  out  ol 
'  -^-N/^»-X  which  he  should  pay  him  (the  executor)  as  much  as  possible 
1  He  hopes  he  (the  executor)  will  be  content  with  receiving 
FI  MKNDORF.   interest,  till  he  can  effect  a  sale  of  some  property  ;  and  thinks 
it  will  not  be  much  of  a  favor  for  the  executors  to  wait  fot 
the    principal,  till   he  was   able    to  dispose  of  property  to 
discharge  it." 

Nor  is  there  any  breach  of  the  covenants  contained  in  the 
deed  to  the  defendant.  There  were  no  covenants,  except 
against  R.  S.  Brands  and  his  representatives,  and  the  repre- 
sentatives of  S.  Beall  and  of  Isaac  and  Nicholas  Gouverncur. 
and  the  persons  claiming  under  them ;  and  there  is  no  proof 
of  eviction  or  disturbance  under  any  claim  derived  from 
either  of  those  sources.  Even  if  the  mere  failure  of  title 
was  made  out,  it  would  not  alter  the  case,  or  help  the  de- 
fendant, for  he  took  the  risk  of  the  goodness  of  title  upon 
himself.  He  knew  with  whom  he  dealt,  and  the  nature  of 
the  hazardous,  but  flattering,  speculation  in  which  he  en- 
gaged. He  has  no  remedy,  but  under  the  express  covenants 
in  his  deed  ;  and  these  covenants  have  not  been  broken.  If 
it  was  in  the  power  of  the  defendant,  yet  it  would  seem  to 
be  very  unreasonable  and  inequitable  for  him,  at  this  late 
f  *  87  ]  day,  and  after  a  *lapse  of  18  years,  to  rescind  the  contract, 
and  cast  back  upon  the  plaintiffs  the  bur.then  of  rescuing  a 
title  now  impaired  and  oppressed  by  the  great  lapse  of  time, 
and  the  want  of  due  diligence  or  skill  on  the  part  of  the 
defendant.  There  is  no  good  reason  to  suppose,  but  that 
vigilant  and  well-directed  efforts  in  the  prosecution  of  the 
title  of  the  testator,  under  R.  S.  Brands,  if  they  had  been 
commenced  in  1802,  and  steadily  and  unremittingly  pursued, 
would  have  saved  the  defendant  from  loss,  if  they  did  not 
yield  him  a  considerable  gain.  The  adverse  possessions 
should  not  have  been  suffered  to  spread  and  take  rqot,  arid 
ripen  into  right ;  and  if  the  defendant  had  not  voluntarily 
"  taken  the  burden  from  off  the  shoulders  of  the  plaintiffs," 
how  can  we  now  safely  say.  that  they  might  not  have  realized 
a  more  valuable  consideration  r  There  is  no  case  in  which 
a  party,  with  knowledge  of  all  the  circumstances,  has  been 
permitted  to  hold  to  a  bargain  for  years,  and  then,  at  last,  to 
throw  it  up  as  unprofitable. 

There  has  been  no  decision  to  this  day,  in  the  Kentucky 
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Courts,  upon  the  merits  ot  the  Brands'  title  ;  and  Mr.  Mar-        1821. 
shall  says,  he  does  not  know  that  any  of  the  suits  brought  by  *^-^^~*^ 
him,  on  behalf  of  the  defendant,  are  affected  by  any  of  the       "*'** 
statutes  of  limitation.     The  decision  of  the  Court  of  Appeals    ] 
in  Kentucky,  of  the  10th  April,  1817,  turned  upon  a  matter 
of  evidence  as  to  the    requisite   proof  of  the  will   of  the 
testator.     This   was  an  objection   rather   of  form    thap  of 
substance,  and  was  capable  of  being  cured ;  and  the  defect 
of  proof  in  that  case  was  imputable  to  the  want  of  due 
diligence  and  inquiry  in  the  defendant.     And  how  the  Court 
of  Appeals  in  K.  could  say,  that  the  deed  from  the  plaintiffs 
was   not  executed   by  a  majority  of  the   executors  of  N. 
Gouvcrneur,  when  the  deed  was  executed  by  three  out  of  five 
of  the  executors  named  in  the  will,  I  am  at  a  loss  to  under- 
stand.    There  must  have  been  some  mistake,  either  in  the 
documents  before  them,  or  in  the  documents  before  me,  as 
to  that  matter  of  fact. 

*The  defendant  has  no  right  to  charge  the  plaintiffs  witlt  [  *  88  \ 
the  loss,  if  any,  resulting  from  the  sales  made  by  the  marshal 
of  the  district  of  Kentucky,  for  U.  States  taxes.  The  lands 
were  sold  in  1805,  and  the  deeds  executed  to  the  purchaser 
(who  bought  in  large  tracts,  for  a  nominal  consideration)  in 
1807.  By  the  new  agreement  made  between  the  defendant 
and  H.  Marshall,  in  1803,  when  the  defendant  appeared 
and  assumed  the  control  of  the  lands,  and  of  the  interest 
therein,  as  owner,  Marshall  was  to  pay  all  taxes.  It  was 
incumbent,  then,  upon  the  defendant,  or  his  agent,  to  dis- 
charge those  [7.  S.  taxes,  or  to  redeem  the  lands.  '  The 
plaintiffs  were  not  chargeable  with  any  duty,  or  with  any 
negligence,  upon  that  point.  That  task  was  assumed  by  the 
defendant,  and  conferred  upon  his  agent;  and  the  petty 
incumbrance  of  U.  S.  taxes  was  not  within  .any  of  the 
covenants  in  the  deed  to  the  defendant. 

Upon  the  whole,  whatever  sympathy  may  be  felt  towards 
tli<  defendant,  for  his  losing  bargain,  there  is  no  principle  in 
law  or  equity  to  be  deduced  from  the  case,  that  will  justify 
this  Court,  in  rescinding  the  contract  of  purchase,  or  in  deny- 
inii  to  the  plaintiffs  their  ordinary  remedy  upon  their  mortgage. 

[  shall,  accordingly,  direct,  that  the  usual  decree  for  a 
foreclosure  and  sale  be  entered 

Decree  accordingly. 
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1821. 

*CooK  and  KANE  against  MANCIUS  and  VISSCHER. 

MAXCIVS. 

An  incumbrancer,  pendente  lite,  need  not  be  made  a  jmrty  to  a  suit  for 
the  foreclosure  of  a  inortjrajje  ;  and  lie  is  not  entitled  to  redeem,  un- 
less under  special  circumstances:  as  where  he  became  a  judgment 
creditor  after  the  commencement  of  the  suit,  but  before  the  decree, 
and  the  purchaser  at  the  master's  sale  had  previous  notice  of  the 
judgment,  and  by  a  previous  engagement  with  the  mortgagor,  ob- 
tain.-.! from  him  an  order  for  the  surplus  moneys,  which  was  accepted 
by  the  master. 

The  Court  docs  not  take  notice  of  a  purchaser  of  the  subject  matter, 
pending  the  suit. 

Where  a  trustee,  and  his  cestui  que  trust,  as-  plaintiffs,  file  their  bill,  and, 
pending  the  suit,  the  cestui  que  trust  assigns  his  interest  to  another,  it 
is  no  objection  at  the  hearing,  that  the  latter  was  not  made  a  party 

jan.  19, 1821.  THE  bill,  filed  August  6,  1818,  stated,  that  the  plaintiff 
Cook,  on  the  9th  of  July,  1817,  obtained  a  judgment  in  the 
Supreme  Court,  against  the  defendant  Visscher,  for  1,725 
dollars  and  92  cents,  which  was  in  trust  for  the  plfiintiff, 
Kane.  That  a  Ji.  fa.  was  issued  on  the  judgment,  under 
which,  and  other  executions,  the  sheriff  sold  the  personal 
property  of  V.  for  357  dollars:  and  on  the  24th  of  July, 
1813,  he  sold  at  public  auction,  to  the  plaintiff  C.,  as  the 
highest  bidder,  for  ten  dollars,  all  the  interest  of  V.  in  a 
certain  piece  of  land  in  Water  Vliet,  of  which  V.  was  seised, 
subject  to  a  certain  mortgage,  which  Gerrit  G.  Van  Zandt, 
who  was  seised  of  the  land  before  the  purchase  thereof  by 
V.,  gave  to  Henry  Ostrom,  on  the  22d  of  May,  1810,  to 
secure  the  payment  of  2,785  dollars.  That  proceedings 
having  been  had  in  this  Court  for  a  foreclosure  of  the  mort- 
gage, a  decree  for  the  sale  of  the  premises  was  entered  on 
the  25th  of  May,  1818.  That  the  defendant  V.,  after  the 
judgment,  and  before  the  sale  of  the  premises,  in  order  to 
defraud  the  plaintiff  K.  of  the  benefit  of  the  judgment,  sold 
the  premises,  without  consideration,  to  the  defendant  Mar 

[  *  90  ]  cius,  *and  by  deceitful  representations  to  the  solicitor  and 
counsel  of  the  mortgagee,  procured  the  decree  for  sale  to  bo 
entered  with  directions  that  on  the  sale  the  surplus  moneys, 
if  any  should  remain,  after  satisfying  the  mortgage  debt  and 
costs,  should  be  paid  over  to  the  defendant  V.  That  on 
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the  21st  of  July,  1818,  the  master  sold  the  mortgaged  1821. 
premises  at  auction,  under  the  decree,  to  the  defendant  M., 
for  2,000  dollars.  That  the  balance  of  the  mortgage  debt, 
with  the  costs,  amounted  to  1,080  dollars.  That  M.  had 
notice  of  the  judgment,  and  that  it  was  unsatisfied.  That 
M.  endeavored  to  conceal  from  the  plaintiffs  that  the 
premises  were  to  be  sold  under  the  decree,  at  the  time 
mentioned.  That  on  the  day  of  sale,  C.  offered  to  pay  the 
master  the  amount  due  on  the  mortgage,  with  the  costs, 
which  he  refused  to  take ;  and  immediately  after  the  sale,  C. 
gave  a  written  notice  to  the  master,  that  he  was  the  holder 
of  an  unsatisfied  judgment,  in  trust  for  K.,  and  as  such,  was 
entitled  to  the  surplus  of  the  purchase  money  remaining, 
after  payment  of  the  mortgage  debt  and  costs.  That  the 
plaintiffs,  as  soon  as  it  was  in  their  power,  after  the  sale, 
obtained  an  order  of  this  Court,  requiring  the  master  to  pay 
the  surplus  into  Court ;  but  the  master  reported  that  he  had 
paid  the  money  over  to  V.  That  M.  did  not  pay  the  2,000 
dollars  bid  by  him  at  the  sale,  but  only  the  amount  due  on 
the  mortgage  and  the  costs,  being  1,080  dollars.  That  M. 
acted  as  the  agent  of  V.,  and  for  the  purpose  of  defeating 
the  claim  of  plaintiffs,  purchased  the  land,  under  an  agree- 
ment with  V.,  that  the  residue  of  the  2,000  dollars,  after 
deducting  the  mortgage  debt  and  costs,  should  be  deducted 
from  the  consideration  agreed  to  be  paid  for  the  land,  in  case 
he  should  be  obliged  to  pay  the  residue  to  the  plaintiffs. 
That  V.  has  never  received  from  M.  the  residue  of  the 
purchase  money.  That  the  plaintiffs  have  applied  to  the 
defendants  for  the  residue  of  the  purchase  money,  or  r. 
transfer  of  the  premises,  on  receiving  the  amount  of  the 
mortgage  debt  and  costs,  *which  the  defendants  have  refused.  [  *  01  J 
That  M.,  before  the  sale,  knew  that  V.,  by  fraudulent 
artifices,  had  procured  the  order  of  sale  to  be  so  drawn,  as 
to  the  payment  of  the  surplus  moneys.  Prayer,  that  the 
defendants  may  be  decreed  to  pay  into  Court,  or  to  the 
plaintiffs,  the  surplus  of  the  purchase  money  being  920 
dollars ;  or  that  they  execute  a  deed  to  the  plaintiff  K.,  for 
tin  land,  and  pay  the  costs  and  charges  &c.,  and  for 
general  relief. 

The  answer  of  the  defendants  admitted  the  judgment,  &c., 
.  nt  denied  that  it  was  in  trust  for  K.     It  stated,  that  the 
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1821.  sult  'p  which  the  decree  of  sale  was  made,  was  brought  jy 
v.^^s/--^-'  Ostrom,  as  plaintiff,  against  Van  Zandt  and  his  wife,  L. 
Standford,  and  Visschcry  defendants,'  and  that  the  decree 
MANCIUS.  directed  that  after  paying  the  mortgage  debt  and  costs,  "  the 
residue  of  the  money,  if  any,  should  be  paid  to  the  defendant 
V"  That  C.  attended  the  sale,  and  was  a  bidder.  That 
the  plaintiffs,  before  the  sale,  were  duly  apprized  of  it,  and 
knew  that  they  were  not  parties  to  the  decree,  and  that  the 
surplus  moneys  were  to  be  paid  to  V.  under  it.  The 
defendant  M.  stated,  that  on  the  21st  of  July,  1818,  V.  was 
justly  indebted  to  him  in  the  sum  of  212  dollars  and  15  cents 
and  that  the  principal  inducement  of  M.,  in  attending  the 
sale,  was  to  secure  that  debt,  V.  having  since  become  wholly 
insolvent.  That  in  June,  1818,  M.  applied  to  V.  for  infor- 
mation respecting  the  premises  so  to  be  sold  under  the 
mortgage,  and  it  was  agreed  between  M.  and  V.,  that  M. 
should  take  an  order  from  V.  on  the  master  who  should  sell, 
for  the  surplus  moneys,  if  any,  arising  from  the  sale,  ki  full 
of  his  demand  against  V.  That  the  order  was  accordingly 
drawn  on  the  day  of  sale,  but  before  it  wa^s  made,  and  M., 
in  consideration  of  that  order,  discharged  V.  from  the 
demand  he  had  against  him  ;  and  after  the  sale,  the  master,  on 
the  same  day,  accepted  the  order.  That  the  whole  trans- 
action was  in  good  faith,  and  without  any  intent  to  defraud 
the  plaintiffs.  That  M.  confided  in  the  decree,  and  in  the 
validity  of  any  acts  done,  bona  jide,  under  it.  M.  admitted 
"  *  92  1  that  he  *knew  of  the  judgment  in  favor  of  C.,  but  alleged 
that  he  supposed  the  acts  above  stated  were  fully  protected 
by  the  decree.  That  the  plaintiffs  had  notice  of  the  pro- 
ceedings in  Chancery  to  foreclose,  in  time  to  have  applied  to 
the  Court.  The  defendants  did  not  use  any  contrivance  to 
conceal  from  the  plaintiffs,  that  the  premises  were  to  be  sold 
on  the  21st  of  July,  1818,  or  at  any  other  time.  And  they 
alleged,  that  the  bill  of  foreclosure  was  filed  January  25, 
1813.  and  the  plaintiffs  had  legal  notice  of  it.  They  denied 
that  C.,  at  the  time  of  the  sale,  or  at  any  other  lime,  offered 
to  pay  the  master  the  amount  of  the  mortgage  debts  and 
costs,  or  that  he  refused  it ;  but  they  alleged,  that  the  surplus 
moneys  had  been  legally  and  fairly  disposed  of,  by  the 
master's  acceptance  of  the  order  of  V.,  prior  to  any  written 
notice  to  him  from  C.  They  denied  that  M.  acted  as  the 
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agent  of  V.,  in  the  pu;chase  of  the  premises,  or  with  a  view        13-21. 

to  defeat  the  collection  of  the  judgment,  or  with  any  fraud-  ^*~^<~ •»— 

ulent   purpose,  or   upon   any   agreement,  that  the   surplus 

moneys  were  to  be  deducted  from  the  consideration,  if  M.      M*N«I'S 

should  be  compelled  to  pay  it  to  the  plaintiffs,  or  upon  any 

trust  whatever ;  but  that  the  purchase  was  made  exclusively 

tor  the  benefit  of  M.      They  denied,  that  they,  or  either  of 

them,  procured  the  decree  to  be  drawn  in  the  manner  above 

stated.     M.    admitted,  that  a  few  days  before  the   sale,  he 

understood  from   V.,  that  by  the  decree,  V.  was  entitled  to 

the  surplus  moneys,  if  any,  arising  from  the  sale,  and  M. 

called  at  the  office  of  the  solicitor  of  Ostrom,  and  saw  the 

decree. 

Witnesses  were  examined  on  both  sides,  and  exhibits  made 
in  the  cause.  The  material  facts  not  admitted  in  the  plead- 
ings, are  stated  in  the  opinion  of  the  Court. 

W.  A  Duer,  for  the  plaintiffs. 

J.  V.  N.  Yates,  for  the  defendants. 

*THE  CHANCELLOR.  The  plaintiff  Cook  obtained  a  judg-  j  *  03  J 
ment  at  law  against  the  defendant  Visscher,  on  the  9th  of 
July,  1817.  There  was,  at  that  time,  and  had  been  for  some 
lime  previously,  a  suit  pending  in  this  Court  by  Henry  Ostrom, 
to  foreclose  a  mortgage  given  by  Gerrit  G.  Van  Zandt. 
T;ic  defendant  Visscher,  who  was  a  purchaser  under  Van 
/f'tntJt.  and  owned  the  equity  of  redemption,  was  a  party  to 
the  bill  of  foreclosure.  A  decree  for  the  sale  of  the  mort- 
gaged premises  was  obtained  on  the  25th  of  May,  1818, 
;ni(l  a  sale  made  by  the  master  on  the  21st  of  July,  1818, 
;inil  the  defendant  Manciw  became  the  purchaser  for  2,000 
dollars,  which  was  920  dollars  beyond  the  balance  of  debt, 
interest  and  costs  due,  at  that  time,  to  Ostrom.  The  plain- 
tiffs now  seek  to  recover  that  surplus  from  Mancius,  the 
purchaser,  or  else  to  redeem  the  mortgaged  premises,  or  for 
some  other  general  relief,  under  the  special  circumstances 
disclosed  in  the  case. 

The  plaintiff  was  a  junior  incumbrancer,  and  became  such 
pending  the  mortgage  suit,  but  it  was  long  prior  to  the 
decree,  and  it  would  seem  upon  principles  of  equity,  that  he 
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1S21.        was   entitled    to   have   his  judgment   satisfied    out   of   the 
•^x--v— *^x  residuary  interest  of  the  defendant  J7.,  in  the  land,  after  the 
mortgage  debt  and    *,osts  were  paid.     Hie  had  an  equitabl 
MA.NCIUS.      jjen  upon  that  equity  of  redemption,  or  upon  the  surplus 
moneys  arising  upon  the  sale.     By  the  terms  of  the  decree 
in    Ostroms  suit,  (and  which  terms  were  procured  as  will 
be  hereafter  explained,)  the  residue  of  the  moneys,  if  any, 
were  directed  to  be  paid  over  to  the  defendant  F.,  in  whom 
the  equity  of  redemption  resided ;  and  they  were  paid  over, 
by  his  order,  to  the  defendant  M.,  so  as  entirely  to  exclude 
the  claim  of  the  present  plaintiff.     If  the  plaintiff  had  been 
a  judgment  creditor  at  the  commencement  of  the  suit  to  fore- 
close the  mortgage,  the  mortgagee  would  have  been  bound 
to  have  made  him  a  party,  or  else  the  decree  and  sale  would 
not  have  taken  away  his  right  to  redeem,  even  as  against 
[  *  i)l  ]         Mancius  the  purchaser.     This  principle  *was  discussed  and 
sufficiently  explained  in  the  case  of  Haines  v.    Keach,  (3 
Johns.  Ch.  Rep.  459.)  and  in  the  authorities  there 'referred  to. 
An    incmn-  But  the  present  plaintiff  became  an  incumbrancer  pendente 

hraucer  pendcn-    -,.  .      .          „  ,.  ,        , 

it  life,  need  not  me,  and  therefore,  according  to  the  doctrine  in  the  case  of 
u;Tn!i  Tfc  Th*  Bish°P  of  Winchester  v.  Paine,  (11  Vcscy,  194.),  it  was 
not  entitled  to  no^  necessary  that  he  should  have  been  made  a  party,  and 

redeem,  unless  J  J  ' 

under    special  he  has  no  right  to  redeem.     This  mav,  perhaps,  be  true  as  a 

circumstances  5  .   " 

as   where   the  general  proposition ;    but  the  special  circumstances  of  this 

plaintiffbcrame  ,  .  ,    .        •.  c    .  .          i  TT 

a  judgment  ere-  case  ought  to  take  it  out  ot  the  general  rule.  Here  the 
l-oinmenc'e'ment  plamt'ff  became  a  judgment  creditor  prior  to  the  decree 
of  the  suit  to  ancl  the  purchaser  had  notice  of  his  judgment  and  of  his 

foreclose       the          .  .         J 

mortgage,  ajid  claim  upon  the  surplus  moneys  prior  to  the  sale,  and  there 
m«r  of  Ifbre-  is  reason  to  infer  some  understanding  and  arrangement, 
sa°e"reand  The  between  the  two  defendants,  intentionally  ind  studiously  to 
purchaser  had  divert  the  surplus  moneys  from  the  plaintiff  to  themselves. 

notice     of    the  .  , 

judgment,  and  If  the  facts  will  warrant  this  conclusion,  the  prior  notice  of 

of  the  lien  of  the     ,  .    .      .  .„  .    . 

plaintiff  on  the  the  plaintiff  s  claim  upon  the  surplus  moneys  may  operate 
iys'  upon  the  purchaser  equally  as  if  the  plaintiff's  incumbrance 
existed  prior  to  the  commencement  of  the  suit  upon  the 
mortgage.  Equity  attaches  great  importance  to  notice  of 
another's  claims  or  pretensions,  and  generally  charges  a 
party,  whether  he  be  a  purchaser  or  otherwise,  who  acts 
regardless  of  such  notice,  with  all  the  duties  that  such  claims 
impose.  Though  the  mortgagee  is  not  bound  to  take  notice 
of  incumhrancers  who  became  such,  pendente  lite,  yet  such 
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an  incumbrancer  acquires  a  lien  upon  the  residuary  interest       1821. 
of  the  debtor,  which  this  Court  does  regard,  in  a  variety  of   ^--^"••v-^.-' 
cases ;  and  I  presume  that  upon  due  application  hy  such  a 
creditor,  the  Court  would  not  suffer  the  surplus  moneys,  after      MASCIUS 
the  prior  incumbrance  was  satisfied,  to  pass  into  the  hands 
of  the  debtor.     Here  the  mortgage  suit  had  been  pending 
since  January,  1813,  and  can  it  be  possible  that  all  subse- 
quent incumbrancers,  however  slow  may  be  the  progress  of 
the    mortgage   suit,  are  to  be  utterly   disregarded  ?     If  the 
mortgagor  *can  take  or  appropriate  to  himself  the  surplus         [  *  95  ] 
money,  or  the  cash  value  of  the  equity  of  redemption,  and 
the  purchaser  can  also  buy  with  notice  of  the  subsequent 
incumbrance  and  of  the  claim  of  the  creditor  to  the  surplus, 
and  yet  hold  the  land  discharged  of  any  right  of  redemption, 
the  lien  of  the  subsequent  creditor  is  utterly   defeated,  and 
becomes  of  no  value.     That  right  is  entitled  to  some  efficient 
protection,  and  the  subsequent  judgment  or  mortgage  creditor, 
must  have  a  right,  either  to  come  in  and  be  made  a  party, 
so   as  to  secure  his  claim  upon  the  surplus,  or  if  he   can 
charge  the  purchaser  with  previous  notice  of  his  judgment, 
and  of  his  claim  under  it  upon  the  equity  of  redemption,  he 
must  be  entitled  to  redeem  equalty  as  if   he  had  been  an 
incumbrancer  at  the  commencement  of  the  suit.  , 

Before  we  look  more  particularly  into  the  facts  in  this^ 
case,  there  are  one  or  two  preliminary  points  to  be  dis- 
posed of. 

It  has  been  made  a  question,  whether  the  plaintiff  Cook      Whether    s 

.  .  ,  naked     ir.Miv, 

was  a  competent  witness  in  the  cause,  inasmuch  as  he  may  who  is  plaintiff, 
be  responsible  for  costs,  though  a  naked  trustee.     But  as  his  wlmeM.lhoAJrli 
testimony  does  not  appear  to  be  essential  to  the  detennina-  liahlc  r°ri-osls' 
Mon  of  the  case,  I  have  assumed,  for  the  purpose  of  this  dis- 
m-sion,  that  the  objection  to  the  competency  of  his  testimony 
\v;is  well  founded,  and  have  not  regarded  it. 

Another  objection  is  made  to  the  want  of  parties.  The 
plaintiff  C.,  the  legal  owner  of  the  judgment,  avers,  that  he 
hoi-Is  it  only  as  trustee  for  James  Kane,  who  is  a  party  to 
the  bill.  We  have,  then,  the  trustee  and  cestuy  qu°.  trust 
parties  to  the  bill.  But  it  was  vaguely  intimated  in  the 
.•!i>'.ver,  put  in  upwards  of  a  year  after  the  bill  was  filed, 
that  Oliver  Kane  had  some  interest  in  the  judgment,  and  it 
w;is  proved  by  one  of  the  witnesses,  Thomas  Bridget,  that 
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1821.       t'ie  plaintiff  K.  informed  him  that  his  interest  in  the  judg- 
ment had  been  assigned  to  O.  K.     When  this  information 
was  given,  or  the  assignment  made,  does  not  appear.     He 
*was  examined  as  a  witness,  in  June,  1820,  and  he  says,  that 
O.  K.  informed  him  of  the  same  fact,  "  some   time  ago." 
The  bill  was  filed  in  1818,  and  we  may  as  well  intend  that 
\\hereatrus-  ^"s  ass'gnnu3nt  was  niade  after,  as  before  the  filing  of  the 
tec  and  his  ces-  bill ;  and  if  the  defendants  meant  to  rely  upon  so  formal  and 

tint     que     trust  i-i  .... 

arc  plaintiffs,  technical  an  objection,  it  was  incumbent  upon  them  to  have 
Mi'iVitlc  '"fJ«y  shown  clearly  the  existence  of  the  fact  at  the  commencement 
si'-ns  'hbf'inter-  °^ tne  smt>  ^  cliange  °f  interest  from  the  cestuy  que  trust 
<>i  to  another,  to  another,  pendente  lite,  can  hardly  be  admitted  as  sufficient 

it  is   no  ohjec-  *  J 

tionatthehear-  to  support  the  objection,  at  the  hearing,  of  a  want  of  parties, 
asfi'gnee  is*  not  when  we  have  before  us  the  party  in  whom  the  legal  title  re- 
Tn'edourt does  S1(lesj  and  tne  ccstwj  que  trust  existing  at  the  filing  of  the  bill. 
not  take  notice  The  Court  is  not  bound  to  take  notice  of  any  interest  acquir- 

of  the  purcha.se  • 

of  the  subject  ed  by  purchase  in  the  subject  matter  of  a  suit  pending  the 

matter,  penden- 
te lit?.  SUlt. 

The  facts  connected  with  the  sale,  form  the  equity  of  this 
case.  Mr.  Henry,  the  solicitor  for  Ostrom,  the  plaintiff  in 
the  mortgage  suit,  says  that  he  drew  the  decree  of  sale, 
and  inserted  therein  the  usual  clause,  "  that  the  residue  (if 
any)  of  the  moneys  be  brought  into  Court,  to  abide  the 
order  of  the  Court,"  and  that  those  words  were,  afterwards, 
obliterated  from  the  draft,  and  the  words  "  paid  to  the 
defendant  Visschcr"  substituted,  at  the  instance  and  upon  the 
application  of  the  defendant  V.  That  alteration  has  probably 
produced  the  present  suit.  The  solicitor  acted  without  the 
knowledge  of  any  judgment  creditor  existing  entitled  to  the 
surplus,  and  without  any  suspicion  of  the  design  of  the  de- 
fendant V.,  who  knew  of  the  judgment,  and  who  concealed 
that  knowledge  from  the  solicitor.  Mr.  Henry  says  he  be- 
lieved that  V.  would  be  entitled  to  the  surplus  moneys.  The 
concealment  from  the  solicitor,  when  he  was  requested  to  alter 
the  decree,  of  the  fact  of  there  being  an  unsatisfied  judgment 
creditor,  whose  lien  attached  upon  the  equity  of  redemption, 
is  the  circumstance  of  which  I  complain.  It  may  be  laid 
down  as  a  clear  rule  of  ethics,  that  it  is  wrong  to  procure  an 
[  *  97  ]  act  to  be  done,  which  would  *not  have  been  done,  if  a  mate- 
rial and  pertinent  fact  known  to  one  party,  and  not  to  the 
other,  had  been  disclosed. 
90 


CASES  IN  CHANCERY.  97 


The  decree  was  entered  in  May,  1818,  as  of  course,  and 
ihere  is  no  evidence  that  the  judgment  creditor  had  any 
knowledge  of  the  pendency  of  the  suit  upon  the  mortgage, 
until  within  a  few  days  of  the  sale.  In  June,  1818,  an  MAMCHS. 
arrangement  was  made  between  the  defendant  F.,  the  owner 
of  the  equity  of  redemption,  and  the  defendant  M.,  the  sub- 
sequent purchaser  at  the  master's  sale,  to  secure  those  sur- 
plus moneys  for  their  joint  benefit.  It  would  appear  from 
the  answer,  that  the  defendant  V.  was  indebted  to  the  de- 
fendant M.  on  simple  contract  to  the  amount  of  21 52  dol- 
ars  and  1 5  cents ;  and  the  latter  applied  to  the  former  for 
information  respecting  the  mortgage  suit,  and  the  land  to  be 
sold  under  the  mortgage,  and  understood  from  him  that  by 
the  decree,  the  defendant  V.  would  be  entitled  to  the  surplus 
moneys  ;  and  for  his  greater  satisfaction,  the  defendant  M. 
called  at  the  solicitor's  office  to  look  at  the  decree.  The 
subsequent  agreement  between  the  two  defendants,  made  on 
the  20th  of  June,  1818,  was,  that  the  defendant  M.  should 
accept  of  an  order  from  the  defendant  V.  upon  the  master, 
for  the  surplus  moneys,  whatever  they  might  be,  in  full  of  the 
above  simple  contract  demand.  On  the  day  of  sale,  the 
defendant  M.  attended  as  a  bidder,  and  on  that  day,  but 
previous  to  the  sale,  the  order  was  drawn.  He  says,  that 
his  motive  in  attending  the  sale,  was  to  purchase,  in  order 
to  secure  his  demand,  according  to  the  above  arrangement. 
The  d  f  ndant  M.  accordingly  discovered  an  anxiety  to  have 
the  sale  go  on,  and  urged  it  on,  though  the  plaintiff's  counsel 
was  present  and  pressing  a  postponement.  The  latter  offer- 
ed his  check,  or  that  of  another  person,  for  the  mortgage  debt 
and  costs,  to  the  agent  who  attended  on  behalf  of  the  solici- 
tor for  Ontrom,  the  mortgagee.  The  plaintiff  C.  offered, 
moreover,  to  procure  the  money,  if  the  check  was  objection- 
able, but  he  was  referred  to  another  immediate  agent  of  Os- 
trom,  who  was  present,  and  does  not  recollect  *that  any  [  *  98 
such  offer  was  made  to  him.  The  sale  was  made,  and  the 
'•onveyance  to  M.,  the  purchaser,  executed,  and  the  whole 
transaction  consummated  with  a  rapidity  that  is  rather 
alarming.  Immediately  upon  the  sale,  the  order  of  the 
defendant  Fr.,  in  favor  of  the  defendant  M.,  was  accepted 
by  the  master  as  equivalent  to  a  payment  of  the  surplus 
•noneys,  and  the  defendant  1\L  on  the  same  day  discharged 
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the  defendant  F.  from  his  demand,  and  retained  to  himseli 
the  surplus  value  of  the  bid,  after  satisfying  his  simple  coa- 
tract  debt :  the  residue  of  that  surplus  so  retained,  as  a  gra- 
tujtv  from  tjie  defendant  F,  amounted  to  704  dollars  and 
85  cents.  The  answer  says,  that  the  surplus  moneys  were 
legally  and  fairly  disposed  of  by  the  acceptance  of  the 
order. 

The  plaintiff  C.,  who  had  made  unavailing  efforts  to  stay 
the  sale,  or  to  discharge  the  mortgage  debt,  and  preserve  the 
hen  of  his  judgment,  took  other  steps  to  prevent  the  surplus 
moneys  from  passing  under  the  control  of  the  defendant  V. 
Here,  also,  his  vigilance  failed  him.  The  attorney  for  the 
plaintiff  C.,  and  in  his  name,  gave  written  notice  to  the  mas- 
ter immediately  upon  the  sale,  that  he  was  the  holder  of  an 
unsatisfied  judgment  as  trustee  of  the  plaintiff  K.,  and  that 
he  was  entitled  to  the  surplus  moneys  on  the  sale  of  that 
day.  It  seems  extremely  probable  from  circumstances,  that 
this  notice  came  immediately  to  the  knowledge  of  M.,  the 
purchaser.  He  had  a  conversation  with  the  attorney  of  the 
plaintiff  C.  prior  to  the  sale  relative  to  the  plaintiff's  judg- 
ment ;  and  just  before  the  sale,  the  defendant  M.  had  a  con- 
versation with  the  plaintiff  C.,  relative  to  the  amount  neces- 
sa'ry  to  be  bid,  in  order  to  make  the  requisite  surplus  to 
satisfy  the  judgment.  The  purchaser  M.  was  thus  duly  ap 
prized,  when  he  purchased,  not  only  of  the  existence  of  the 
judgment,  but  of  the  actual  and  avowed  claim  of  the  plain- 
tiff C.  to  the  surplus.  The  master,  as  well  as  the  purchaser, 
[  *  99  ]  *disregarded  this  notice  ;  but  I  do  not  mean  to  implicate  him 
in  any  censure,  for  he  followed  the  words  of  the  decree,  as 
they  had  been  inserted,  at  the  instance  of  the  defendant  F, 
directing  the  surplus  to  be  paid  to  the  defendant  V.  He 
accepted  the  order  of  that  defendant,  as  a  payment  to  him 
of  the  surplus  moneys,  amounting  to  920  dollars,  and  on  tho 
succeeding  day  he  made  his  report  of  the  sale,  and  of  the 
disposition  of  the  purchase  money.  It  was  not  until  the 
third  day  that  the  plaintiff  C.  was  able  to  apply  to  this 
Court,  and  obtain  an  order  upon  the  master,  to  bring  the 
surplus  moneys  into  Court.  That  order,  unfortunately  for 
the  pla'mtiff,  was  obtained  a  day  too  late. 

The  defendant  M..  by  this  arrangement  with  the  defendant 
V.,  and  by  his  purchase  with  knowledge  of  all  the  equity 
92 


CASES  IN  CHANCERY.  99 

«f  the  plaintiffs'  case,  and  with  explicit  and  monitory  notice,        1821. 
not  only  obtains  payment  of  his  simple  contract  debt,  out  of    ^^^^^^-^ 
land  bound  by  a  judgment,  and  in  preference  to  that  judg-        Cly°K 
inent,  but  he  makes  an  absolute  profit  of  704  dollars  and  85      MAMCIUS 
cents;  nor  is  this  all.     On  the  loth  of  August,  1818,  (being 
only  twenty-five  days  after  the  sale,  but  subsequent  to  the 
commencement  of  this  suit,)  he  contracts  to  sell  the  land 
for    4,000  dollars,  and  a  deed  was   afterwards  executed  in 
pursuance  of  that  contract,  and  the  consideration  secured. 

It  appears  to  me.  that  the  plaintiff's  lien  upon  the  equity 
of  redemption  ought  not  to  be  defeated  by  the  transactions 
which  took  place,  and  that  he  has  pressing  claims  upon  the 
Court  for  its  assistance.  There  can  be  but  one  question  in 
the  case,  and  that  is,  as  to  the  most  suitable  and  effectual 
relief  to  be  afforded  to  the  plaintiff.  The  prayer  is  for 
general,  as  well  as  for  particular  relief;  and  any  relief  may 
be  granted  suitable  to  the  case,  and  consistent  with  the  alle- 
gations and  proofs.  I  consider  that  the  plaintiff  is  entitled 
to  redeem,  as  against  such  a  purchaser,  acting  with  such 
previous  arrangement  with  the  owner  of  the  equity  of 
redemption,  *and  under  such  notice,  equally  as  if  his  judg-  [  *  JOO  J 
ment  had  existed  prior  to  the  suit  upon  the  mortgage.  To  Apeisonwho 
limit  the  remedy  to  the  amount  of  the  surplus,  in  the  hands  jjLJeS*'^ 

of  the  purchaser,  would  be  depriving  the  iudg  nsnt  creditor  eaiust  a  Inort- 

.  .  .  .       .         gaSnr>  pcndrag 

of  his  lien  upon  the  equity  of  redemption,  and  substituting  the  suit  by  the 

for  it  inferior  personal  security.  And,  in  the  next  place,  the  foreclosure,  and 
surplus  moneys  may  fall  short  of  the  amount  of  the  judgment,  croe'wB^Jlowi 
though  the  real  value  of  the  equity  of  redemption  might  go  all^J^'",^! 
far  beyond  that  amount.  Upon  the  principle  which  I  applv  fi'iis(ir  »'  ii»« 

........  ,  *     master's      s:il,-. 

to  trie  case,  and  which  is,  that  the  judgment  creditor,  under  acting  wiiii  n<>- 
fhc   special  circumstances,  has  a  right  to  redeem,  nbtwith-  o'fiiic  judgment 
standing  the  sale,  he  is  entitled  to  his  lien  unimpaired,  and  nJJdJJJ"''!*  "•'r'1 
is  not  to  be  turned  over  to  any  personal  security  whatsoever  ;  ttjl1"ll(^"('<'s  ^ 
nor  is  he,  in  this  case,  to  take  the  sale  by  the  master,  as  a 
test  of  the  value  of  his  security.     He  is  entitled  to  redeem 
the  prior  incumbrance,  by  refunding  the  amount  of  it  to  the 
defendant  M.,  together  with  the  costs  of  that  suit,  and  by 
Laving  the    land   disposed    of  to  satisfy    both    the    incu    - 


I  shall,  accordingly,  decree  a  reference,  to  ascertain    the 
amount  due  to  the  plaintiffs,  am1  that  the  defendants  pay 
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1821.  tne  amount  thereof,  together  witn  the  costs   of  this  suit 

v— ^^-++~'  within  thirty  days  after  notice  of  this  decree ;  or  in  default 

^RKPiKKTo  thereof,  and  upon  the  plaintiff's  bringing  into  Court,  for  the 

v  use  of  the  defendant  M.,  the  1,080  dollars,  (the  amount  of 

Mll.I.KH.  ... 

the  mortgage  debt  and  costs.)  together  with  interest  thereon, 
from  the  26th  day  of  July,  1818,  (the  time  of  the  purchase.) 
and  upon  bringing  into  Court,  to  be  cancelled,  the  sheriff's 
deed  upon  the  sale  of  the  mortgaged  premises  to  the  plaintiff' 
C.,  on  the  24th  of  July,  1818,  that  then,  and  in  such  case, 
the  premises  be  sold  by  a  master,  on  the  usual  notice,  to 
satisfy  the  mortgage  debt  and  costs  and  interest,  and  the 
amount  to  be  reported  due  to  the  plaintiffs  upon  the  judg- 
ment, and  the  10  dollars  paid  on  the  purchase  under  the 
sheriff's  sale,  and  the  costs  of  this  suit. 

Decree  accordingly. 


*  101  ]      *The  PRESIDENT,  DIRECTORS,  and  COMPANY  of  the 
NEWBURGH  and  COCHECTON  TURNPIKE  ROAD, 
against 

G 

MILLER  and  others. 

[Followed,  4  Edw.  273.  Overruled,  9  X.  Y.  444.  Reconciled,  3  Sandf.  Ch.  060.] 
Where  one  has  a  grant  of  a  ferry,  bridge,  or  road,  Avith  the  exclusive 
right  of  taking  toll,  the  erection  of  another  ferry,  bridge,  or  road,  so 
near  it  as  to  create  a  competition  injurious  to  such  franchise,  is,  in 
respect  to  such  franchise,  a  nuisance :  and  this  Court  will  grant  a 
perpetual  injunction  to  secure  the  enjoyment  of  the  statute  franchise, 
and  prevent  the  use  of  the  rival  establishment. 

The  word  "  may,"  in  a  statute,  means  must  or  shall,  in  those  cases  only 
where  the  public  are  interested,  and  the  public  or  third  persons  have 
a  claim,  dejure,  to  have  the  power  exercised. 

January  26.  THE  bill,  which  was  filed  September  2d,  1818,  stated,  that 
by  an  act  of  the  legislature,  passed  the  20th  of  March,  1801, 
entitled,  "  An  act  to  establish  a  turnpike  corporation,  for 
improving  and  making  a  road  from  the  village  of  New- 
burgh,  on  the  Hudson  river,  to  Cochecton,  on  the  Delaware 
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river ;"  the  plaintiffs  were  incorporated,  and  were  authorized  1821. 
to  enter  on  any  land  where  they  should  deem  it  proper  to 
construct  a  road,  and  to  lay  out  and  survey  such  tracts  or 
routes  as  should  be  deemed  most  practicable  for  making  a 
good  and  sufficient  road ;  and  that  as  soon  as  they  should 
have  completed  the  bridge  over  the  Walllfill,  where  the  said 
road  should  pass  the  same,  it  should  be  lawful  for  the  plain- 
tiffs to  erect  a  gate  and  turnpike  upon  and  across  said  bridge, 
and  to  demand  and  receive,  &c.  one  half  of  the  toll  as 
granted  in  the  said  act,  for  every  ten  miles,  &c.  ;  provided 
the  inhabitant^,  who  reside  within  five  miles  of  the  bridge  on 
either  side,  shall  be  allowed  to  compound  with  the  plaintitls, 
by  the  year,  for  passing  and  using  the  said  bridge.  That 
the  plaintiffs  entered  upon  the  lands  required,  and  surveyed 
and  laid  out  the  route  of  the  road,  and  had  it  viewed  and 
inspected  ;  *erected  toll-gates  thereon,  according  to  the  said  [  *  102  ] 
act,  and  the  act  amending  the  same,  passed  February  28, 
1806.  That  the  plaintiffs,  in  1808  and  1809,  erected  and 
completed  a  good  and  sufficient  bridge  across  the  Walllcill, 
and  erected  a  gate  and  turnpike  upon  and  across  the  same, 
and  collected  toll,  &c.  That  the  said  bridge  was  built,  and 
is  maintained  at  great  expense  and  hazard  ;  that  the  WaUltill, 
at  the  bridge,  is  a  deep  and  broad  stream  ;  a  map  of  which 
bridge,  &c.  was  annexed  to  the  bill.  The  bill  further  statedj 
that  Francis  Fowler  and  Johannis  Miller,  in  conjunction 
with  others,  with  intent  to  injure  the  plaintiffs,  and  deprive 
them  of  the  enjoyment  of  the  bridge,  and  the  emoluments 
thereof,  and  to  avoid  the  gate  thereon,  did,  in  1818,  erect 
another  bridge  over  the  said  river,  distant  only  eighty  rods, 
by  the  road,  from  the  bridge  of  the  plaintiffs.  That  F.  F. 
procured  from  the  trustees  of  the  Reformed  German  church 
in  Montgomery  town,  in  the  county  of  Orange,  (defendants) 
an  instrument  under  their  corporate  and  private  seals,  con- 
veying to  him,  F.  F.,  a  strip  of  land,  three  rods  wide,  from 
the  bridge  erected  by  F.  F.,  to  the  turnpike  road  of  the 
plaintiffs.  That  the  said  church  and  the  defendants,  trustees 
of  the  church,  with  intent  to  injure  the  plaintiffs  in  the 
enjoyment  of  their  bridge,  did,  on  the  2d  of  February,  1818, 
by  their  corporate  and  individual  seals,  grant  to  F.  F.  in 
foe,  such  strip  of  land,  being,  part  of  the  real  estate  of  the 
said  church,  to  be  use  I  as  a  public  highway,  and  for  no 
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[  *  103  ] 


other  purpose.  That  the  said  grant  is  void,  being  made  tc 
F.  F.  absolutely  ;  the  lands  not  appearing  to  be  leased  or 
unproved  f°r  tne  use  °f  tne  church,  or  conveyed  for  any 
pious  use.  That  the  conveyance  purports  to  have  been 
made  for  the  consideration  of  thirty  dollars  ;  but  no  consid- 
eration was  ever  paid  or  required.  That  the  defendants,  in 
order  to  injure  the  plaintiffs,  procured  the  said  strip  of  land 
and  bridge  to  be  laid  out  by  the  commissioners  of  highways, 
as  a  public  highway;  and  the  order  of  the  commissioners 
was  recorded  on  the  23d  of  May,  1818.  That  the  act  of  the 
Commissioners  of  highways  being  appealed  from,  three  of 
the  judges  of  the  Court  of  Common  Pleas  of  the  county  of 
Orange,  on  the  5th  of  August,  1818,  declared  the  act  of  the 
commissioners  useless,  and  annulled  the  same  ;  and  their 
order  of  reversal  was  recorded  the  6th  of  August,  1818,  of 
which  appeal  and  reversal  the  defendants  had  due  notice. 
That  on  the  6th  of  August,  1818,  the  plaintiffs  closed  up 
the  said  road  by  a  fence  within  the  bounds  of  their  turnpike. 
That  on  the  22d  of  August,  1818,  the  defendants  removed 
the  fence,  by  which  means  the  travelling  has  been  diverted 
to  that  road,  to  the  loss  of  the  plaintiffs  of  500  dollars. 
That  the  said  by-road  and  bridge  are  unnecessary  and 
useless,  as  the  turnpike  furnishes  a  better  way,  and  the  by- 
road is  only  about  two  chains  nearer  than  the  other,  from 
the  point  where  it  leaves  the  turnpike  to  the  point  where  it 
strikes  it  again.  That  the  compact  part  of  the  village  of 
Montgomery  is  designated  on  the  map  annexed  to  the  bill, 
and  the  land  lying  between  that  part  and  the  new  bridge, 
lies  partly  in  common  and  partly  improved,  but  has  no  cross 
streets  or  roads,  nor  are  there  any  houses  or  inhabitants  to 
be  accommodated  by  the  new  bridge.  That  the  defendants, 
since  the  order  of  the  judges  of  the  Court  of  C.  P.  annulling 
the  by-road  as  a  public  highway,  have  refused  to  shut  up 
and  discontinue  such  by-road  and  bridge,  and  have  procured 
money  to  be  raised  by  a  vote  of  the  townxrf  M.  for  keeping 
open  the  road  and  defraying  the  expenses  of  the  defendants, 
in  resisting  the  rights  of  the  plaintiffs.  The  plaintiffs  prayed 
that  the  conveyance  to  F.  F.,  or  any  other,  relative  to  the 
road  and  bridge,  may  be  produced,  and  that  the  defendants 
may  be  restrained  by  injunction  from  supporting  the  by-roac 
and  bridge,  or  diverting  the  travelling  from  the  bridge  of  the 
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plaintiffs,  and  that  the  said  by-road  and  bridge  may  be  shut       1821. 
up  and  discontinued  ;  and  for  general  relief,  &c. 

The  defendants,  in  their  answer,  stated,  that  Montgomery 
*was  a  flourishing  village,  containing  600  souls,  and  was 
incorporated  the  17th  of  February,  1810.  That  the  inhab- 
itants  wished  the  plaintiffs  to  continue  their  road  on  to  where 
Fowler's  bridge  is,  and  that  it  should  cost  them  no  additional 
expense ;  that  it  would  have  been  14  chains  shorter  than  the 
other  road.  That  for  fifty  years,  a  free  bridge  had  been 
erected  and  kept  up  by  the  town  of  7V/.,  across  the  Wallkill, 
near  where  the  New-York  and  Albany  state  road  now  crosses 
the  river.  That  in  1809,  the  plaintiffs,  with  a  view  to 
intercept  the  travel  on  the  state  road,  erected  their  bridge 
close  to  the  old  bridge.  That  in  1814,  Benjamin  Sears 
applied  to  the  trustees  of  the  German  church,  for  a  right  of 
way  over  their  ground,  from  the  place  where  Fowler's  bridge 
is,  to  the  turnpike,  with  intention  to  erect  the  bridge.  That 
the  church  and  the  congregation  agreed  to  make  the  grant 
of  such  right  of  way,  as  much  more  convenient  for  the 
church  and  the  public ;  but  S.  died  before  the  grant  was 
made,  or  the  bridge  built.  That  /.  Fowler  renewed  the 
application,  and  the  grant  was  made  to  him  on  the  2d  of 
February,  1818,  for  the  consideration  of  thirty  dollars.  That 
Fowler  afterwards  erected  the  bridge.  The  trustees  denied 
that  the  grant  was  made  with  a  view  to  injure  the  plaintiffs, 
or  to  divert  the  travelling  from  their  road  and  bridge,  or  to 
evade  the  toll ;  but  that  the  grant  was  made  to  benefit  the 
land  of  the  church,  and  for  the  accommodation  of  persons 
attending  public  worship  in  their  church  That  on  the  16th 
of  Mai/,  1818,  the  road  was  duly  declared  a  public  highway 
bv  the  commissioners,  and  recorded :  but  the  order  bein<* 

*  '  O 

appealed  from,  was  annulled,  as  charged  in  the  bill.  That 
the  road  was  beneficial  to  the  village,  and  to  the  church 
land  ;  and  if  shut  up,  the  value  of  the  lots  in  Harmony 
sfrrit  would  be  diminished  one  half.  They  admitted,  that 
tlu-  plaintiffs  put  up  the  fence,  on  the  6th  of  August,  1818; 
but  they  denied  that  they  removed  it,  or  aided  in  its  removal. 
They  admitted,  that  when  Fowler's  bridge  was  opened, 
*there  was  some  travelling  over  it,  by  which  the  plaintiffs  [*  105} 
lost  some  toll;  but  they  averred  that  F.,  and  the  persons 
interested  in  the  adjacent  lands,  had  a  right  to  keep  open 
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the  road,  as  a  private  way,  and  that  it  is  necessary  to  th« 
convenience  and  extension  of  the  village.  That  it  is  a 
shorter  way  by  at  least  10  chains  and  an  half,  and  much 
better  for  travelling.  They  admitted,  that  the  inhabitants 
of  M.,  at  a  regular  town  meeting,  by  a  large  majority,  voted 
200  dollars  to  be  employed  in  defending  their  common  rights, 
and  that  a  committee  of  the  inhabitants  attended  before  the 
judges  on  the  appeal,  and  offered  evidence  of  the  greater 
benefit  of  the  road  by  Fowler's  bridge  to  the  village.  That 
the  inhabitants  would  have  removed  the  proceedings  in  that 
suit,  into  the  Supreme  Court,  had  they  not  been  prevented 
by  the  injunction  issued  by  this  Court.  That  on  the  17th 
of  March,  1815,  an  act  was  passed,  on  the  application  of 
the  plaintiffs,  authorizing  them  to  remove  the  toll-gate  from 
their  bridge,  and  to  receive  from  the  first  toll-gate  west  of 
the  bridge,  the  same  rate  of  toll  as  for  twelve  and  a  half 
miles ;  and  the  additional  toll  for  passing  their  bridge  is  laid 
on  the  next  gate,  which  is  all  the  compensation  they  ought 
to  receive ;  and  they  ought,  pursuant  to  the  act,  to  remove 
their  gate  from  the  bridge.  That  the  defendants  supposed 
that  it  was  the  intention  of  the  plaintiffs  to  remove  the  gate 
from  the  bridge,  and  they,  therefore,  contributed  money  to 
build  Fowler's  bridge,  and  make  the  new  road ;  but  tile- 
plaintiffs  are  suffering  the  bridge  to  go  to  decay,  and  it  will 
soon  fall,  unless  repaired.  That  the  Wallkill,  at  the  bridge, 
is  a  sluggish  stream,  about  three  feet  deep,  with  a  gravelly 
bottom,  and  never  rises  above  six  feet.  The  defendants 
prayed  that  the  injunction  might  be  dissolved. 

Many  witnesses  were  examined  upon  both  sides  ;  but  it  is 
not  necessary  to  detail  their  evidence. 

Bctts,  for  the  plaintiffs. 
Slosson,  for  the  defendants. 

*THE  CHANCELLOR.  This  is  a  suit  to  enjoin  the  defend- 
ants from  disturbing  the  plaintiffs  in  the  enjoyment  of  their 
toll-gate  on  the  bridge  over  the  Wallkill,  at  the  village  of 
Montgomery,  and  to  shut  up  the  private  road  and  bridge 
designated  on  one  of  the  maps  in  the  cause,  by  the  letters 
R.  O.  J.  L.  M.  N.  K. 
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The  following  are  the  most  material  facts  in  the  case:  1821. 
The  plaintiffs  were  incorporated  by  an  act  of  the  legislature,  ^*~*^-**~> 
passed  the  20th  of  March,  1801,  (sess.  24.  ch.  36.)  for  the  TURNPIKE  Gu 
purpose  of  making  "a  good  and  sufficient  road,  to  run  in  WILIER. 
the  nearest,  most  convenient,  and  direct  route,  as  far  as 
circumstances  would  admit,  from  the  village  of  Newburgh,  on 
Hudson's  river,  to  Cochecton,  on  the  Delaware  river."  The 
corporation  so  created  was  authorized  to  "  enter  into  and 
upon  any  land  where  they  should  deem  it  proper  to  construct 
the  said  road,  and  to  lay  out  and  survey  such  tracts  or  routes 
as  should  be  deemed  most  practicable,  for  making  a  good 
and  sufficient  road  between  the  places  aforesaid."  But  they 
were  not  authorized  "  to  make  the  said  road  through  any 
garden,  without  the  consent  of  the  owner,  if  such  garden 
shall  have  been  cultivated  as  such  at  least  ten  years  before 
such  road  shall  be  laid  out."  And  as  soon  as  the  plaintiffs 
should  have  "  completed  the  bridge  over  the  Wallkill,  where 
the  said  road  should  pass  the  same,  it  should  be  lawful  for 
the  corporation  to  erect  a  gate  and  turnpike  upon  and  across 
said  bridge,  and  to  ask,  demand  and  receive,  of  and  from 
all  and  every  person  and  persons  who  should  pass  over  and 
use  the  said  bridge,  one  half  of  the  tolls  and  duties,"  &-c. 
Provided,  those  inhabitants  who  resided  within  five  miles  of 
the  said  bridge,  on  either  side,  should  .be  allowed  to  com- 
pound with  the  president  and  directors,  by  the  year,  for 
passing  and  using  said  bridge."  And  there  was  a  further 
proviso,  "  that  nothing  in  the  act  should  be  construed  to 
entitle  the  corporation  to  demand  toll  of  or  from  any  person 
passing  to  or  from  public  worship,  on  Sunday,"  &c.  And 
it  was  further  provided,  "  that  if  any  person  or  persons 
should,  *with  his  or  their  team  or  teams,  carriage,  or  horse,  [  *  107  J 
turn  out  of  said  road,  to  pass  any  or  either  of  the  gates,  on 
ground  adjacent  thereto,  and  again  enter  on  said  road,  having 
passed  the  said  gate  or  gates  to  avoid  the  payment  of  the 
toll  due  by  the  act,  such  person  or  persons  should  forfeit  and 
pay  a  fine  not  exceeding  5  dollars,"  &c. 

In  pursuance  of  the  provisions  of  this  act,  a  turnpike 
road  was  duly  laid  out,  inspected,  and  passed,  and  gates 
erected  in  1804 ;  and  in  passing  through  the  village  of 
Montgomery,  the  road  crossed  the  iV< tllkill,  or,  at  least,  on 
one  side  touched  the  JVallkill,  at  or  very  near  the  spot  where 
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1821.  the  old  bridge  stood,  and  where  the  road  had  crossed  it  for 
-^'-'v-^-'  nearly  half  a  century  before.  The  turnpike  road,  so  laid  out 
and  crossing  the  JVallkill,  is  designated  on  the  map  above 
referred  to  by  the  letters  D.  A.  B.  E.  F.  The  road  so  laid 
out,  appears  to  have  been  judiciously  located,  under  the 
existing  circumstances  of  the  case,  in  1804,  and  probably  to 
the  satisfaction  and  the  best  accommodation  of  the  public  at 
that  time.  There  were  difficulties  and  obstructions  not 
easily  to  have  been  surmounted,  in  carrying  the  road  directlj 
on  from  the  place  on  the  map  designated  by  R.  or  D.} 
westerly,  to  the  JVallkill;  and  the  shortening  the  distance  a 
few  rods  was  of  no  consequence  to  the  public. 

A  supplementary  act  was  passed  in  favor  of  the  plaintiffs, 
on  the  28th  of  February,  1806,  (sess.  29.  ch.  29.)  and 
before  any  new  bridge  had  been  erected  by  the  plaintiffs  over 
the  JVallkill.  By  this  act,  the  plaintiffs  were  authorized, 
when  a  good  and  sufficient  bridge  across  the  Neversink 
river  should  have  been  completed,  to  place  upon  and  across 
such. bridge  a  gate  and  turnpike,  and  to  ask  and  demand 
one  half  of  the  toll  and  duties  allowed  to  be  demanded  "  for 
passing  a  gate  to  be  erected  on  the  bridge  to  be  built  over 
the  JVallkill."  The  plaintiffs,  in  consideration  of  the  toll 
to  be  taken  on  the  Neversink  bridge,  were  entitled  to  demand 
of  any  person  "  passing  the  gate  to  be  erected  on  the  bridge 
over  the  JVallkill  river,  when  the  same  is  built,  only  one  half 
*the  toll  and  duties  allowed  to  be  demanded  by  the  former 
act." 

It  is  to  be  observed,  that  this  act  was  passed  about  two 
years  after  the  road  had  been  laid  out  nearly  as  it  now  leads 
over  the  JVallkill,  and  we  are  to  presume  that  location  was 
well  known  to  the  legislature,  it  being  a  matter  of  public 
notoriety  ;  and  this  act  was  an  implied  recognition  of  that 
road,  for  the  purpose  of  the  bridge. 

The  bridge  was  made  and  finished,  and  a  toll-gate  es- 
tablished upon  it,  in  1809,  and  from  that  time  to  the  com- 
mencement of  this  suit,  the  plaintiffs  have  been  in  the 
exercise  of  the  right  to  the  bridge,  and  the  toll-gate  erected 
on  it. 

In  1810,  the  inhabitants  of  the  village  of  AT.  were  incor- 
porated for  local  purposes;  and  in  1812,  the  tustees  of  the 
village  laid  out,  into  streets  and  squares,  the  ground  N.  W. 
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>f  the  inhabited  part  of  the  village,  and  between  it  and  the 
WaUlritt. 

On  the  17th  of  March,  1815,  (sess.  38.  ch.  79.)  another 
ict  was  passed  in  relation  to  the  plaintiffs,  in  which  it  was  . 

Mu.r.KK. 

made  "  lawful  for  the  president,  directors,  and  company  to 
remove  the  toll-gate  from  off  the  bridge  at  the  village  of 
Montgomery,  and  to  ask,  demand,  and  receive,  at,  and  from 
all  persons  passing  the  first  gate  west  thereof,  the  same  rate 
of  toll,  as  for  twelve  and  an  half  miles  of  the  said  road."  A 
similar  provision  was  made  in  respect  to  the  gate  on  the 
Neversink  bridge. 

The  plaintiffs  have  not  as  yet  availed  themselves  of  this 
power  to  remove  their  toll-gate  on  the  Wallltill  bridge,  and 
to  increase  their  rate  of  toll  at  another  gate ;  but  in  respect 
to  that  bridge,  they  have  continued  to  exercise  the  rights 
and  privileges  conferred  by  the  former  statutes. 

About  the  time  of  the  passage  of  this  last  act,  Benjamin 
Sears  was  the  principal  owner  of  the  grounds  so  laid  out  by 
the  trustees,  to  the  N.  W.  of  the  village,  and  he  had  it 
in  contemplation  to  open  a  road  and  erect  a  free  bridge 
over  the  Wallldll,  at  the  place  where  the  road  and  bridge, 
^designated  in  the  case  as  Folder's  bridge,  have  been  since  [  *  109  ] 
made.  There  can  be  no  doubt  that  the  object  of  Mr.  Sears 
was  to  increase  the  value,  and  to  make  better  sales  of  the 
lots  and  grounds  so  lying  to  the  N.  W.  of  the  village. 
After  his  death,  his  intentions,  which  had  been  partly 
executed  by  him,  were  carried  into  full  effect  by  Francis 
Fowler,  with  the  countenance  and  assistance  of  the  defend- 
ants and  others ;  and  about  three  or  four  years  ago,  the 
bridge  complained  of  was  built.  Fowler  obtained  a  grant 
from  the  defendants,  who  are  trustees  of  the  German  church, 
on  the  2d  of  February,  1818,  for  a  strip  of  land  three  rods 
wide,  from  the  bridge  built  by  him,  westerly,  to  the  turnpike 
road  of  the  plaintiffs,  and  the  grant  was  made  expressly  for 
the  purpose  of  a  public  road.  The  words  of  the  grant 
were,  "  to  use  and  occupy  the  same  as  a  public  highway, 
and  not  otherwise."  In  May,  1818,  the  new  road,  so  laid 
out,  was  declared  by  the  commissioners  of  the  highways  of 
the  town  of  Montgomery,  upon  due  application  by  twelve 
freeholders,  to  be  a  public  highway.  But  on  appeal  to  three 
ddges  of  the  Court  of  Common  Pleas,  according  to  the 
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1821.       provisions  of  the  highway  act,  the  premises  were  inspected 
and    the  allegations  and  proofs    of  the  parties   in    interest 
.  neard,  and  the  road  declared  to  be  unnecessary  and  inexpe- 
dient, and  the  order  of  the  commissioners  was  annulled. 

Ml  LI  Kit. 

Upon  these  facts,  connected  with  a  number  of  circum- 
stances in  proof,  (but  which  do  not  materially  affect  the 
question  of  right  or  of  remedy,  )  the  subject  for  consideration 
and  decision  is,  whether  the  plaintiffs  are  not  unlawfull) 
disturbed  in  the  enjoyment  of  their  toll-bridge,  and  whether 
it  be  not  a  case  calling  for  the  interposition  of  this  Court. 

I  shall  lay  out  of  view,  as  altogether  inapplicable  to  the 
question  of  right,  how  far  the  new  road  and  bridge  have  an 
influence  upon  the  value  of  property  within  their  vicinity, 
and  how  far  the  extension  of  the  village  in  that  direction 
may  be  accelerated  or  retarded  by  the  continuance  or 
removal  of  the  new  bridge.  If  the  road  of  the  plaintiffs  was 
*  1 10  ]  *laid  out  across  the  Wallldll,  at  the  place  where  their  bridge 
now  stands,  within  the  intent  and  meaning  of  the  acts  by 
which  they  were  authorized  to  establish  a  road  and  toll-bridge, 
then  the  plaintiffs  are  in  the  enjoyment  of  a  franchise  or 
statute  privilege,  of  which  they  cannot  be  devested  by  such 
considerations.  Nor  can  the  state  or  condition  of  either 
bridge  be  a  matter  of  any  moment  in  the  decision  ol  this 
case,  unless,  indeed,  the  bridge  of  the  plaintiffs  was  so  far 
out  of  repair  as  not  to  afford  a  passage  with  ordinary 
convenience  and  safety.  The  evidence,  however,  does  not 
warrant  any  such  conclusion,  and  the  statute  of  the  10th  of 
April.  1813,  (sess.  36.  ch.  91.)  affords  a  prompt  and  effec- 
tual remedy,  if  the  case  existed.  It  is  enacted  by  the  statute 
last  referred  to,  that  the  commissioners  for  inspecting  turnpike 
roads,  whenever  complaint  is  made  to  them  that  any 
turnpike  road  is  out  of  repair,  (and  the  bridge  in  question  is 
to  be  taken  as  part  of  that  road,)  shall  examine  the  road, 
find  if  they  discover  the  road  not  to  be  in  good  repair,  "  or 
shall  find  any  of  the  gates  placed  in  situations  contrary  to 
law,"  they  shall  give  notice  to  the  company  of  such  defect 
or  default,  and  if  they  do  not  immediately  repair  the  defect, 
remove  the  gate,  or  throw  open  the  gate,  as  the  case  may 
require,  they  are  subjected  to  prosecution  and  penalty.  It 
must  be  admitted,  upon  the  view  of  tnis  case,  that  the 
plaintiffs  are  in  possession  of  a  franchise  granted  by  statute 
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and  that  the  title  to  it  has  not  been  duly  questioned;  and 
ihe  only  inquiry  is,  whether  the  new  road  and  bridge  be  not 
a  disturbance  of  it,  by  hindering  or  disquieting  the  plaintiffs 
in  the  regular  and  lawful  enjoyment  of  their  toll.  ^  v- 

The  bridge  of  the  plaintiffs  is  part  of  their  road,  and  the 
gate  upon  that  bridge  is  entitled  t<^  equal  protection  with 
any  gate  upon  their  road.  Considering  the  proximity  of 
the  new  bridge,  and  the  facility  that  every  traveller  has,  by 
means  of  that  bridge  and  the  road  connected  with  it,  to 
*shun  the  plaintiff's  gate,  which  he  would  otherwise  be  [*llll 
obliged  to  pass,  I  cannot  doubt,  for  a  moment,  that  the  new 
bridge  is  a  direct  and  immediate  disturbance  of  the  plaintiffs 
in  the  enjoyment  of  their  privilege.  The  quo  aniino  is  not 
an  essential  inquiry  in  the  case.  Whatever  may  have  been 
the  intention  of  the  defendants,  the  new  road  and  bridge 
do  directly  and  materially  impair  the  use  and  value  of  the 
plaintiff's  franchise.  It  is  a  case,  therefore,  proper  for  the 
special  interference  of  this  Court,  to  relieve  the  plaintiffs 
from  a  great  evil,  or  the  necessity  of  incessant  litigation 
with  travellers.  They  bring  themselves  within  the  case  of 
the  Croton  Turnpike  Company  v.  Ryder,  (1  Johns.  Ch.  Rep. 
611.)  and  are  entitled,  within  the  "doctrine  of  that  case,  to 
be  quieted  in  the  enjoyment  of  their  right. 

There  is  some  little  difference  between  the  parties,  as  to 
distances,  in  respect  to  the  two  roads  ;  but  the  difference  is  so 
inconsiderable,  as  to  become  perfectly  immaterial.  Whether 
the  road  be  not  shortened  at  all,  or  from  two  to  fourteen 
chains,  in  a  distance  of  about  three  fourths  of  a  mile,  cannot 
alter  the  rights  of  the  parties.  The  distance  may  be 
lessened  a  few  rods  by  the  new  road,  but  the  proximity  of 
the  new  road,  and  the  proximity  of  the  two  bridges,  is  so 
rbse  and  striking,  as  to  render  the  same  va  most  palpable 
and  immediate  annoyance  and  interruption  to  the  enjoyment 
of  the  plaintiffs'  toll-bridge.  The  new  road,  by  its  termini. 
ami  its  vicinity,  creates  a  competition  most  injurious  to  the 
*l:itnte  franchise,  and  becomes,  what  is  deemed  ...  m,,,  ... 
respect  to  such  a  franchise,  a  nuisance.  It  was  observed,  in 
the  case  of  Ogden  v.  Gibbon,,  (4  John*.  Ch.  Rep.  150.  160.) 

?\nd  shown  to  be  a  principle  of  the  common  law,  that  if  one  °,r   rt>a<1-,  *"* 
/  '  tin-      exHnu'Vfl 

had  a  ferry  by  prescription,  and  another  erected  a  ferry  so  ria-iu  of  takm« 
near  it,  as  to  draw  away  its  custom,  it  was  a  nuisance,  for  6tm 
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1821.  which  the  injured  party  had  his  remedy  by  action.  The 
same  law  and  remedy  were  applied  to  the  case  of  a  fair  or 
market,  in  which  an  individual  had  a  freehold  interest,  if 
*another  fair  or  market  was  erected  or  used  within  its  vicinity. 

* 

^ie  same  doctrine  applies  to  any  exclusive  privilege  created 
bridge,  by  statute :  all  such  privileges  come  within  the  equity  and 
i;.  ™iUioScreaie  reason  °f  tne  principle  ;  no  rival  road,  brklge-,  ferry,  or  other 
;i  ( ..Mipcution,  establishment  of  a  similar  kind,  and  for  like  purposes,  can 

injurious  to  the 

iri.n.inse,  it  is  iu  be  tolerated  so  near  to  the  other  as  materially  to  affect  or 

ii-.pcct  to  such        ,  _  _ 

franchise,  a  mil-  take  away  its  custom.  It  operates  as  a  fraud  upon  the  grant, 
Court 'wiii'grant  an(^  Soes  to  defeat  it.  The  consideration  by  which  indi- 
iuifcetiontUu!  se-  v^ua's  are  invited  to  expend  money  upon  great,  and 
cure  the  enjoy-  expensive,  and  hazardous  public  works,  as  roads  and  bridges, 

inent     of    such         r 

statute      fran-  and  to  become  bound  to  keep  them  in  constant  and  good 

v&Atbi^me'of  repair,  is  the  grant  of  a  right  to  an  exclusive  toll.    This  right. 

li'hinent!  eslab  tnus  purchased  for  a  valuable  consideration,  cannot  be  taken 
away  by  direct  or  indirect  means,  devised  for  the  purpose. 
both  of  which  are  equally  unlawful. 

But  it  has  been  contended,  that  the  plaintiffs  were  bound 
by  the  act  of  1815,  to  remove  their  gate  from  the  Wallkill 
bridge.  The  words  of  the  act  are,  "  that  it  shall  and  may 
be  lawful"  for  the  president,  directors,  and  company,  to 
remove  the  toll-gate,  &.C.,  and  to  demand  an  increased  rate 
of  toll  at  the  first  gate  west  thereof.  These  words  were 
applied  to  the  trustees  of  a  private  company,  and  the  better 
construction  is,  that  it  was  intended  as  a  matter  of  accom- 
modation to  the  plaintiffs,  to  allow  them  to  remove  one 
gate,  and  increase  their  rate  of  toll  at  another.  The  increase 
of  the  toll  was  intended  as  a  compensation  for  the  removal 
of  the  gate ;  but  the  statute  seems  to  have  intended  to  leave 
it  to  their  discretion,  whether  or  not  they  would  avail 
themselves  of  the  permission.  A  peremptory  and  imper- 
ative interference  of  that  kind,  with  a  vested  private  right,  is 
not  to  be  inferred,  when  it  is  not  expressly  declared.  Until 
the  plaintiffs  have  accepted  of  the  modification  proposed, 
either  by  voluntarily  removing  the  gate  from  the  bridge,  or 
by  demanding  the  increased  toll  at  the  next  gate,  all  their 
former  rights  are  to  be  deemed  unimpaired,  and  as  continuing 

1*113]       in   *full  force.     Lord    Hardwicke  observed,  in    Stamper   v. 
The    words  Miller,  (3   Atk.   212.)    that  the  words  shall  or  may,  when 

•>  »orprivate  applied  to  private  trusts,  leave  an  election  to  the  trustees, 
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which  is  not  the  case  when  the  words  are  used  in  acts  of        1821. 
parliament.     And    in   respect  to  statutes,  the  rule  of  con- 
struction seems  to  be,  that  the  word  may  means  must  or  shall 

onlv  in  cases  where  the  public  interest  and  rights  are  con-        ,  v- 

1  .  MIL:  ER. 

cerned,  and  where  the  public  or  third  persons  have  a  claim, 

de  jure,  that  the  power  should  be  exercised.     Thus  it  was  optional     with 

held  in  Alderman  BackwcWs  case,  (1   Fern.   152.)  that  the  the  lrusu<es' 

chancellor  was  bound  to  grant  a  commission  of  bankruptcy,  ..  The  „  .wor<J 

•'  7    "  may,"    in     a 

on  due  application  and  proof,  though  the  words  of  the  statute  statute,  means 

._,.  ..  .  .       must    or    shall 

were  that  he  may  grant.  Ihe  creditors  had  an  interest  in  only  in  cnsos 
the  application  of  the  power.  So,  in  the  case  of  the  King  v.  HC  ""interesiMis 
Barlow,  as  it  is  reported  in  Salkdd,  (for  in  Carthew  the  SST^JabKc  '""or 
distinction  is  not  noticed,)  the  K.  B.  construed  the  words  thi^i  persons 

.  '  ,.  have    a    claim, 

shall  and.  may  as  being  mandatory  "where  the  statute  directs  dejure,  that  the 
the  doing  of  a  thing  for  the  sake  of  justice,  or  the  public  bTexercisecL  * 
good."  In  that  case,  (2  Salk.  609.  Garth.  293.)  the  church- 
wardens were  indicted  for  not  making  a  rate  or  assessment, 
under  the  statute  of  14  Car.  II.  ch.  12.  sec.  18.,  for 
the  reimbursement  of  some  constables.  The  statute  said, 
they  "  shall  have  power  and  authority  to  make  a  rate,"  and 
the  statute  was  construed  to  be  peremptory,  and  the  con-? 
stables  had  an  interest  in  the  exercise  of  the  power.  The 
Court  observed  in  that  case,  that  the  stat.  of  23  H.  VI.  said, 
that  the  sheriff  may  take  bail,  which  was  construed  he  shall. 
A  similar  decision  was  made  in  the  case  of  the  King  v. 
Inhabitants  of  Derby,  (Skinner.  370.)  where  it  was  said, 
that  may,  in  the  case  of  a  public  officer,  was  tantamount  to 
shall.  The  illustration,  in  one  of  those  cases,  taken  from 
the  statute  of  23  H.  VI.  was  rather  unfortunate,  for  the 
words  of  that  statute  were  imperative.  The  sheriff  "  shall 
let  out  of  prison,  &c.  upon  reasonable  sureties,"  &c.  But 
the  principle  to  be  deduced  from  the  cases  is,  that  whenever 
an  act  to  be  done  under  a  statute,  *is  to  be  done  by  a  public  [  *  \\>\  j 
officer,  and  concerns  the  public  interest,  or  the  rights  of 
tiird  persons,  which  require  the  performance  of  the  act,  then 
it  becomes  a  duty  in  the  officer  to  do  it.  But  that  doctrine 
has  no  necessary  application  to  a  case  like  the  present,  where 
the  power  is  conferred  on  trustees,  upon  their  own  appli- 
cation, as  it  is  to  be  presumed,  and  who  are  not  public 
officers,  and  where  neither  the  public  nor  third  persons  have 
any  rights,  directly  or  immediately,  concerned  in  the  ens  . 
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1821.       This  is  more  like  the  case  mentioned  by  Lord 

of  a  power  conferred  upon  trustees,  for  purposes  of  H 
P"vale  or  personal  nature ;  and  at  any  rate,  until  the  plain- 
tiffs  either  voluntarily  relinquish  their  gate  upon  the  bridge, 
or  are  duly  convicted  by  the  judgment  of  a  Court  of  law,  01 
usurping  or  unlawfully  holding  that  particular  privilege  or 
franchise,  (and  such  a  jurisdiction  does  not  belong  to  this 
Court,)  I  shall  deem  myself  bound  to  regard  them  as  in  the 
lawful  exercise  of  a  right. 

The  decision  of  the  judges  of  the  Court  of  Common  Pleas 
is  very  material,  (not  indeed  in  respect  to  the  rights  of  the 
plaintiffs,  which  it  was  not  in  the  power  of  the  commissioners 
of  highways  to  affect  or  impair,)  but  in  respect  to  the  justice 
and  equity  of  the  case  The  judges,  upon  appeal,  had  a 
view  of  the  ground,  and  heard  the  allegations  and  proofs  of 
the  parties,  and  they  adjudged  that  the  new  road  and  bridge 
were  unnecessary  and  inexpedient.  This  decision  is  evidence 
of  the  unreasonableness  of  the  disturbance,  of  which  the 
plaintiffs  complain.  They  are  now  contending  against  a 
private  road,  which  not  only  greatly  annoys  them  in  the 
quiet  enjoyment  of  their  privilege,  conferred  for  beneficial 
purposes,  and  purchased  for  a  valuable  consideration,  but 
which  has  been  judicially  declared  to  be  unnecessary  and 
inexpedient. 

The   plaintiffs   are,  accordingly,  entitled    to    a    perpetual 

injunction  against  the  use  of  the  road  and  bridge,  opened 

by  the  aid  of  the  defendants.     The  trustees  of  the  German 

church  are  entitled  to  the  land  which  was  granted  by  them 

[*  115]       *to  Fowler;  for  the  condition  of  the  grant  has  failed,  ana 

the   title  reverts  back  to  them,  and  they  ought  to  reclaim 

that  land  from  the  unwarrantable  use  to  which  it  has  been 

applied. 

question   as       With  respect  to  the  damages  claimed  by  the  plaintiffs,  for 

thc  loss  of  to11'  and  with  resPect  to  tne  question  of  costs, 
the  act  of  1815  is  entitled  to  consideration,  as  having  an 
influence  upon  those  questions.  I  can  easily  suppose  that 
the  defendants  acted  under  a  misapprehension  of  right. 
when  they  lent  assistance  to  Fowler,  in  the  erection  of  the 
bridge,  and  made  a  grant  to  him  of  the  road  west  of  the 
Wallkill;  and  I  think  that  the  act  of  1815  raised  a  fai? 
presumption,  that  the  plaintiffs  intended  to  avail  themselves 
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speedily  of  the  permission  thereby  granted.  If  it  had  not 
been  their  intention,  it  is  difficult  to  perceive  a  motive  for 
passing  the  act,  for  I  have  no  doubt  it  was  passed  upon 
their  suggestion.  The  plaintiffs,  since  that  time,  have  not 
paid  very  vigilant  attention  to  their  bridge,  and  this  must 
have  strengthened  the  presumption.  Nor  does  it  appear 
that  the  plaintiffs  made  any  objection  to  Fowler's  bridge, 
while  it  was  building,  or  gave  any  notice  of  their  intention 
to  oppose  the  use  of  it.  Under  all  these  circumstances,  I 
am  not  inclined  to  make  the  defendants  responsible  for  the 
loss  of  toll  occasioned  by  the  use  of  Fowler's  bridge. 
They  have  disclaimed  all  concern  in  the  act  of  opening  the 
road,  after  it  had  been  closed  by  the  plaintiffs.  The  damages 
must  be  very  uncertain,  and  every  thing  that  was  said  on 
that  subject  by  the  witnesses  was  mere  guess  and  conjecture. 
I  do  not  think  the  plaintiffs  have  laid  a  strong  foundation  for 
the  assistance  of  this  Court,  in  respect  to  damages,  or  shown 
any  reasonable  data,  by  which  they  might  be  accurately  and 
safely  assessed.  The  defendants  have,  likewise,  shown  too 
ir.uch  color  of  excuse,  for  the  assistance  they  afforded  to 
Fowler,  and  the  plaintiffs  have  been  too  inattentive  spectators 
of  the  formation  of  the  bridge  and  road,  during  the  long 
time  that  the  business  *was  going  on,  to  justify  me  in 
punishing  the  defendants  with  the  costs  of  this  suit. 

The  following  decree  was  entered  :  "  It  is  declared  that 
thi-  plaintiffs  are  in  the  lawful  possession  of  the  gate  and 
turnpike,  erected  upon  the  bridge  over  the  Wallkill,  and  in 
the  pleadings  mentioned,  and  are  entitled  to  the  exclusive 
enjoyment  of  the  toll  for  passing  the  said  bridge,  given  to 
them  by  the  acts  in  the  pleadings  referred  to,  of  the  20th  of 
March,  1801,  and  of  the  28th  of  February,  1806;  and  that 
the  permission  given  to  the  plaintiffs  by  the  act  of  the  17th 
<>f  .\farch,  1815,  also  in  the  pleadings  mentioned,  to  remove 
th«  toll-gate  from  the  said  bridge,  was  not  intended  to  be 
compulsory  upon  them  to  remove  the  said  toll-gate,  nor  to 
impair  their  previous  right  to  ask.  demand,  and  receive  toll 
at  the  said  bridge,  until  they  should,  by  their  own  voluntary 
act  and  consent,  have  removed  the  said  toll-gate.  And  it  is 
further  declared,  that  the  erection  of  the  bridge  denominated, 
in  the  pleading*  ;md  proofs,  Fowler's  bridge,  and  the  opening 
of  the  road  therefrom,  west  of  the  IVallkill,  and  leading  to 

107 


MILLER 


1  16  ] 


I  JO  CASES  IN  CHANCERY. 

j^xjl.       the  turnpike  road  of  the  plaintiffs,  enables  persons  travelling 
•-—  <*-^^+~s  upon  the  road  of  the  plaintiffs  to  avoid  the  toll-gate,  and  to 

NK\\  RtJR'iU  .  ...  .  ,.  i 

re-enter  upon  the  road  within  a  shorter  distance  than  a  mile 


ii.Y.KR.  from  the  place  at  which  they  had  quitted  it,  and  consequently 
the  said  bridge,  denominated  jPow/er's  bridge,  and  the  road 
leading  therefrom  as  aforesaid,  are  an  unjustifiable  and 
unlawful  interruption  and  disturbance  of  the  plaintiffs,  in 
the  enjoyment  of  their  statute  right  and  privilege  to  demand 
and  receive  toll  as  aforesaid.  And  it  is  further  declared, 
that  the  defendants,  by  having  afforded  aid  towards  building 
Fowler^a  bridge,  and  such  of  them  as  were  trustees  of  the 

o     * 

Reformed  German  church,  by  having  granted  und  for  the 
sole  purpose  of  the  said  road,  have  been  and  are  still  con- 
tributing to  the  said  injury  to  the  plaintiffs.  It  is  thereupon 
ordered,  &c.,  that  the  defendants,  and  all  persons  by,  from, 
or  under  them,  be  enjoined,  so  long  as  the  plaintiffs  shall 
I  17  ]  continue  the  toll-gate  *on  their  bridge  as  aforesaid,  from 
using,  or  suffering,  or  permitting  to  be  used,  as  a  road  for 
public  use  or  travel,  Power's  bridge  aforesaid  or  the  road 
therefrom,  west  of  the  Wallkill,  and  leading  to  and  from 
the  said  turnpike  road  over  land  belonging  to  the  trustees  of 
the  Reformed  German  church,  and  which  land  hath  reverted 
to  them  upon  failure  of  the  condition  upon  which  the  same 
was  granted  by  them  to  Fronds  Fowler.  And  it  is  further 
ordered,  &c.,  that  the  said  road  last  mentioned  be  forthwith, 
upon  service  of  a  copy  of  this  decree  upon  the  said  trustees, 
by  them  closed  up  so  far  as  to  hinder  persons  travelling  upon 
the  turnpike  road  of  the  plaintiffs,  from  using  the  same  and 
Fowler's  bridge  connected  therewith,  to  the  avoidance  of 
the  toll-gate  aforesaid,  on  the  bridge  of  the  plaintiffs.  But 
inasmuch  as  it  does  not  appear  that  the  defendants  acted 
with  any  fraudulent  or  malicious  intent  to  injure  the  plaintiffs, 
in  the  lawful  enjoyment  of  their  rights,  but  rather  from  a 
misapprehension  of  their  own  rights  in  that  respect:  And 
inasmuch  as  the  act  of  the  17th  of  March,  1815,  afforded  a 
reasonable  presumption,  that  the  plaintiffs  intended,  in  due 
season,  to  avail  themselves  of  the  permission  thereby  granted 
to  them,  (for  otherwise  that  permission  was  granted  without 
any  notice,)  and  as  tne  plaintiffs  do  not  appear  to  have  made 
any  objection  or  opposition  to  the  new  bridge  and  road, 
during  the  period  the  same  were  making,  it  is  thereupon 
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further  declared,  that  the  plaintiffs  have  not  shown  sufficient        182  i. 

ground  for  the  equitable  interposition  of  this  Court,  to  charge 

the  defendants  with  the  uncertain  damages  which  the  plain- 

tiffs  may  have  sustained  in  the  loss  of  toll,  or  to  charge  them 

with  the  costs  of  this  suit.     It  is  thereupon  further  ordered, 

&c.,  that  no  costs  of  this  suit  be  allowed  to  either  party,  as 

against  the  other." 


*SMITH  and  others  against  CARLL  and  others.  [  *  113 

This  Court  has  original  jurisdiction,  to  be  exercised  in  a  sound 
discretion,  to  try  ail  questions  of  fact,  without  the  intervention  of  a 
jury.  It  is  not  bound,  except  on  bills  of  divorce,  for  adultery,  or  an 
issue  of  devisavit  vel  non,  to  send  a  mutter  of  fact  to  be  tried  by  a 
jury,  if  it  can  decide,  of  itself,  to  its  own  satisfaction  upon  the  evi- 
dence ;  the  aid  of  a  jury  being  merely  to  inform  the  conscience  of  the 
Court. 

BILL  by  the  plaintiffs,  as  a  committee  of  the  person  and 
estate  of  Thomas  Hallock,  a  lunatic,  stating  that  H.  was 
duly  found  to  be  a  lunatic,  by  a  commission  of  lunacy, 
executed  in  June,  1818;  and  that  he  had  been  so,  from  the 
3()th  of  March  preceding ;  and  praying  that  a  purchase  of 
land  which  he  had  made  of  the  defendants  on  the  14th  of 
April,  1818,  might  be  rescinded.  Issue  was  joined,  «jid  the 
testimony  of  a  great  number  of  witnesses,  on  each  side,  was 
taken  touching  the  sanity  of  the  lunatic  at  the  time  of  the 
purchase.  The  cause  was  brought  to  a  hearing,  on  the 
merits,  in  November  last.  A  decree  was  entered  on  the  29th 
of  December  last,  declaring  that  Thomas  Halloclc  was  not  of 
sound  mind,  or  mentally  competent  to  make  the  purchase, 
on  the  6th  of  April,  1818,  when  the  parties  contracted,  or 
on  tho  1'lth  of  April,  1818,  when  the  contract  was  consum- 
mated and  the  deed  executed  to  the  lunatic,  and  his  bond 
and  mortgage  given  in  return.  The  deed,  bond,  and  mort- 
gage were  declared  to  be  null  and  void,  and  ordered  to  bo 
delivered  up  and  cancelled.  A  motion  was  now  made  for  a 
rehearing,  on  the  ground  that  a  feigned  issue  ought  to  have 
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1821.        been   awarded   to  try  the   question  of  sanity,  and    TJiomas 

**-^^s-**-s  HaUock.  upon  such  issue.,  found  to  have  been  insane,  before 

"  MVITI         a  decree  could  be  pronounced  declaring  the  purchase  void ; 

CAKI.L.       antj  [\rd^  further  testimony  might  and  could  be  procured  on 

the  part  of  the  defendants. 

*//.  W.  Warner,  for  the  motion. 

Wells,  contra.  He  read  an  affidavit,  stating  that  the  coun- 
sel upon  the  argument  agreed  that  the  chancellor  was  to 
decide  the  issue  upon  the  testimony  produced  ;  and  that  a 
feigned  issue  was  not  asked  or  required,  unless  the  chancel- 
lor should  deem  it  necessary  for  his  own  satisfaction. 

THE  CHANCELLOR  denied  the  motion  for  a  rehearing  on 
the  point  of  insanity,  and  declared  that  the  testimony  was 
entirely  satisfactory  to  him  on  that  point,  and  that  a  feigned 
issue  was  not  indispensable,  but  rested  in  discretion.  It  is 
settled,  he  said,  to  be  a  competent  exercise  of  the  authority 
of  the  Court,  in  every  case  and  in  every  stage  of  it,  to  deter- 
mine according  to  its  discretion,  whether  it  does  or  does  not 
want  the  assistance  of  a  jury.  Courts  of  Equity  have  an  ori- 
ginal jurisdiction,  which  must  be  exercised  according  to  a 
sound  discretion,  to  try  questions  of  fact  without  the  inter- 
vention of  a  jury,  whose  aid  is  sought,  according  to  the  com- 
mon expression,  for  the  purpose  of  informing  the  con- 
science of  the  Court.  The  Court  is  never  bound  (except  it 
be  on  the  issue  devisavit  vel  non,  or  on  bills  for  a  divorce 
for  adultery)  to  send  a  matter  of  fact  to  be  tried  by  a  jury, 
if  it  can,  to  its  own  satisfaction,  decide  itself  upon  the  evi- 
dence. (Lord  Eldon,  in  3  Vesey  fy  Bea.  42.  4  Dow,  318. 
320.  330.) 

The  cases  of  Clerk  v.  Clerk  (2  Fern.  413.)  and  of  Addis  on 
v.  Ltawson  (2  Fern.  678.)  serve  to  illustrate  every  part  of 
the  proposition.  In  the  first  of  these  cases,  there  was  a  bill 
to  set  aside  a  settlement  by  a  lunatic,  who  had  been  de- 
clared a  lunatic  under  a  commission,  and  which  found  that 
ho  hud  been  so,  continually,  for  a  period  reaching  back  be- 
yond the  settlement.  Lord  Keeper  Wright,  in  that  case, 
directed  an  issue,  "  there  not  being  any  sufficient  proof  of 
his  being  a  lunatic,  and  the  settlement  having  been  ac 
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quiesced  *in."  In  the  other  case,  the  inquisition  overreached  1821. 
the  period  when  the  defendant  had  made  a  purchase  from 
the  lunatic.  The  defendants  insisted  on  a  trial  at  Jaw,  but  the 
Court  (Lord  Chancellor  Cowper}  set  aside  tiie  purchase,  on 
a  bill  filed  by  the  committee  of  the  lunatic.  This  last  is  a 
case  entirely  in  point. 

There  are  numerous  cases  in  which  a  Court  of  Equity 
has  set  aside  conveyances  from  persons  of  weak  or  diseased 
intellects,  without  referring  the  case  to  a  jury  ;  and  all  such 
cases,  like  the  present  one,  rest  upon  the  exercise  of  the  same 
undoubted  jurisdiction  and  discretion  of  the  Court.  (  Clark- 
son  v.  Hanway,  2  P.  Wins.  203.  Bennet  v.  Wade,  2  Aik. 
324.  Wright  v.  Proud,  13  Vesey,  136.)  In  Hall  v.  Warner, 
(9  Vesey,  605.)  a  bill  was  filed  for  a  specific  performance 
of  a  contract  overreached  by  a  commission  of  lunacy.  The 
answer  of  the  committee  set  up  lunacy,  at  the  time  of  the 
execution  of  the  contract.  The  counsel  for  the  plaintiff, 
at  the  hearing,  pressed  for  an  issue,  and  the  master  of  the 
rolls  directed  an  issue,  but  he  considered  it  a  doubtful  case, 
upon  the  testimony,  and  observed,  "  I  should  certainly  refuse 
upon  the  evidence  before  me,  to  determine  that  he  was  not 
a  lunatic ;  and  as  to  a  lucid  interval,  I  should  upon  this  evi- 
dence hesitate  considerably." 

But  the  case  of  Evans  v.  Blood,  (4.  Bro.  P.  C.  557.)  de- 
cided upon  appeal  in  parliament,  in  1746,  is  conclusive  upon 
the  question,  touching  the  power  of  the  Court  to  decide  upon 
the  question  of  insanity,  without  reference  to  a  jury.  In  that 
case,  the  lunatic  executed  an  assignment  of  a  lease,  to  the 
yppellant,  and  a  commission  of  lunacy  was  afterwards  taken 
out  against  him,  and  he  was  found,  by  inquisition,  to  be  a 
lunatic,  and  to  have  been  so  from  a  period  overreaching 
the  assignment.  A  bill  was  filed  by  the  Committee  of  the  lu- 
natic, to  set  aside  the  assignment,  and  to  compel  the  appel- 
lant to  account  for  the  profits.  Issue  was  joined,  and  a 
number  of  witnesses  examined  in  respect  to  the  lunacy,  and 
after  a  hearing  of  six  days,  the  Court  of  Equity  in  Ireland 
*set  aside  the  assignment,  and  directed  the  appellant  to  ac-  [*liil  | 
enuiit.  From  this  decree,  he  appealed  to  the  English  House 
of  Lords,  and  insisted  that  no  instance  could  be  found  where 
a  Court  of  Equity  had  made  a  decree  upon  the  ground  of  lu- 
nacy, without  a  trial  at  law.  On  the  other  side,  it  was  con- 
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1 82 1  tended,  that  the  awarding  of  an  issue  would  have  been  en- 
tirely useless  and  vain,  as  the  insanity  was  fully  proved.  The 
Lords  were  of  this  opinion,  and  affirmed  the  decree,  and  or- 
dered the  appellant  to  pay  costs. 

In  the  present  case,  the  evidence  was  sufficiently  satis- 
factory ;  and  there  was  no  intimation,  at  the  hearing,  that 
an  issue  would  be  wanted.  The  counsel  for  the  defendants, 
in  their  points,  submitted  the  fact  of  lunacy  entirely  to  the 
Court,  and  claimed  the  benefit  of  a  reference,  as  to  the  use 
and  occupation  of  the  premises,  in  case  the  contract  and 
conveyances  should  be  set  aside.  The  proof  on  each  side 
was  voluminous,  and  there  was  no  suggestion  that  further 
proof  remained  behind.  But  the  affidavit  of  Mr.  Wells  shows 
also,  that  the  question  of  an  issue  was  expressly  waived  upon 
the  argument. 

Motion  denied  as  to  the  question  of  insanity ;  though  a  re- 
hearing was  awarded  upon  another  point,  which,  however 
assumed  the  deeds  to  have  been  properly  set  aside. 
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1821. 

FANNING 

*FANNING  against  DUNHAM.  DUNHAM. 

[See  3  Sandf .  Ch.  260.] 

Where  D.  lent  F.  his  promissory  notes,  and  received  the  notes  of  F. 
for  the  same  amount,  in  exchange,  and  also  a  commission  of  two  and 
a  half  per  cent.,  which  exceeded  the  legal  interest  for  the  time  the 
notes  had  to  run,  the  transaction  was  held  to  be  usurious,  and  the 
notes  and  other  securities  given  by  F.  void. 

If  the  lender  of  money,  on  an  Usurious  contract,  seeks  to  enforce  his 
securities  in  this  Court,  and  the  borrower  sets  up  the  usury  as  a  de- 
fence, and  proves  it,  the  securities  will  be  declared  void,  and  ordered 
to  be  delivered  up  and  cancelled.  But  where  the  lender  has  pro- 
ceeded at  law,  and  recovered  a  judgment,  on  a  bond  and  warrant  of 
attorney,  or  is  proceeding  to  foreclose  a  mortgage,  by  virtue  of  a 
power  of  sale,  under  the  statute,  without  the  aid  of  this  Court  \  and  the 
borrower  files  his  bill  for  relief  against  the  judgment  or  other  legal 
securities,  on  the  ground  of  usury,  he  must,  before  he  can  be  entitled 
to  relief,  pay  or  offer  to  pay  the  principal  and  interest  lawfully  due  ; 
and  that  whether  the  usury  be  established  by  proof,  or  admitted  by 
the  defendant's  answer. 

THE  bill,  filed  August  2,  1813,  stated,  that  on  the  26th  'Dec.  i,  !82o, 
of  October,  1811,  the  plaintiff  and  defendant,  who  had  deal-  Feb.  10, 1821 
mgs  together  in  the  exchange  of  promissory  notes,  &c.,  enter- 
ed into  a  written  agreement,  which  recited  that  the  defendant 
had  advanced  to  the  plaintiff,  at  sundry  times,  his  promisso- 
ry notes  in  exchange,  amounting  to  188,464  dollars  and  88 
cents,  and  for  which  the  defendant  was  entitled  to  a  com- 
mission of  two  and  a  half  per  cent. ;  arH  a  further  advance 
of  20,000  dollars,  in  exchange  of  notes,  was  ^sjreed  upon,  in 
four  notes,  payable  in  2,  3,  4,  and  5  months,  with  the  privi- 
of  one  renewal;  and  also,  the  further  advance  of  25,000 
dollars,  in  the  notes  of  the  defendant,  payable  at  6,  7,  8,  and 
9  month?,  with  notes  of  the  plaintiff*  in  exchange,  subject  to  a 
commission  of  two  and  a  half  per  cent.,  as  well  as  the  said 
renewals  ;  and  thereupon,  the  plaintiff,  in  consideration  of 
the  above  advantages,  assigned  to  the  defendant  *all  his  [*  123] 
right  to  the  ship  Bordeaux  and  cargo,  the  ship  Tea  Plant 
and  cargo,  and  the  schooner  Brothers  and  her  cargo,  which 
liin-u  vessels  were  then  on  foreign  voyages,  and  it  was  agreed 
that  the  plaintiff's  interest  in  the  said  vessels  and  cargoes 
should  l)i-  sold  by  the  defendant  <»t  auction,  on  their  arrival ; 
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1821.       and  if  the  commissions   of  two    and  a    half  per  cent,  on 
V-«^~N^^--'  the   said  sums,  should   be   equal  in  amount  to  the  several 
FANNING      sums>  above  stated,  then    no  other   charge,  more  than  the 
DUNHAM,      defendant's  interest  at  seven   per   cent.,  and    all  necessary 
charges,  as  auction  duty,  storage,  &c.,  should  be  made  to 
the  defendant;  but  if  the  goods  did  not  amount  to  that  sum, 
or  not  arriving,  then  the  plaintiff  guaranteed  to  the  defend- 
ant his  full  commissions  on  any  deficiency  that  should  so 
occur ;  and  the  defendant  was  to  have  full  power  to  take 
possession  of  the  interest  of  the  plaintiff  on  the  arrival  of 
the  vessels,  and  to  dispose  of  the   same  or  hold  it,  at  his 
discretion,  accounting  to  the  plaintiff  for  the  surplus,  first 
deducting  his  own  demand,  due  by  that  or  any  former  agree- 
ment. 

That  in  the  spring  and  summer  of  1812,  the  plaintiff,  find 
ing  it  necessary  to  raise  money,  applied  to  the  defendant, 
who,  from  time  to  time,  advanced  the  plaintiff  his  notes  in 
exchange  for  the  plaintiff's  notes,  and  his  endorsements  on 
the  plaintiff's  notes,  amounting  to  103,678  dollars  and  1(J 
cents.  And  it  was  agreed  between  them,  that  the  plaintiff' 
should  pay  to  the  defendant  a  commission  of  two  and  a 
half  per  cent,  on  the  amount  of  all  such  notes  and  endorse- 
ments; viz.  the  plaintiff  was  to  put  into  the  hands  of  the 
defendant,  (an  auctioneer,)  goods  to  be  sold  at  auction  by 
the  defendant,  and  out  of  the  proceeds  he  was  to  retain  the 
commission  of  two  and  a  half  per  cent,  on  the  amount  of 
all  such  notes  and  endorsements  by  him  advanced,  over  and 
above  the  usual  commissions,  expenses,  and  charges,  upon 
such  sales  made  at  auction,  if  such  proceeds  on  sale  should 
be  sufficient  for  the  purpose ;  and  if  not,  the  balance  or  de- 
ficiency should  be  made  up  and  paid  by  the  plaintiff  to  the 
[  *  124  ]  *defendant.  That  as  a  condition  of  this  last  agreement,  the 
plaintiff,  upon  receiving  the  notes  and  endorsements  of  the 
defendant,  always  gave  his  own  notes  to  the  defendant,  in 
exchange  for  the  amount  of  his  notes  and  endorsements,  pay- 
able respectively,  in  each  instance,  one  day  before  the  day  on 
which  the  notes  of  the  defendant,  or  the  notes  of  the  plaintiff, 
endorsed  by  him,  were  payable. 

That  on  the  9th  of  MarcA,  1812,  to  secure  to  the  defend- 
ant payment  of  his  notes  and  endorsements  and  his  commis- 
sion thereon,  the  plaintiff  assigned  to  him  one  hundred  shares 
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'n  the  West  Chester  Manufacturing  Society ;  and  on  the  27th  1821. 
of  April,  1812,  for  the  same  purpose,  the  plaintiff  gave  to  the 
defendant  a  bond  conditioned  to  pay  100,000  dollars,  with  a 
warrant  of  attorney  to  confess  judgment  thereon  ;  but  no 
judgment  was  to  be  entered,  until  there  was  a  default  of  the 
notes  or  endorsements  ;  and  on  the  12th  of  Mai/,  1812,  the 
plaintiff,  for  the  same  purpose,  gave  to  the  defendant  another 
bond  conditioned  to  pay  30.000  dollars,  and  also  a  mortgage, 
by  him  and  his  wife,  on  lands  at  New  Rochelle  and  Pelham, 
in  the  county  of  West  Chester. 

That  on  the  27th  ,of  August,  1812,  the  defendant  gave  to 
the  plaintiff  a  declaration  or  deed  of  trust,  reciting  that  the 
plaintiff  was  indebted  to  him  in  the  sum  of  43,818  dollars 
and  30  cents,  in  promissory  notes  therein  specified,  and  for 
securing  the  amount  of  those  notes,  and  such  other  moneys 
as  the  plaintiff  owed,  or  might  owe  to  him  by  the  renewal 
of  the  said  notes,  or  otherwise,  the  defendant  held  the  said 
bond  and  mortgage,  the  one  hundred  manufacturing  shares, 
the  ship  called  the  Zephyr,  one  third  of  the  ship  Tea  Plant, 
and  the  said  bond  and  warrant  of  attorney  ;  and  that  when 
the  notes  and  other  moneys  were  paid,  the  bond  and  mort- 
gage should  be  cancelled,  and  the  other  property  given  up 
or  re-assigned  to  the  plaintiff.  To  this  deed  was  annexed  a 
schedule  of  the  notes.  That  the  last  mentioned  writing  was 
given  in  lieu  of,  or  as  a  substitute  for,  the  agreement  of  the 
26th  of  October,  1811.  The  bill  set  forth  the  exchange  of 
*several  notes  between  the  parties,  and  that  the  plaintiff  gave  [  *  125 
the  defendant  a  note  for  229  dollars  and  47  cents,  with  an 
endorser,  for  the  commissions,  or  premium  thereon.  It  then 
set  forth  other  exchanges  of  notes,  and  that  the  defend- 
ant's notes  were  less  than  the  plaintiff's,  by  the  amount  of 
the  commission  of  two  and  a  half  per  cent.  That  other 
exchanges  of  notes  took  place;  and  that  on  the  21st  of  Au- 
gust, 1812,  the  plaintiff  gave  to  the  defendant  six  promissory 
notes,  with  an  endorser,  amounting  to  6,898  dollars  and  20 
cents,  all  of  which  were  exclusively  given  for  premiums  or 
commissions  on  the  exchanges  of  notes,  as  stated  in  the  bill, 
that  sum  being  the  balance,  after  crediting  the  amount  of 
Bales  of  the  goods  of  the  plaintiff  at  auction.  That  several 
of  the  notes  mentioned  in  the  schedule,  besides  one  of  the 
premium  notes  for  1, 149  dollars  and  70  cents,  were  paid  by 
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1821.  the  plaintiff,  when  they  fell  due.  The  bill  charged  that  the 
defendant  had  no  other  notes  or  demands  against  the 
plaintiff,  but  such  as  were  specified  in  the  schedule,  taking 
DURHAM.  out  sucn  ^  vvere  before  specified  as  paid ;  and  that  all  the 
notes  remaining  unpaid  were  usurious  and  void  in  law ;  and 
that  the  bond  and  warrant  of  attorney,  the  bond  and  niort 
gage,  the  assignments  of  ships  and  shares  held  as  security 
for  the  payment  of  those  notes,  were  also  void  in  law. 
That  on  the  ISth  of  December,  1813,  before  any  of  the 
notes  became  due  and  remained  unpaid,  the  defendant 
fraudulently  entered  up  a  judgment  on  the  said  bond  and 
warrant  of  attorney,  in  the  Supreme  Court,  and  issued  an 
execution  thereon  to  the  sheriff  of  the  city  of  New-York, 
with  a  direction  thereon  endorsed,  to  levy  37,505  dollars  of 
debt,  and  the  costs.  That  in  January  term,  1813,  of  the 
Supreme  Court,  the  plaintiff  applied  to  that  Court,  who 
ordered  the  execution  to  be  set  aside,  and  awarded  a  feigned 
issue  between  the  parties,  to  try  whether  the  bond  and 
warrant  of  attorney,  and  the  notes  for  which  they  were  given 
as  collateral  security,  were  not  founded  on  usurious  contracts 
or  considerations.  *That  the  plaintiff  caused  the  feigned 
issue  to  be  made  up,  and  gave  notice  of  the  trial  thereof  at 
the  Kings  Circuit,  in  June,  1813,  but  the  trial  was  put  off  by 
the  defendant.  That  the  defendant,  in  February,  1813, 
fraudulently  advertised  the  mortgaged  premises  for  sale  at 
auction,  by  virtue  of  the  power  contained  in  the  mortgage. 
That  he  also  advertised,  and  sold  at  auction,  one  third  of  the 
ship  Tea  Plant,  so  assigned  as  security,  and  fraudulently  and 
by  force  dispossessed  the  plaintiff.  The  bill  prayed  for  an 
injunction  against  the  defendant  from  proceeding  at  law  on 
the  mortgage,  or  selling  under  it,  and  from  sending  the 
Tea  Plant  to  sea,  assigning  the  notes  and  other  securities, 
&c.  &c.,  and  for  general  relief. 

The  feigned  issue  having  been  tried,  and  a  verdict  found 
for  the  plaintiff,  he  filed  a  supplemental  bill,  on  the  5th  of 
April,  1819,  stating  the  substance  of  the  original  bill,  and 
that  after  the  feigned  issue  was  made,  but  before  it  was 
tried,  this  Court,  on  the  7th  of  December,  1813,  ordered  the 
injunction,  so  far  as  it  prohibited  the  defendant  from  selling 
the  mortgaged  premises,  to  be  dissolved,  unless  the  plaintiff 
should,  within  eight  days,  bring  the  money  due  on  the  mort- 
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g:ige  into  Court;  and  that  on  the  18th  of  December,  1813, 
the  plaintiff  appealed  from  that  order,  to  the  Court  for  the 
Correction  of  Errors;  but  it  was,  afterwards,  agreed  between 
the  parties,  that  proceedings  on  the  appeal  should  be  sus-  DUNHAM 
pended  until  after  a  decision  on  the  feigned  issue.  That  the 
feigned  issue  was  settled,  under  the  directions  of  the 
Supreme  Court,  and  the  pleadings  were  set  forth  in  the  bill, 
at  length.  That  the  feigned  issue  was  tried  before  Mr. 
Chief  Justice  Thompson,  at  the  sittings,  in  June,  1815,  when 
the  jury  found  all  the  issues  in  favor  of  the  plaintiff;  and 
the  bill  set  out  the  postca,  at  length,  by  which  it  appeared 
that  the  jury  found  that  the  said  bond  and  warrant  of  attorney 
were  made  and  executed  upon  an  usurious  consideration  ; 
that  the  said  bond  and  warrant  were  made  as  Collateral  [  *  127  ] 
security,  for  certain  promissory  notes  made  by  the  plaintiff 
to  the  defendant,  upon  usurious  considerations,  or  upon 
other  engagements  and  transactions  between  the  parties 
upon  usurious  considerations,  and  that  the  said  promissory 
notes,  for  which  the  bond  and  warrant  of  attorney  were 
given  as  collateral  security,  were  respectively  made  and 
delivered  upon  usurious  considerations.  That  to  maintain 
the  feigned  issue,  the  plaintiff  gave'in  evidence  the  bond 
and  warrant  of  attorney,  the  judgment  entered  thereon,  the 
instrument  executed  by  the  defendant,  August  27th,  1812, 
and  the  schedule  (A.)  thereto  annexed,  the  answer  of  the 
defendant  to  the  original  bill,  and  the  cross  examination  of 
the  defendant's  witnesses.  That  after  the  verdict,  the  de- 
fendant made  a  case,  on  which  to  move  for  a  new  trial  of 
the  feigned  issue  ;  that  a  motion  for  a  new  trial  was  accord- 
ingly made  and  argued  in  October  term,  1817,  and  that 
Court,  in  January  term  following,  unanimously  refused  to 
<rnmt  a  new  trial.  That  before  the  case  was  settled,  an  agree- 
ment, dated  7th  of  May,  1816,  was  entered  into  between 
the  counsel  of  the  parties  respectively,  that  the  defendant 
might  have  a  bill  of  exceptions  prepared  and  signed  and 
sealed,  in  the  same  manner,  as  if  it  had  been  tendered  at 
the  trial  of  the  feigned  issue,  to  the  end  that  a  writ  of  error 
iiiiirht  be  brought,  if  either  party  thought  proper,  and  that 
t!i<-  decision  which  should  be  pronounced  on  such  bill  of 
exceptions,  should  be  final  and  conclusive  upon  all  matters 
put  at  issue,  by  such  feigned  issue  between  the  parties 
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1821.       That    although   the    Supreme   Court   decided   against    the 

v^-*^v^^-^  defendant,  he  never  thought  proper  to  take  a  bill  of  excep- 

FA.HXISG      tions  under  the  said  agreement,  and  bring  a  writ  of  error; 

DUNHAM       but  has  expressly  declined  doing  so.     That  the  writing  of 

the   27th  of  August,  1812,  and  the  schedule  (A.)  annexed 

thereto,  and  the  bond  and  warrant  of  attorney,  are  the  same 

as  are  set  forth  in  the  original  bill.     That  according  to  the 

o  o 

agreement  of  the  7th  of  May,  1816,  the  verdict  and  judg- 
ment on  the  feigned  issue,  as  no  writ  of  error  has  been 
[  *  1 28  ]  ^brought,  conclusively  establish  the  fact,  that  the  said  prom- 
issory notes  and  other  securities,  held  by  the  defendant,  are 
usurious  and  void ;  notwithstanding  which  the  defendant 
still  holds  the  notes  and  securities,  and  refuses  to  give  them 
up,  but  declares  his  determination  to  enforce  the  payment 
of  the  moneys  for  which  the  notes,  &c.  were  given. 
That  on  the  31st  of  October,  1818,  the  Supreme  Court,  by 
an  order,  rescinded  the  order  for  a  feigned  issue,  and  all 
proceedings  thereon,  and  directed  all  further  proceedings  on 
the  judgment  against  the  plaintiffs  to  be  stayed,  until  the 
further  order  of  the  Court.  That  in  January,  1819,  the 
Supreme  Court  allowed  the  defendant  to  take  out  execution 
on  the  judgment. 

That  the  appeal  from  the  order  to  dissolve  the  injunction 
had  been  dismissed  for  want  of  prosecution.  The  supple- 
mental bill  prayed  a  similar  injunction  to  the  one  originally 
granted,  &c.,  and  for  general  relief,  &c. 

The  answer  of  the  defendant  to  the  original  bill  admitted, 
that  for  several  years  prior  to  the  26th  October,  1811,  the 
plaintiff  was  a  merchant,  and  owned  ships,  &c.,  and  had 
occasion  for  large  sums  of  money  at  different  times ;  and 
that  he  applied  to  the  defendant,  and  obtained  an  exchange 
of  notes,  to  a  large  amount,  between  January,  1806,  and 
September,  1808.  That  by  an  adjustment  of  accounts,  on 
the  15th  September,  1808,  the  advances  of  the  plaintiff  in 
notes  exceeded  the  sales  of  goods  of  the  plaintiff,  the  sum 
of  35,836  dollars  and  43  cents ;  that  upon  that  adjustment, 
the  plaintiff  gave  to  the  defendant  a  note  for  881  dollars  and 
84  cents,  payable  in  nine  months  ;  and  a  memorandum  was 
then  made,  stating  that  the  note  was  given  for  the  balance 
of  a  commission  of  two  and  a  half  per  cent,  on  35,836  dollars 
and  43  cents :  and  that  a  commission  of  two  and  a  half  pei 
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cent,  on  sales  by  the  defendant  of  the  plaintiff's  goods  within  1821. 
t  he  nine  months,  should  be  credited  on  that  note ;  but  if  no 
sales  within  that  time,  the  commission  account  *vvas  to  be 
considered  as  definitively  adjusted.  The  defendant  admitted 
that  the  plaintiff  agreed  to  allow  him  two  and  a  half  per  cent. 
commission  on  the  amount  of  his  notes  advanced  for  the 
plaintiff;  and  for  which  he  was  to  sell  goods  at  auction,  if 
furnished  by  the  plaintiff;  and  he  denied  that  he  charged  the 
plaintiff  more  than  one  commission  of  two  and  a  half  per 
cent.,  whether  he  sold  goods  or  not,  which  was  for  his  trouble 
and  risk  in  advancing  notes.  The  defendant  admitted  the 
agreement  of  the  26th  of  October,  1811 ;  and  alleged  that  the 
notes  therein  mentioned  were  all  advanced  subsequently  to 
the  15th  of  September,  1803,  and  a  receipt  or  memorandum 
\vas  always  given,  expressing  the  conditions  upon  which  they 
were  advanced  ;  all  which  receipts  were  of  the  following 
tenor:  "Received,  New-York,  May  30,  1809,  of  David 
Dunham,  his  note  for  1,325  dollars  and  72  cents,  ninety  days, 
from  29th  May,  for  my  note,  for  same  amount,  subject  to  the 
same  charges  as  per  settlement  of  our  former  account."  The 
defendant  admitted  that  in  the  spring  and  summer  of  1812, 
the  plaintiff  applied  to  him  for  large-advances  in  notes,  which 
were  made  as  stated  by  the  plaintiff,  but  they  were  all  made 
under  the  agreement  of  October  26th,  181 1.  That  in  1812, 
the  ships  Bourdeaux  and  Tea  Plant  arrived,  and  the  defend- 
ant suffered  the  plaintiff  to  select,  for  auction,  such  parts  of 
the  cargoes  as  he  thought  proper ;  and  suffered  all  the  silks 
on  board  the  ships  to  be  sold  by  the  plaintiff  at  private  sale. 
That  some  part  of  the  cargo  of  the  Tea  Plant  being 'under 
sour,1  claim,  could  not  be  delivered  to  the  defendant,  who 
thereupon  endorsed  notes  of  the  plaintiff's  for  15,833  dollars 
awl  31  cents,  for  which  Fanning  &f  Co.  gave  endorsed  notes, 
as  collateral  security,  and  agreed  to  allow  the  defendant  two 
and  a  half  per  cent,  for  commissions.  He  denied  that  any 
••oMimission  or  premium  was  charged  by  him  beyond  the 
ordinary  sales  at  auction,  though  such  additional  commission 
of  two  and  a  half  per  cent,  on  notes  advanced,  beside  the 
rommission  of  two  and  a  half  per  cent,  on  sales  at  auction, 
was  not  illegal.  He  *admitted  that  the  notes  given  by  the 
plaintiff  were  always  payable  one  day  sooner  than  the  de- 
fendant's notes,  but  the  otes  endorsed  by  the  defendant 
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1821.  were  one  (la)  later-  That  on  the  9th  of  March,  1812,  the 
defendant  gave  the  plaintiff  two  notes  for  3000  dollars  each, 
and  the  plaintiff  assigned  to  him,  as  collateral  security,  the 
one  hundred  shares  in  the  manufactory  at  /F.,  and  gave  his 
notes  for  the  same  amount,  subject  to  a  commission  of  two 
and  a  half  per  cent.,  and  sales  to  be  effected  or  commissions 
collected  from  his  part  of  the  cargo  of  the  Tea  Plant ;  and 
that  if  no  sales  were  effected,  so  as  to  cover  the  commissions, 
the  defendant  was  to  be  at  liberty  to  sell  the  manufacturing 
shares ;  and,  in  all  cases,  the  commission  of  two  and  a  half 
per  cent,  was  to  be  secured.  He  admitted  the  bond  and 
warrant  of  attorney  of  the  27th  of  April,  1812,  the  bond 
of  the  12th  of  May,  1812,  and  the  mortgage  and  the  decla- 
ration of  trust  of  27th  of  August,  1812  ;  but  denied  that  the 
declaration  of  trust  was  intended  as  a  substitute  for  the  agree 
ment  of  26th  of  October,  1811,  or  that  it  cancelled  it.  He 
admitted  the  several  notes  stated  in  schedule  A,  for  which  a 
receipt  was  given ;  and  he  stated  a  renewal  of  three  notes 
on  the  27th  of  August,  1812,  for  3050  dollars  and  53  cents 
each  ;  at  which  time  the  plaintiff  gave  the  defendant  another 
note,  endorsed  by  W.  C.  or  S.  C.  fy  Son,  for  229  dollars 
and  27  cents,  payable  at  four  and  a  half  months,  taken  as  a 
settlement  of  commissions  of  two  and  a  half  per  cent,  on  the 
renewal  of  the  three  last-mentioned  notes  being  given,  five 
or  six  days  after  an  adjustment  between  the  parties,  and  on 
account  of  the  declaration  of  trust.  He  admitted,  that  the 
declaration  of  trust  of  27th  of  August,  1812,  was  intended 
as  a  final  settlement,  except  that  the  plaintiff  had  a  right  to 
discharge  the  commission  or  premium  notes,  by  furnishing 
goods  to  be  sold  at  auction,  and  that  the  defendant  was 
oound  to  sell  free  of  commissions,  until  the  amount  sold 
equalled  the  amount  of  commissions,  at  two  and  a  half  per 
*  131  J  cent,  on  the  *gross  amount  advanced  by  the  defendant  for 
the  plaintiff.  That  in  July  or  August,  1812,  the  plaintiff, 
being  in  great  want  of  money,  applied  to  the  defendant  for 
his  notes,  which  the  defendant  gave,  as  stated  in  the  bill,  for 
which  the  plaintiff  gave  his  notes  for  the  like  amount,  pay- 
able one  day  earlier,  being  nine  in  number ;  arid  that  in 
August,  1812,  five  notes  were  exchanged.  That  all  these 
notes  were  advanced  by  the  defendant  upon  the  customary 
mercantile  usage,  and  upon  the  same  terms  as  all  the  othei 
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notes.     That  on  the  27th  of  August,  ISIS,  the  adjustment       18-21. 

made  between  the  parties  w  s  executed,  and  the  defendant 

received  the  six  nptes  of  the  plaintiff,  for  1,149  dollars  and 

70  cents,  each,  mentioned  in  schedule  A,  for  commissions 

claimed  by  the  defendant,  according  to  their  several  agree- 

ments.    That  the  sum  at  which  the  last  commissions  were 

made  up,  were  exclusive  of  the  property  previously  sold  for 

the  plaintiff,  at  auction  ;  but  if  the  defendant  had  sold  at 

auction  the  property  which  the  plaintiff  sold  at  private  sale, 

and  the  property  retained  by  the  plaintiff,  the  auction  com- 

missions would  have  exceeded  the  amount  of  the  six  notes. 

He  admitted  that  the  usual  auction  commissions  would  fall 

short  of  the  commissions  charged  to  the  plaintiff,  or  6,898 

dollars;    but  that  these  commissions  did  not  exceeed  the 

amount  of  such  sales  at  auction,  after  deducting  customary 

commissions,  charges,  and  expenses.     He  admitted  the  en- 

tering up  of  the  judgment,  on  the  18th  of  December,  1812, 

before  the  notes  were  due,  the  execution,  &c.,  the  feigned 

issue,  and  proceedings  under  the  mortgage,  etc.    He  admitted 

that  he  sold  one  third  of  the  ship  Tea  PIar,t  to  John  Graham, 

the  purchaser  at  auction,  for  6,  575  dollars,  en  his  own  account, 

and  that  he  entered  forcibly,  to  give  J.  G.  possession.     He 

admitted  the   proceedings  stated  in   the   supplemental  bill, 

relative  to  the  feigned  issue  in  the  Supreme  Court;  but  he 

said  the  Court  denied  the  motion  for  a  new  trial,  because 

thoy  were  of  opinion  that  it  was  not  a  case  in  which  they 

ought  to  have  directed  an  issue  ;  and  *for  the  same  reason       [  *  132  * 

they  discharged  the  order  for  an  issue,  &c. 

December  1,  1820.  —  The  cause  was  this  day  brought  to  a 
hearing  on  the  pleadings  and  proofs. 


and  Wdh,  for  the  plaintiff.  They  contended,  1  . 
That  the  facts  set  forth  in  the  answer  of  the  defendant  ciearlv 
showed  that  the  notes,  mentioned  in  the  writing  of  the  27th 
of  August,  1812,  were  usurious  and  void. 

2.  That  the  collateral  securities,  taken  and  held  by  the 
defendant,  were  also  void. 

3.  That  if  there  were  any  doubt  as  to  the  usurious  char- 
acter of  the  transactions  between  the  parties,  the  verdict  of 
the  jury  on  the  feigned  issue,  directed  by  the  Supreme  Court, 
was  conclusive. 
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18-21.  4.  That  the  agreement  between  the  parties  of  the  7th  of 

^~^~^~*+~s  May,  1816,  precluded  the  defendant  from  drawing  in  qucs- 
1  \N '  •         tion  the  fact  of  usury  ;  especially  as  the  defendant  had  ob- 
DI  SHAM,      tained  advantages  by  that  agreement,  amounting  to  a  suf- 
ficient consideration  in  equity,  to  make  it  binding  on  him, 
and  to  estop  him  from  denying  the  usury  in  the  notes,  and 
the  consequent  invalidity  of  the  securities. 

5.  That  when  the  fact  of  usury  is  admitted  by  the  defend- 
ant's answer,  or  is  proved  against  him  by  the  plaintiff,  the 
securities  given  for  such  usurious  consideration  are  equally 
void  in  this  Court  as  in  a  Court  of  law  ;  and  the  defendant 
has  stated  facts  in  his  answer,  from  which  usury  results,  as  a 
legal  consequence. 

6.  That  all,  or  most  of  the  notes,  mentioned  in  the  sched- 
ule A,  are  payable  at  such  times,  that  the  legal  interest  for 
that  period  is  less  than  the  two  and  a  half  per  cent,  which 
is  cnarged  on  the  amount ;    and  that  is  usury,  in  itself,  and 
was  so  decided  in  this  Court,  and  in  the  Supreme  Court,  and 

I  *  133  ]  Court  of  Errors,  in  a  similar  case.  (Dunham  v.  Dey,  *13 
Johns.  Rep.  40.  Dunham  v.  Gould,  16  Johns.  Rep.  367. 
Dey  v.  Dunham,  2  Johns.  Ch.  Rep.  182.  193.) 

7.  That  the  sale  of  the  plaintiff's  interest  in  the  ship  Tea 
Plant,  pending  the  proceedings  in  the  Supreme  Court,  with- 
out judicial  proceeding,  or  notice  to  the  plaintiff  to  redeem, 
was  unlawful ;  and  rendered  the  defendant  accountable  for 
the  proceeds,  or  for  the  value  of  the  property. 

8.  That  the  manufacturing  shares  having  perished  in  the 
hands  of  the  defendant,  according  to  his  own  showing,  when 
held  by  an  illegal  title,  he  ought  to  account  for  their  value. 

T.  A.  Emmet,  for  the  defendant.  He  contended,  1.  That 
the  commissions  taken  by  the  defendant,  on  the  exchange  of 
notes,  were  not  usurious,  and  that  the  notes  and  other  secu- 
rities were  legal  and  valid. 

2.  That  independent  of  the  commissions,  the  plaintiff  was 
indebted  to  the  defendant. 

3.  That  the  agreement  of  the  7th  of  May,  1816,  had  no 
relation  to  this  cause,  and  nothing  done  under  it  could  affect 
the  rights  of  the  defendant. 

4.  That  the  Supreme  Court,  having  discharged  the  order 
for  the  feigned  issue,  and  vacated  all  the  proceedings  under 
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t.  it  became  impossible  for  the  defendant  to  prosecute  the 
writ  of  error,  as  contemplated  by  the  agn  enient  of  the  7th 
of  J\lay,  1816. 

5.  That  the  Supreme  Court  having  allowed  the  judgment 
obtained  by  the  defendant  against  the  plaintiff  to  stand,  and 
given  leave  to  issue  an  execution  thereon,  its  validity  was  res 
judicata,  and  could  not  be  questioned  here. 

6.  But  even  if  the  transaction  were  usurious,  the  plaintiff's 
bill  would  be  bad  on  demurrer,  and  cannot,  on  the  hearing, 
entitle  him  to  relief,  unless  he  offers  and  consents  to  pay  the 
principal  and  interest  really  and  legally  due. 

February  10,  1821.     The  cause  stood  over  for  considera- 
tion, until  this  day. 

*THE  CHANCELLOR.     1.  The  first  and  great  point  in  this       [  *  134  ] 
case  is,  whether  the  charge  of  a  commission  of  two  and  a 
half  per  cent.,  uniformly  made  by  the  defendant,  upon  the 
advance  or  endorsement  of  negotiable  notes  to  and  for  the 
plaintiff,  was  usurious. 

The  defendant  was  in  the  habit  of  loaning  his  promissory  Where  D. Jem 
notes  to  the  plaintiff,  and  of  endorsing  negotiable  notes  for  ry  To'tes*"^ 
the  use  and  benefit  of  the  plaintiff,  from  the  1st  of  September,  J^te"^  /•.  for 
1808,  down  to  the  time  that  the  plaintiff  stopped  payment,  tlie  san.10  a- 

J  .  /    .  rl          r    J  mount     in    P\- 

and  of  taking  in  return  the  plaintiff's  notes  for  the  same  change,«n!a  M 

...  ,  /•      i  i  c  a  commission  ol 

sum,  payable  within  a  day  01  the  same  periods  ol  tune.  2au<iahaifpei 
Instead  of  being  a  cash  advance,  it  was  a  loan  of  his  credit  cceded th'-K ''M 
to  the  plaintiff,  and  attended  with  the  same  risk  and  trouble,  >ptercsl  for  tlie 

'    time   the   nott-s 

as  if  he  had  loaned  the  cash.     The  notes  answered  the  pur-  had  to  run,  the 

..  i          i    •      •  rr  i  •  i      •  transaction  was 

pose  of  cash  to  the  plaintiii,  and  considering  them  aS  cash,  held  to  he  «*»«. 
the  defendant  was  entitled  to  ask  and  receive  interest,  in  the  "07os  »oid. 
ii;i:ne  of  commissions,  at  the  rate  of  two  and  a  half  per  cent., 
nr  at  any  rate  that  did  not  exceed  the  rate  of  seven  per  cent 
I >rr  annum.     But  in  every  case  in  which  a  note  was  for  four 
months,  for  instance,  two  and  a  half  per  cent,  commissions 
wiis  more  than  at  the  rate  of  seven  per  cent.,  and  conse- 
quently usurious ;    and  if  for   five  months,  for  instance,   it 
was  less  than  the  legal  rate  of  interest,  and  consequently 
lawful.     All  the  notes  remaining  unpaid  which  are  specified  in 
the  schedule. A,  annexed  to  the  writing  of  the  date  of  the  27th 
of  August,  181 2,  and  in  the  pleadings  set  forth,  were  infected 
with  usury,  because  the  commission  of  two  and  a  half  per 
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1821.  cent,  allowed  upon  each  of  those  notes  exceeded  the  rate  of 
'-^~-.^"^— '  lawful  interest  thereon.  One  of  the  three  notes  of  the  date 
FANN.MG  Qf  ^  20th  and  21gt  of  ^g^  jSi2,  and  remaining  unpaid, 
DUNHAM.  was  for  flve  months,  but  those  three  notes  taken  together, 
with  the  allowance  of  the  commission  of  two  and  a  half  per 
cent,  on  the  aggregate  sum,  exceeded  the  rate  of  lawful  in- 
terest ;  and  they  ought  to  be  taken  together,  as  forming  one 
I  *  135  J  distinct  and  entire  transaction.  The  *three  notes  of  the  date 
of  the  COth  of  March,  remaining  unpaid,  were  each  for  five 
months  ;  but  it  appears  in  proof  that  they  were  not  given  until 
the  25th  of  April,  though  antedated,  and  a  commission  of  two 
and  a  half  per  cent,  upon  those  notes  for  the  period  they  were 
to  run,  computing  from  the  time  they  were  actually  given, 
exceeded,  also,  the  rate  of  lawful  interest.  And  the  five 
notes  in  that  schedule,  given  for  commissions.,  were  given  for 
commissions  containing  an  unlawful  excess  of  interest.  The 
same  objection  to  the  legality  of  ,the  commissions,  will  apply 
to  many  of  the  previous  transactions  of  a  similar  nature  de- 
tailed in  the  case,  and  there  can  be  no  doubt  that  continued 
usurious  exactions,  under  cover  of  commissions,  at  the  rate 
of  two  and  a  half  per  cent.,  were  practised  by  the  defendant 
upon  the  plaintiff  from  the  commencement  of  their  dealing 
in  the  exchange  of  notes. 

The  defendant  has  set  up,  and  urged,  as  a  justification 
for  the  commissions  charged,  that  they  were  the  usual 
commissions  of  merchants  and  auctioneers,  upon  the  sale  of 
goods,  and  that  those  notes  were  loaned  or  endorsed  on 
account  of  expected  and  promised  deposits  of  goods  to  be 
made  by  the  plaintiff,  and  sold  on  his  account  by  the  de- 
fendant. The  advances  and  charges  were  made,  as  it  is 
alleged,  in  anticipation  of  such  deposits,  and  to  ensure  to 
the  defendant  the  advantage  of  that  preference.  But  the 
whole  history  of  the  case,  and  all  the  documents  in  proof, 
speak  a  different  language.  These  assumed  deposits  were  a 
mere  pretext  and  cover  for  the  charge  of  these  unlawful  and 
usurious  commissions.  I  am  perfectly  satisfied  that  the 
exchange  of  notes  was  not  made,  or  these  commissions 
charged  upon  actual  deposits  of  goods  for  sale,  nor  upon  the 
credit  of  goods  bona  fide  expected  and  intended  to  be  de- 
posited. It  was  a  mere  exchange  of  notes  for  the  purpose 
of  raising  money  by  the  one  party,  and  for  the  purpose  of 
124 


CASES  IN  CHANCERY.  135 

exacting  a  premium  of  two  and  a  half  per  cent,  for  the  loan        1821 . 

of  his  paper,  by  the  other.     The  endorsement  of  notes,  and 

*the  renewal  of  notes,  were    all  for  the  same  object;  and 

the  plaintiff  was  led  on,  step  by  step,  into  a  labyrinth  from 

which  he  could  not  extricate  himself,  and  all  the  profits  of 

his  India  trade,  and  tangible  property  at  home,  were  drawn 

within  the  grasp  of  these  persevering  and  usurious  exactions. 

The  defendant  charged  two  and  a  half  per  cent,  premium 

for   every  responsibility  he  assumed,  in  whatever   shape    it 

might  be ;  and  when  we  consider  that  the  same  charge  was 

upon  every  renewal  of  notes,  and  that  no  goods  were,  in 

fact,  sold  by  the  defendant,  and  that  during  the  year  1812, 

the  idea  of  advances  on  expected  deposits  and  sales  grew 

more  and  more  improbable  and  visionary,  the  whole  pretence 

that  the  commission  had  a  reference  to  future  deposits  and 

auction    sales,  is    destitute  of  color   or   plausibility.     It  is 

impossible  to  mistake  the  real  nature  of  the  transactions ; 

the   accumulated  pledges  of  the  judgment  bond,  mortgage, 

ships,  and    manufacturing   shares,  were    all    taken    by    the 

defendant    as    collateral    securities    for    his    paper    and    his 

commissions. 

2.  The  next,  and  the  more  embarrassing  point,  is  as  to 
the  nature  and  extent  of  the  relief. 

If  the  defendant  was  endeavoring  to  enforce  any  of  his 
securities  in  this  Court,  and  the  present  plaintiff  had  set  up 
and  made  out  the  usury,  by  way  of  defence,  the  remedy 
would  have  been  obvious.  The  securities  would  have  been  If  the 

,         ,         .  ,  ...  of  money  on  an 

declared  void,  and  ordered  to  be  delivered  up  and  can-  usurious"  con- 
celled.  But  the  defendant  has  not  resorted  to  this  Court.  enforceTauv  of 
He  has  caused  a  judgment  to  be  entered  up  at  law,  upon  jj^i  ihcTwrrdw- 
the  warrant  of  attorney  given  bv  the  plaintiff :  and  the  e,r  .Sl'u  "P  llic 

"     c  •  defence  of  unit- 

Supreme  Court  have  ultimately  refused  to  afford  any  relief  nt,  wiiidi  is 
to  the  plaintiff  against  that  judgment,  though  that  Court  curities  \viii  "be 
awardrd  a  feigned  issue,  and  had  the  usury  in  the  bond  a^n^lrl'rod 

upon  which  the  judgment  was  entered,  established  by  the  to  I)C  ''eiivcred 
,        .       J      ^  •'up  and  cancel* 

verdict  of  a  jury.     The   defendant   has  also  proceeded   to  '«"'• 

c          ,  i  i  i  •  i       c      i  •      s-t  i  ^ul  w-licrn    I  lit 

foreclose  the  mortgage,  not  by  the  aid  of  this  Court,  but  lender  has  m-o 
*by  advertising  under  a  power  contained  in  the  mortgage,  ccc''c£  '^-"i 
and  it  is  the  present  plaintiff  who  is  compelled  to  come  here  and  m-m-i TCC 
and  ask  for  relief,  which  he  cannot  obtain  elsewhere,  l!!!iifi";ni!!  w.ir 
against  the  judgment  at  law  and  other  legal  securities 
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1821.        infected  with  usury,  by  means  of  the  original  transactions 
v-*p^.'-^»-^  and  responsibilities  which  they  were  intended  to  cover. 

Y'v  The    question    now    is,  upon    what  terms    he  can    have 

DUNHAM.        reljef 

to  foreclose  a  The  feigned  issue,  which  was  awarded  by  the  Supreme 
vinulFof  a  rxw-  Court,  upon  the  judgment  in  this  case,  was  granted  while 
er  of  sale,  under  j  had  the  honor  to  preside  in  that  Court;  and  that  course 

the  siaiule,  and 

the     borrower  was  then  understood  to  be  the  practice  of  the  Court,  when 

relief  '*  against  a  judgment  entered  by  confession  was  alleged  to  be  affected 

£wjuaudmoihcar  with  usury.     And  I  should  have  supposed,  that  if  the  usury 

le^ai  securities  had    been  found  by  the  jury,  (as  it  was  in  that   ca?e,  and 

on  the  ground  of  J  J      J  '    \ 

usury,  he  must,  upon  the  evidence  now  before  me,)  that  the  Court  would 

before    he    can    .  .      .    .  .      .  .  .  ,.     .     , 

be  entitled  to  have  administered  the  same  equitable  relief  that  is  usually 
offer  to Fpa>',  the  granted  here,  or  else  have  vacated  the  warrant  of  attorney, 
mieresMaw^uil  ant^  set  ^'^e  tne  judgment,  and  allowed  the  party  to  come 

ly  due;  and  in  and  plead  the  usury.  But  from  the  subsequent  proceed- 
that,  whether  .  r  .  J  .  .... 

usury  be  estab-  ings,  1  am  led  to  inter,  that  the  practice  on  this  subject  has 
or  be  Emitted  Deen  changed  since  I  left  that  Court,  and  that  all  summar) 
by  the  answer,  interference  at  law,  with  judgments  upon  confession,  charged 

with  usury,  is  now  denied. 

History  of  The  history  of  the  practice  of  the  Courts  of  law,  shows 
ttwrtiof  law,  the  embarrassments  attending  the  subject,  and  the  difficulty 
setiua!ideer|fd^  of  aPplying  a  legal  remedy,  consistently  with  the  rules  of 

ments   by   con-   Jaw. 
fession  on  bonds 

and  warrants  of      In  MiddlctoH  v.  Hill,  (  Cro.  EHz.  588.)  usury  was  pleaded 

attorney,  on  the  .        /.     .  .     .  ,  -       .  _, ,       ,r     „ 

ground  of  usu-  to  a  scirc  jacicts  upon  a  judgment  by  confession.  Ihe  K.  B. 
held  the  plea  bad,  for  that  a  judgment  was  not  an  assurance 
within  the  statute,  and  the  defendant  should  not  have 
suffered  a  judgment.  "  And  though  it  may  be  a  practice 
(i.  e.  bonds  with  warrants  of  attorney  to  confess  judgment) 
to  avoid  the  statute,  yet  it  shall  rather  be  tolerated,  than  to 
avoid  judgments  upon  such  suggestions."  The  case  of 

[*  138]  *Rowe  v.  Bellaseys,  (1  Sid.  182.)  was  to  the  same  effect, 
and  decided  upon  the  same  authority. 

The  same  point  was  brought  up  again  in  the  K.  B.,  in 
Bush,  assignee  of  Jones,  v.  Gower,  (Cases  Temp.  Hardw.  220. 
btr.  1043.)  when  Lord  Hard  wick  e  presided,  and  received 
the  same  decision.  But  though  the  usury  could  not  be 
reached  by  a  plea  to  a  scire  facias,  upon  a  judgment  con 
fessed,  the  Court  hinted,  "that  it  might  be  got  at,  on -motion 
to  vacate  the  judgment."  Lord  Hardwicke  discovered  great 
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opposition  *o  this  mode  of  shutting  out  the  defence  of  1821. 
usury,  and  observed,  that  ''  it  opened  a  door  to  an  evasion  of  '-* *~^s-** 
the  statutes  of  usury,  and,  therefore,  as  far  as  the  Court  could,  •£  ' 

they  would  come  at  it."  But  he  said,  it  could  not  be  done 
by  plea  "in  that  method,"  for  a  judgment  was  not  embraced 
by  the  words  "  contracts  or  assurances ;"  and  he  thought  it 
strange,  that  no  words  had  been  ever  inserted  in  any  of  the 
statutes  against  usury,  to  meet  the  practice  of  taking  judg- 
ment bonds,  which  had  been  a  contrivance  used  as  early  as 
Queen  Elizabeth's  time.  He  then  threw  out  a  suggestion 
for  consideration,  that  "  judgments  of  this  sort  might  be  set 
aside  in  an  interlocutory  way,  as  on  a  motion  for  ill  practice, 
for  the  warrant  of  attorney  might  be  considered  as  a  contract 
within  the  statute,  and  upon  this  foot  might  be  set  aside." 

This  case  was  decided  in  1736,  and  it  contains  probably 
the  earliest  hint  at  the  equitable  interference,  upon  motion 
and  feigned  issue,  which  has  since,  though  in  a  manner 
unsteady  and  fluctuating,  prevailed  in  Courts  of  law. 

In  Machin  v.  Delaval,  in  the  C.  B.,  (Barnes's  Notes,  52. 
277.  &  C.)  we  have,  perhaps,  the  first  precedent  of  this 
interference.  A  motion  was  made  to  set  aside  a  judgment, 
entered  upon  warrant  of  attorney /and  a  feigned  issue  was 
awarded  to  try  the  fact  of  usury.  At  a  subsequent  term, 
after  the  trial  of  the  feigned  issue,  and  a  verdict  finding  that 
the  warrant  of  attorney  to  enter  up  the  judgment  had  been 
given  in  consequence  of  an  usurious  contract,  the  Court  se* 
*aside  the  judgment,  and  directed  the  warrant  of  attorney,  [ 
and  the  bond  on  which  the  judgment  was  entered^  to  be 
delivered  up,  and  the  plaintiff  to  pay  the  costs  of  the  appli- 
cation. This  decision  carried  the  remedy,  at  once,  to  the 
utmost  length,  and  further  than  it  has  been  since  carried. 
For,  as  Lord  Loughborough  observed,  in  The  Duke  of 
Bohon  v.  Williams,  (2  Vcsey^jun.  154.  )  Courts  of  law  will, 
upon  their  general  jurisdiction,  enter  into  the  valio-'y  of  a 
warrant  of  attorney  and  judgment,  and  may  vacate  the 
warrant  of  attorney,  and  set  aside  the  judgment ;  but  the 
jurisdiction  does  not  extend  to  ordering  the  bond  to  he  de- 
livered tip,  and  if  ever  done,  it  has  been  done  inadvertently. 

The  next  case  of  this  kind,  arose  in  the  K.  B.,  in  Cook  ». 
Jones.  (Coirp.  727.)  A  rule  was  granted,  on  the  motion  of 
the  defendant,  to  show  cause  why  a  judgment  entered  on 
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1821.  warrant  of  attorney,  should  not  be  set  aside,  on  the  grounc 
that  the  consideration  of  the  warrant  was  usurious  Lord 
Mansfield  said,  that  the  party  was  without  relief,  unless  the 


FAWNING 


OI/NHAM.  Court  interposed,  and  an  issue  was  directed,  to  try  whether 
the  contract,  upon  which  the  warrant  was  given,  was 
usurious. 

We  have  no  further  report  of  the  case,  and  are,  therefore, 
unfortunately,  without  the  means  of  knowing  what  kind  of 
relief,  and  to  what  extent,  the  K.  B.  would  have  granted  it, 
if  the  issue  had  been  found  in  favor  of  the  defendant. 

Tn  Matthews  v.  Lewis,  (1  Anst.  7.)  a  mbtion  was  made  on 
the  common  law  side  of  the  Court  of  Exchequer,  to  show 
cause  why  a  judgment  entered  by  confession  should  not  be 
set  aside  for  usury,  and  even  the  rule  to  show  cause  was 
denied.  The  Court  admitted,  that  the  K.  B.  had  granted 
such  motions,  but  that  no  such  practice  existed  in  that 
Court ;  and  they  observed,  that  to  set  aside  judgments  of 
that  kind  by  a  summary  jurisdiction  of  a  Court  of  law,  was 
to  usurp  the  office  of  a  Court  of  Equity.  The  introduction 
of  the  practice  of  a  feigned  issue  was  rendered  necessary  by 
[*  140]  the  first  innovation  *of  sustaining  the  motion.  The  Court 
intimated  that  the  relief  ought,  in  such  cases,  to  be  limited  to 
me  extent  to  which  a  Court  of  Equity  goes,  which  decrees 
what  is  really  due,  and  no  more  ;  and  that  if  they  set  aside  the 
judgment,  the  plaintiff  would  lose  what  was  really  advanced. 

This  case,  as  far  as  the  authority  of  it  reaches,  shuts  out 
completely  all  relief  at  law  after  a  judgment  has  been 
confessed.  But  we  have  two  subsequent  cases  upon  this 
subject  in  the  C.  B.  in  which  it  appears,  that  they  continue 
to  exercise  an  equitable  jurisdiction,  in  cases  of  usury,  over 
judgments  by  confession. 

The  first  of  these  cases  is  that  of  Edmonson  v.  Popkin, 
(1  B.  Sf  Puller,  270.)  in  which  a  motion  was  made,  founded 
on  the  preceding  decision  in  Barnes,  to  set  aside  a  warrant 
of  attorney,  and  the  judgment  entered  thereon,  as  having 
.  been  made  to  secure  an  usurious  loan.  The  Court  did  set 
aside  the  warrant  of  attorney  and  judgment,  in  order  that 
the  question  of  usury  might  be  tried,  which  would  be  shut 
out,  if  the  judgment  was  allowed  to  stand. 

This  decision  was  six  years  after  that  in  the  Exchequer ; 
and  it  shows,  that  the  Exchequer  practice  on  the  subject, 
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was    considered   as   peculiar   to   that   Court,  and   had    no        ]  82 1 . 
influence  upon  the  settled  practice  of  the  C.  B.  v-^^v—^x 

The  other  case  in  the  C.  B.  was  that  of  Hindle  v.  FA™G 
O'Brien;  (1  Taunton,  413.)  upon  a  like  motion  the  usury  DONHAM. 
was  not  denied ;  and  the  Court  therefore  said,  that  there 
was  no  ground  for  an  issue  ;  and  they  proceeded  to  grant 
.•elief,  but  not  to  the  extent  of  the  case  in  Barnes,  nor  of 
that  in  B.  <^-  Puller,  for  the  last  case  seemed  to  enable  the 
party  to  plead  the  usury,  and  thereby  annul  the  bond  entirely. 
They  granted  a  limited  relief,  upon  the  principles  of  a  Court 
of  Equity,  by  compelling  the  defendant  to  do  what  was 
equitable,  by  paying  the  sum  really  advanced,  with  legal 
interest.  It  was  considered  as  an  application  to  the  equi- 
table jurisdiction  of  the  *Court ;  and  they  ordered  the  money  [  *  141  ] 
levied  on  execution  to  be  brought  into  Court,  and  referred  it 
to  the  prothonotary,  to  take  an  account  generally,  of  all 
matters  between  the  parties,  and  compute  the  principal  and 
legal  interest  due  to  the  plaintiff.  The  case  says,  the  Coort 
also  set  aside  the  judgment,  but  for  what  purpose  does  not 
appear. 

We  have  here  a  series  of  decisions,  showing,  that  the 
Court  of  C.  B.  does  interfere,  to  set  aside  or  control  judg- 
ments by  confession,  infected  with  usury ;  and  we  have  a 
decision  of  the  K.  B.  to  the  same  effect,  founded  on 
previous  suggestions  of  that  Court  in  favor  of  such  a  juris- 
diction. The  Court  of  Exchequer  is  the  only  Court  of 
common  law  powers,  which  has,  by  a  single  decision,  peremp- 
torily refused  to  interfere  ;  and,  perhaps,  that  may  have  arisen 
from  the  circumstance,  that  the  same  Court  has  also  a  distinct 
equity  jurisdiction. 

The  Supreme  Court  of  this  state  has,  until  lately,  followed 
the  decisions  of  the  K.  B.  and  C.  B.  at  Westminster. 

In  Wardell  v.  Eden,  (2  Johns.  Cases,  258.)  the  Court  said, 
that  the  proper  way  to  try  the  question  of  usury  against  a 
judgment  entered  by  confession  was,  by  awarding  a  feigned 
issue ;  and  this  was  accordingly  done,  in  the  cases  of  Gilbert 
v.  Eden,  (2  Johns.  Cases,  280.)  and  of  Slate  v.  Schuyler. 
(3  Johns.  Rep.  139.)  In  Hewitt  v.  Fitch,  (3  Johns.  Rep. 
250.)  the  judgment  was  set  aside,  without  a  feigned  issue,  as 
tin-re  was  no  denial  of  the  usury,  nor  any  doubt  of  the  fact. 

But  it  now  appears,  from  the  proofs  in  this  case,  that  after 
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1821.  tne  feigned  issue  had  been  awarded  and  tried,  and  the  usury 
found,  the  Supreme  Court  vacated  all  these  proceedings, 
an(j  jenie(i  jj}  rehef  to  the  present  plaintiff.  The  counsel 
for  the  defendant  have  insisted,  that  the  order  of  the 
Supreme  Court,  vacating  all  the  proceedings  under  the 
feigned  issue,  and  allowing  the  defendant  to  proceed  to 
execution  upon  his  judgment,  was  to  be  received  here,  as  a 
conclusive  bar  to  the  charge  of  usury  made  and  proved  in 
this  case :  I  cannot  consider  the  order  in  that  light.  Though 

142  ]  *I  have  not  the  benefit  of  the  reasons  on  which  the  order  of 
the  Supreme  Court  was  founded,  I  cannot  possibly  suppose, 
that  they  acted  upon  the  assumption,  that  there  was  no  usury 
in  the  case,  especially  after  the  verdict  of  the  jury  finding 
usury,  and  which  verdict  does  not  appear  to  have  been  set 
aside  or  questioned.  I  should  rather  infer,  that  the  Court 
were  pressed  with  the  difficulty  of  applying  a  fit  and  'suitable 
relief,  considering  how  unstable  the  jEwg-/is/i  decisions  had 
been,  as  to  the  nature  and  extent  of  that  relief;  and  that 
they  thought  it  most  advisable  to  follow  the  doctrine  of  the 
Court  of  Exchequer,  and  to  leave  the  party  to  his  suit  in 
this  Court,  and  which,  in  this  instance,  embraced  not  the 
judgment  only,  but  all  the  claims  and  securities  held  by  the 
defendant.  I  presume  the  Court  acted  upon  sufficient 
considerations,  but  without  any  intention  of  deciding  or 
concluding  the  question  of  usury,  or  affecting  the  title  of 
the  plaintiff  to  relief  in  equity. 

With  respect  to  the  relief  that  can  be  afforded  here,  I 
take  the  rule  to  be,  that  a  plaintiff  who  comes  to  a  Court  of 
Equity  for  relief  against  a  judgment  at  law,  or  other  legal 
security,  on  the  ground  of  usury,  cannot  be  relieved,  except 
upon  the  reasonable  terms  of  paying  to  the  defendant  what 
is  really  and  bonafide  due  to  him.  On  the  other  hand,  if 
the  party  claiming  under  such  usurious  judgment,  or  other 
security,  resorts  to  this  Court  to  render  his  claim  available, 
and  the  defendant  sets  up  and  establishes  the  charge  of 
usury,  the  Court  will  decide  according  to  the  letter  of  the 
statute,  and  deny  all  assistance,  and  set  aside  every  security 
and  instrument  whatsoever,  infected  with  usury.  It  is 
perfectly  immaterial,  in  respect  to  the  application  of  the 
principle  to  the  case  of  the  debtor  who  sues  here,  whether 
the  usury  be  confessed  by  the  defendant  in  his  answer,  or 
130 


CASES  IN  CHANCERY.  142 

be  made  out  by  proof.  The  plaintiff  must  still  consent  to  1821. 
do  what  is  just  and  equitable  on  his  part,  or  the  Court  will 
not  assist  him,  but  leave  him  to  make  his  *defence  at  law,  as 
well  as  he  can.  The  case  of  Taylor  v.  Bell,  (2  Fern.  171.) 
is  a  striking,  but  very  harsh  illustration  of  the  rule.  The 
plaintiff  had  given  bonds  with  sureties,  for  moneys  borrowed 
at  usury,  and  a  warrant  to  confess  judgment,  and  judgment 
was  entered  thereon.  He  then  brought  his  bill  to  be  relieved, 
and  for  an  account,  and  though  the  answer  confessed  the 
facts  from  which  the  usury  was  deduced,  relief  was  denied, 
and  he  was  ordered  to  pay  principal,  interest,  and  costs.  So, 
in  a  late  case  in  the  Exchequer,  (Skyrne  v.  Rybot,  cited  in 
Orde  on  Usury,  113.)  where  a  bond  and  warrant  of  attorney 
was  taken  in  an  usurious  transaction,  the  decree  was,  to  take 
an  account  of  the  money  really  paid,  and  that  on  payment 
thereof,  the  bond  and  warrant  of  attorney  were  to  be  deliv- 
ered up.  In  Scott  v.  Ncsbit,  (2  Bro.  641.  2  Coo?,  183.)  we 
have  this  strong  observation  of  Lord  Thurlow :  "  I  take  it 
to  be  an  universal  rule,"  he  observes,  "  that  if  it  be  neces- 
sary for  you  to  come  into  this  Court  to  displace  a  judg- 
ment at  law,  you  must  do  it  upon  the  equitable  terms  of 
paying  the  principal  money  really  due,  with  lawful  interest. 
I  have  no  idea  of  displacing  a  judgment  upon  any  other 
terms."  He  directed,  in  that  case,  that  the  judgment 
should  stand  as  a  security  for  the  money  actually  paid,  with 
legal  interest. 

The  equity  cases  speak  one  uniform  language  ;  and  I  do 
not  know  of  a  case  in  which  relief  has  ever  been  afforded  to 
a  plaintiff,  seeking  relief  against  usury,  by  bill,  upon  any 
other  terms.  It  is  the  fundamental  doctrine  of  the  Court. 
Lord  Hardwicke  (1  Vescy,  320.)  said,  that  in  case  of  usury, 
equity  suffers  the  party  to  the  illicit  contract  to  have  relief, 
but  whoever  brings  a  bill,  in  case  of  usury,  must  submit 
to  pay  principal  and  interest  due.  Lord  Eldon,  (3  Fes. 
fy  Bca.  14.)  after  an  interval  of  more  than  sixty  years,  de- 
clared precisely  the  same  rule.  At  law,  says  he,  you  must 
make  out  the  charge  of  usury,  and  at  equity,  you  cannot 
*come  for  relief,  without  offering  to  pay  what  is  really  due  ;  [  *  144  * 
and  you  must  either  prove  the  usury  by  legal  evidence,  or 
have  the  confession  of  the  party.  In  Eagleson  v.  Shotwcll, 
(1  Johns.  Ch  Rep.  536.)  the  same  rule  was  followed  in  this 
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1821.       Court,  where  a  party  came  to  be  relieved  against  usury  in  q 

^*^v~**-s  mortgage. 

X\N1V('  I  have  been  thus  particular  in  showing  the  rule  of  equity 

Dux  HAM.  on  tjjjs  subject,  because  the  plaintiff  has  sought  by  his  bill 
to  have  all  the  securities  taken  by  the  defendant,  and  in- 
fected with  usury,  declared  void,  and  ordered  to  be  cancelled, 
without  offering  to  pay  any  thing.  His  counsel  have  also 
contended,  at  the  hearing,  that  the  rule  in  equity,  where  the 
defendant  either  confesses  the  usury,  or  it  is  established  by 
testimony,  is  the  same  as  it  is  when  usury  is  set  up  as  a 
defence  to  a  demand  in  law  or  equity.  All  that  I  can  do  in 
this  case,  consistently  with  my  view  of  the  established  doc 
trine  of  the  Court,  is,  to  direct  an  account  to  be  taken  of 
the  dealings  between  the  parties,  and  to  hold  the  securities 
which  the  defendant  has  taken,  to  be  good  only  for  the  bal 
ance  which  may  appear  to  be  due  to  the  defendant,  after  de- 
ducting all  usurious  excess  in  any  of  his  commissions  and 
charges. 

The  objection  that  presses  upon  the  subject  is,  that  the 
statute  of  usury  may  be,  in  a  great  degree,  eluded,  by  taking 
a  judgment  bond,  which  precludes  the  debtor  from  an  op- 
portunity of  pleading  the  usury  in  a  Court  of  law  ;  and  if 
ho  can  only  be  relieved  upon  the  principles  of  a  Court  of 
Equity,  or  by  the  summary  powers  of  a  Court  of  law,  act- 
ing upon  equitable  principles,  the  usurious  creditor  is  sure 
to  preserve  his  principal  sum,  and  the  lawful  interest.  But 
this  objection  was  for  a  long  time  perceived,  and  felt,  and 
endured  in  the  Courts  of  law,  before  any  remedy  could  be 
applied  ;  and  though  they  interfered,  at  first,  most  effectually, 
by  vacating  the  warrant  of  attorney,  and  allowing  the  party 
to  come  in  and  plead,  they  seem  now  to  have  abandoned  the 

[  *  145  ]  case  to  equitable  relief,  and  to  choose  to  ^administer  no  other. 
It  is  the  folly  of  the  party  to  have  precluded  himself  from 
pleading,  by  confessing  judgment.  .Leges  vigilnntibns  non 
darmientibus  subveniunt.  At  any  rate,  though  it  were  even 
to  be  regretted,  that  Courts  of  law  cannot  place  the  debtor  in 
a  condition  to  be  enabled  to  annul  the  contract  altogethei, 
under  the  sanction  of  the  statute  ;  yet  certainly  I  should  in- 
troduce a  new  principle  into  this  Court,  if  I  was  now  to  un- 
dertake to  displace  a  judgment  at  law,  upon  any  other  terms 
than  those  T  have  mentioned. 
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The  same  objection  and  difficulty  occur  in  the  case  of  a  1821. 
mortgage  taken  to  secure  an  usurious  loan,  with  a  power  V^^-N^-^^X 
to  sell,  annexed  to  it,  by  means  of  which  the  creditor  fore- 
closes his  mortgage  by  an  act  inpais,  without  calling  upon  D«H»H*«. 
any  Court  to  assist  him.  The  debtor  has  no  relief  in  that 
case,  but  by  applying  to  this  Court,  and  then  he  must  com- 
ply with  the  terms  of  paying  what  was  actually  advanced. 
He  deprives  himself,  in  that  case,  by  the  power  to  sell,  as 
he  does  in  the  other,  by  his  warrant  of  attorney  to  confess 
judgment,  of  an  opportunity  to  appear  in  the  character  of 
defendant  and  plead  the  usury.  These  are  cases  in  which 
the  party,  by  his  own  voluntary  act,  deprives  himself  of  his 
ability  to  inflict  upon  the  creditor  the  loss  of  his  entire  debt. 
Many  other  cases  may  be  stated  in  which  the  same  result 
will  follow.  The  party  is  in  the  same  situation  if,  instead 
of  resisting  the  usurious  claim,  he  pays  it.  He  cannot  then 
expect  assistance  to  recover  back  more  than  the  usurious 
excess.  If  the  warrant  of  attorney,  or  the  power  to  sell, 
were  procured  by  fraud,  or  surprise,  or  accident,  that  would 
form  a  distinct  head  of  relief,  and  in  no  wise  applicable  to 
the  case.  And,  perhaps,  it  is  sufficient  for  the  purposes  of 
public  justice,  and  public  policy,  that  the  law  has  enabled  a 
debtor,  in  every  case,  in  which  he  does  not  of  his  own  accord 
deprive  himself  of  the  means,  to  plead  the  statute  in  discharge 
of  his  usurious  contract,  and  of  his  obligation  *to  pay  even  what  [  *  146  ] 
was  received,  and  that  in  all  cases  he  can,  by  pacing  the 
actual  principal  received,  and  the  lawful  interest,  be  relieved 
from  the  usurious  exaction. 

The  following  decree  was  entered :  "  It  is  declared  that 
the  promissory  notes  given  by  the  plaintiff  to  the  defendant, 
and  specified  in  the  writing  in  the  pleadings  mentioned, 
of  the  27th  of  August,  1812,  and  in  schedule  A,  to  the 
said  writing  annexed,  and  which  remain  unpaid,  are  in- 
fected with  usury,  and  that  the  practice  stated  in  the  plead- 
ings of  asking  and  receiving  a  commission  of  two  and  a 
half  per  cent,  upon  the  exchange  of  notes  between  the  par- 
ties, or  upon  negotiable  paper  endorsed  by  the  defendant, 
was  usurious  in  every  instance  in  which  such  commission 
txceeded  the  rate  of  seven  dollars,  for  the  forbearance  of 
JOO  dollars  for  one  year,  or  exceeded  that  rule,  for  a  greater 
or  'ess  sum  for  any  other  period  ;  and  that  the  pretence  set 
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1821.  UP  by  the  defendant,  that  the  said  commissions  were,  taken 
**^~v~^-'  for  and  on  account  of  expected  deposits  of  goods  for  sale 
FAXMNG  at  auctiorij  was  unfounded  in  point  of  fact.  And  it  is  fur 
DLMIAM.  ther  declared  to  bo  the  established  doctrine  and  practice  of 
the  Court,  that  the  plaintiff  who  seeks  the  aid  of  the  Court 
to  set  aside  a  judgment  at  law,  or  other  legal  security,  on . 
the  ground  of  usury,  cannot  be  entitled  to  relief,  whether 
the  usury  be  established  by  proof,  or  admitted  by  the 
answer,  except  upon  the  terms  of  paying  the  principal  and 
interest  lawfully  due  thereon,  after  deducting  every  usuri- 
ous excess  ;  and  that  the  judgment,  and  the  mortgage,  and 
the  West  Chester  manufacturing  stock,  held  by  the  defend- 
ant in  this  case,  and  mentioned  in  the  pleadings,  are  to  be 
deemed  and  taken  as  securities  only  for  the  balance  that 
may  be  due,  after  such  deduction.  It  is  thereupon  ordered, 
&c.,  that  it  be  referred  to  one  of  the  masters  of  the  Court 
to  take  and  state  an  account  of  all  the  loans  or  endorsements 
of  notes,  or  advances  in  cash  by  the  defendant,  to  or  on  be- 
[  *  14""  ]  half  of  the  plaintiff,  and  of  all  notes  given  by  the  plaintiff  *to 
him  in  exchange,  or  for  commissions,  or  otherwise,  and  stated 
or  referred  to  in  the  pleadings  and  proofs,  from  the  com- 
mencement of  their  dealings  as  therein  stated,  and  that  on 
such  accounting,  the  master  in  no  case  allow  any  commissions 
to  the  defendant  beyond  the  lawful  rate  of  interest  declared 
as  aforesaid ;  and  that  the  defendant  be  charged  with  all  ex- 
cess of  interest  received  by  him,  in  the  shape  of  commissions 
or  otherwise,  during  the  course  of  such  dealings ;  and  that  he 
also  credit  the  plaintiff  with  the  amount  for  which  his  share 
or  third  part  of  the  ship  or  vessel  called  the  Tea  Plant,  sold, 
as  admitted  in  the  pleadings,  and  with  all  other  payments 
made  by  the  plaintiff,  and  credited  by  the  defendant,  and  that 
he  report  the  balance,  if  any,  remaining  due  to  the  defendant 
upon  such  accounting,  and  that  interest  be  charged  and  al- 
lowed on  such  accounting,  when  the  same  would  be  proper, 
according  to  law,  and  the  usage  of  the  Court.  And  it  it 
further  ordered,  that  the  master  report  to  the  Court  with  al 
convenient  speed,  and  that  the  question  of  cost"  and  ail  fur 
ther  directions  be,  in  the  mean  time,  reserved  " 
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VAN   Ai.si 

*VAN  ALST  and  others  against  HUNTER  and  others.     HUNT*-*- 

A  motion  for  a  second  trial  of  a  feigned  issue,  directed  by  the  Court,  to 
try  the  validity  of  a  will,  made  the  second  term  after  that  in  which 
the  N.  P.  record  and  judge's  certificate  had  been  filed,  and  upon 
an  ex  parte  statement  of  the  evidence  given  at  the  trial,  was  denied, 
on  the  ground  of  the  delay,  and  the  want  of  the  proper  documents. 

But  a  new  trial  may  be  moved  for  and  granted  at  the  final  hearing,  on 
the  equity  reserved. 

Though  it  is  the  most  usual  course  to  award  a  second  trial  on  a  feigned 
issue,  in  case*  touching  the  inheritance,  where  the  verdict  is  in  favor 
of  the  will,  and  against  the  heir  at  law,  yet  it  rests  entirely  in  the  dis- 
cretion of  the  Court  to  award  a  second  trial  or  not,  according  to  the 
circumstances  and  testimony  in  the  case. 

THE   plaintiffs,  Abraham    Van  Alst  and  twenty  others,   Nov.  9,  1320, 
being  heirs  at  law  of  Jacob  Bennet,  deceased,  filed  their  bill  Feh.  is.  1821. 
on  the  4th  of  November,  1818,  against  the  defendants,  George 
Hunter,  and  Anne  his  wife,  and  David  C.   Van  Alst,  to  set 
aside  the  will  of  Bennet,  on  the  ground  of  the  incompetency 
of  the  testator. 

The  testator  died  on  the  22d  of  April,  1817,  leaving  the 
plaintiffs,  and  the  defendants  Anne  Hunter  and  D.  C.  V.  A., 
his  heirs  at  law.  On  the  10th  of  January,  1816,  the  testator 
made  a  will  and  codicil,  set  forth  in  the  bill,  by  which  he  gave 
to  the  defendant  Hunter,  and  Anne  his  wife,  the  farm  on 
which  the  testator  then  lived,  at  Netvtou-n,  in  Queen's  county, 
in  fee,  charged  with  the  payment  of  1 ,750  dollars,,  to  the 
other  defendant,  D.  C.  Van  Alst,  the  grandson  of  the  tes- 
tator. He  also  devised  to  them  his  negroes,  furniture,  and 
stock  on  his  farm,  and  directed  his  executors  to  pay  his  debts 
out  of  his  personal  estate  not  before  bequeathed,  and  author- 
ized them  to  sell  his  lands  in  King's  county ;  and  all  the  resi- 
due of  his  estate,  of  what  nature  or  kind  soever,  he  gave  to 
his  grandchildren  and  great  grandchildren,  in  *fee.  Anne  [  *  1 49 
Hunter  was  the  only  surviving  child  of  the  testator.  The 
bill  charged  that  the  defendants  had  taken  possession  of  the 
real  estate,  and  of  the  deeds  and  muniments  of  title,  &c. 
That  the  said  pretended  will,  if  ever  made  and  published,  was 
void  in  law,  on  account  of  the  incompetency  of  the  testator, 
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1821.  wno  was  not  °f  sound  mind  and  memory  at  the  time,  ana 
was  under  the  improper  restraint  and  influence  of  the  de- 
fendants. The  bill  prayed,  that  the  will  might  be  decreer 
to  be  void,  and  be  ordered  to  be  delivered  up  and  cancelled  ; 
that  a  trial  at  law  might  be  had,  under  the  directions  of  the 
Court,  to  ascertain  the  validity  or  invalidity  of  the  will  and 
codicil  ;  that  the  defendants  be  let  into  the  possession  of  their 
respective  shares  of  the  premises  ;  and  that  the  defendants 
be  enjoined  from  committing  waste,  and  account  for  the  rents 
and  profits,  &c.,  and  for  general  relief. 

The  answer,  filed  January  29,  1819,  admitted  the  descent 
of  the  plaintiffs,  as  stated,  the  seisin  of  Bcnnet,  and  his  death, 
and  that  the  defendants  had  possessed  themselves  of  the  real 
estate,  &c.  ;  and  alleged  that  they  had  good  title  to  the  same, 
under  the  last  will  and  testament  of  J,  13.,  dated  January 
10,  1816,  duly  attested;  and  they  averred  that  the  testator 
was  of  sound  mind  and  memory  when  he  made  the  will  and 
codicil,  &c.,  and  that  the  same  are  valid  at  law,  and  wert 
not  made  under  any  restraint  or  improper  influence,  and  that 
they  were  willing  that  the  validity  of  the  will  should  be  tried 
in  any  manner  the  Court  might  direct. 

A  replication  was  filed,  and  proof  taken  as  to  the  compe- 
tency of  the  testator.  Twenty-one  witnesses  were  examined 
on  the  part  of  the  plaintiff*,  and  twenty-three  on  the  part  of 
the  defendants.  On  the  1st  of  December,  1819,  a  decretal 
order  was  made,  directing  a.  feigned  issu^  to  be  made  and 
tried  in  the  city  of  New-York,  by  a  jury,  to  determine 
whether  J.  B.  was  of  sound  mind  and  memory  at  the  date 
of  the  will,  and  competent  to  make  the  will  and  codicil,  on 
[  *  150  ]  *the  trial  of  which  issue  the  pleadings  and  the  proofs  taken 
in  the  cause  were  to  be  admitted  in  evidence.  The  feigned 
issue  was  tried  at  the  New-York  sittings,  in  June,  1820,  be- 
fore Mr.  Justice  Yates  ;  and  after  a  trial  of  eight  days,  the 
jury  found  a  verdict  for  the  defendants  ;  and  the  judge  cer- 
tified, that  the  defendants  examined  twenty  witnesses,  whom 
he  named,  and  read  the  depositions  of  seven  witnesses  who 
had  been  examined  in  chief  in  this  Court,  and  that  the  plain- 
,  tiffs  had  examined  nineteen  witnesses  named  by  him,  and 
read  the  depositions  of  five  witnesses  who  had  been  exam- 
ined in  chief  in  this  Court  ;  and  that  "  the  verdict  was  satis- 
factory to  him."  On  the  26th  of  June,  1820,  the  N.  P.  rec 
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iftd  of  the    feigned  issue,  with    the  judge's    certiticate  en-        1821. 

dorsed  thereon,  were  brought  into  this  Court ;  and,  on  motion 

of  the  counsel  for  the  defendants,  filed   with  the   register. 

This  Court  continued  its  session  for  four  days  after  the  26th 

of  June ;  but  no  step  was  taken  by  the  plaintiffs  in  the  cause, 

nor  were  any  proceedings  had  by  them  during  the  following 

August  term.     In  the  ensuing  vacation,  an  order  was  obtained 

by  the  defendant's  solicitor,  to  set  down  the  cause  for  a  final 

hearing  in  October,  1820,  on  the  equity  reserved.     The  cause 

was,  accordingly,  regularly  brought  to  a  hearing  at  that  term, 

which  commenced  on  the  23d  of  October. 

November  9,  1820.  T.  A.  Emmet,  for  the  plaintiffs,  moved 
for  a  new  trial,  on  an  ex  parte  statement  of  the  evidence 
given  at  the  trial  of  the  feigned  issue,  furnished  by  him,  and 
which  accompanied  the  notice  of  the  motion  :  and  he  also 
moved,  that  if  it  should  be  objected,  that  the  evidence,  so 
produced,  was  not  duly  authenticated,  that  a  copy  of  the 
'udge's  minutes  might  be  directed  to  be  produced. 

Wells,  for  the  defendants,  objected  to  the  motion  for  a  new 
trial,  as  being  irregular,  and  too  late.  There  had  been,  *he  [  *  15  j 
said,  a  delay  of  four  days  during  June  term,  the  whole  of 
August  term  following,  and  of  sixteen  days  during  the  Octo- 
ber term,  before  the  motion  was  made ;  and  that  no  attempt 
had  been  made,  on  the  part  of  the  plaintiffs,  during  all  that 
time,  to  have  the  case  settled,  nor  had  any  application  been 
made  to  the  judge  for  a  copy  of  his  minutes.  He  cited  2 
Atk.  378. 

THE  CHANCELLOR,  for  the  reasons  stated  by  the  counsel 
for  the  defendants,  denied  the  motion  for  a  new  trial. 

The  cause  then  came  on  for  a  final  hearing  on  the  equity 
•eserved. 

Wells,  for  the  defendants,  on  the  evidence  taken  in  chief, 
the  award  of  the  feigned  issue,  and  the  judge's  certificate, 
moved  for  a  decree  establishing  the  will  of  the  testator,  and 
Omt  the  plaintiffs  pay  the  costs  of  the  feigned  issue. 
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1921.  ^  A-  Emrne;  and  Hoffman,  contra,  contended  that  in  no 

instance  had  a  second  trial  been  refused,  on  an  issue  of  dcsi 
savit  vel  non,  where  a  verdict  was  found  against  the  heirs 
that  the  evidence  taken  in  chief,  which  the  counsel  particu- 
larly examined  and  discussed,  was  very  strong  against  the 
validity  of  the  will ;  and  that,  at  any  rate,  the  Court  would 
not  affirm  the  verdict,  without  calling  for  the  minutes  of  the 
judge  ai>  to  the  parol  evidence  given  at  the  trial  of  the  feigned 
issue.  They  cited  2  Vesey,  554.  2  Vesey,  jun.  287.  4 
Vesey,  jun.  205.  Ambl.  210.  2  Vern.  75.  378.  Dickens, 
500.  633.  7  Br.  P.  C.  149.  158.  (2d  erf.)  1  Vesey,  128. 
3  AtTc.  543.  Wyatt,  P.  R.  263.  1  Vern.  293.  1  Vesey, 
29.  Ambl  324.  3  Atk.  543.  2  Vern.  285.  1  Phillimore, 
193,  194.  199,  200.  359.  Powell  on  Devises,  146.  6  Co 
Rep.  23. 

D.  B.  Ogden  and  Wells,  in  reply,  discussed  the  evidence 

[  *  1 52  ]       *taken  in  the  cause,  and  stated  the  practice  of  the  English 

Court  of  Chancery,  as  to  granting  new  trials,  in  such  cases. 

They  cited   Wyatt,  263.     1    Vern.  287.     1    Vesey,  28,  29. 

XAtk.  343.     Ambl  324.     2  Vesey,  553.     2  Vesey,  jun  287. 

;  4  Vesey,  205.     2  Vern.  378.     Dickens,  500. 683.     13  Vesey, 

297.     4  Bl.  Comm.  452.     Dickens,  576.     9  Fcscy,  165.  52. 

5  Wfcecr*.  -Rep  424.     2  ^*fr.  321.     7  #ro.  P.  C.  177.  145. 

• 

Feb.  13, 1821.  THE  CHANCELLOR.  This  was  a  bill  filed  by  the  heirs  of 
Jacob  Bennet,  to  set  aside  his  will,  as  having  been  made, 
when,  by  reason  of  his  age  and  infirmity,  he  was  not  of  com 
petent  mind  and  memory,  or  of  having  been  procured  by  the 
undue  influence  of  the  defendants.  An  issue  was  awarded, 
according  to  the  practice  of  the  Court  in  such  cases,  to  try 
the  question  of  the  testator's  competency,  and  the  validity  of 
the  will.  The  cause  was  tried  at  the  New-York  Sittings,  in 
June.  1820,  and  after  a  trial  which  lasted  eight  days,  and 
in  which  thirty  nine  witnesses  were  examined,  *viva  voce,  and 
twelve  depositions  of  witnesses  not  produced,  were  read,  the 
verdict  of  the  jury  was  in  favor  of  the  validity  of  the  will 
The  j'.idge  who  presided  at  the  trial,  certified  that  the  verdict 
was  satisfactory  to  him,  and  no  objection  has  been  made  to 
any  proceeding  or  decision  at  the  trial. 
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The  nisi prius  record  of  the  feigned  issue  and  verdict,  with 
the  judge's  certificate  endorsed,  were  brought  into  this  Court, 
and  filed  during  the  last  June  term,  and  four  or  five  days  be-         *t* 
fore  the  end  of  the  term.    .During  the  August  term,  nothing      Hi'M-;"- 
was  moved  or  done  in  the  case,  but  the  cause  was  regularly  A  motion  for  a 
set  down  for  hearing,  on  the  part  of  the  defendants,  at  the  ^gawTiswI^ 
last  October  term,  upon  the  equity  reserved.     The  term  com-  d,'rci  lttti  '•:•'  llils 

*•      t  Court,  to  try  the 

rnenced  on  the  23d  of  October,  and  on  the  9th  of  November,  validity   ot    a 

the  counsel  for  the  plaintiffs  moved  for  a  new  trial  upon  an  second  tcnr 
ex  parte  statement  of  the  testimony  taken  upon  the  trial,  and  record"  and  eer- 
furnished  on  their  part,  but  without  *any  previous  offer  or  f  *  j  53  j 
attempt  to  settle  a  case  between  the  parties,  or  any  applica-  ffifate  «'  the 

*       ff  jii  i^e  lind  been 

tion  or  reference  to  the  judge  for  his  notes.     The  motion  fi!«i>.  011  ai>  ex 

11-11  /'iii  e-  parte  statement 

was  consequently  denied,  by  reason  of  the  delay,  and  of  the  of  ihe  evidence, 
absence  of  every  other  document  but  the  ex  parte  statement.  ^  ground'  of 
The  cause  was  then  brought  to  a  hearing  upon  the  equity  |^  wam^ofThe 
reserved,  and  a  new  trial  was  moved  for,  upon  the  ground  proper     doou- 
of  the  testimony  taken  in  chief  in  this  Court,  and  which  was 
substantially  the  same  as  that  afterwards  produced  upon  the 
trial  of  the  feigned  issue. 

There  can  be  no  doubt  of  the  regularity  of  the  application  A  now  trial  of  a 

.  .....  .  .  -      feigned       i<sue 

lor  a  new  trial,  at  the  hearing  upon  the  equity  reserved.  It  ma>i>e granted, 
has  been  as  often  granted  in  that  way,  as  upon  a  previous  °"a.]tta  for^taS 
petition,  or  distinct  motion  for  the  purpose.  To  satisfy  my-  p|irPose>  .at  lhe 

*        '      final  lu.-;iring  oc 

self  upon  the  merits  of  the  case,  I  have  not  only  read  over  i»e  equity  re 
(he  testimony  taken  in  chief,  but  have  also  applied  to  the 
learned  judge  who  presided  at  the  Sittings,  and  have  exam- 
ined his  notes,  taken  at  the  trial,  and  compared  the  testimo- 
ny of  the  witnesses  who  were  sworn  at  the  trial,  with  the 
testimony  of  the  same  witnesses  previously  taken  in  this 
Court.  There  were  also  some  witnesses  examined  at  the 
trial,  who  had  not  been  previously  examined  here,  and  par- 
ticularly five  witnesses  on  the  part  of  the  defendants,  who 
gave  material  testimony  in  addition  to  what  had  been  before 
furnished,  in  favor  of  the  testator's  competency.  I  have  thus 
possessed  myself  of  all  the  proof  taken  on  the  subject,  both 
in  this  Court  and  upon  the  trial  of  the  issue,  and  there  is  no 
affidavit  or  suggestion  of  the  discovery  of  furth  r  testimony 
materic.1  to  the  case. 

The  question  then  fairly  presents  itself:  Arn  I  bound  hv 
the  rules  and  practice  of  the  Court,  at  all  events,  to  grant  a 
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]$%\.        new  trial,  seeing  that  the  verdict  which  has  been  taken.! 
against  the  heirs,  and  in  favor  of  the  will  ?     Or,  if  a  reasonubla 
discretion  is  permitted  to  be  exercised,  is  a  new  trial,  under 
all  the  circumstances  of  this  case,  dictated  by  such  discretion  ? 
*1.  There  can  be  no  doubt  of  its  being  the  more  usual 
usual  course  in  tne  English  Chancery  to  grant  a  second  trial,  in 
rourse  to  sjrant  favor  of  the  heir,  and  out  of  regard  to  the  inheritance,  which 

a    second   inal   . 

i.,i  „  I.-..UIUM!  is-  is  greatly  respected,  and  peculiarly  guarded  by  the  policy  ol 
BfleHmg  tdtiie  the  law.  But  I  have  not  been  able  to  discover  any  absolute 
wiu-"' "ti!e%cr-  an(^  inflexible  rule  in  favor  of  such  second  trial.  Though 
diet  is  in  favor  the  Court  generally  grants  a  second  trial,  in  cases  touching  the 

o!  the  will,  and  J  ° 

against  the  heir,  inheritance,  before  it  concludes  the  heir,  yet  this  is  not  always 

ijrelj  ili The  iHs-  the  case,  and  there  are  precedents  both  ways.     The  latest 

cwuo "award  case  on  the  subject,  is  tliat  of  White  v.  Wilson,  (13  Vesey, 

a  .second  uiai  37  \  wnich  came  before  Lord  ErsTcme,  in  1806.     In  that  case, 

or  not,  accord-  ' 

ln°:  to  the  cir-  the  devisees  filed  the  bill,  to  have  a  will  established  and  the 

ruiiisMnces  and  .  .  .  .         . 

U»ilmony  in  the  trusts  carried  into  execution.  An  issue,  dcvisavit  vet  won., 
was  granted  at  the  instance  of  the  heir  at  law,  suggesting 
incompetency  in  the  testator.  Upon  the  trial  of  the  issue 
in  the  K.  B.,  a  verdict  was  found  in  favor  of  the  will.  A 
motion  was  made  on  the  part  of  the  heir  for  a  new  trial,  upon 
a  suggestion  of  the  expectation  of  further  evidence,  and  that 
if  directions  were  to  be  given  upon  this  verdict,  the  effect 
would  be  a  perpetual  injunction,  and  the  right  never  could 
be  bound  by  a.  single  ejectment.  The  Lord  Chancellor  de- 
clared, "  That  he  should  be  very  sorry  to  find  a  rule  in  the 
Court,  that  there  must  be  a  second  trial  of  an  issue,  if  de- 
sired, without  any  ground  laid  for  it.  The  inclination  of 
Courts  of  justice  is  against  permitting  parties  to  beat  up  for 
evidence  ;  especially  in  a  case  of  fact,  mixed  with  opinion.  No 
affidavit  is  produced,  giving  the  reason  to  expect  further  evi- 
dence capable  of  shaking  the  verdict."  The  new  trial  was 
accordingly  denied;  and  when  the  cause  was  decided  upon 
the  equity  reserved,  the  Chancellor  gave  no  costs  on  either 
side,  as  to  the  trial  of  the  issue,  but  ordered  the  heirs  at 
law  to  pay  the  costs  of  the  motion  for  a  new  trial,  and  gave 
them  their  costs  of  the  suit. 

This  is  a  stronger  case  than  if  the  heir  had  filed  the  bill ; 

for  here  the  heir  was  called  into  a  Court  of  Equity,  and  did 

*  155  ]       not  voluntarily  desert  his  privilege  at  law  of  trying  the  *ques- 

tion  in  ejectment,  where  a  verdict  does  not  conclude  him 
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The  heir  has  no  right  to  come  here,  as  of  course,  and  have  1821. 
an  issue  substituted  in  the  place  of  an  ejectment ;  for  a  Court 
of  Equity  is  not  the  proper  jurisdiction  to  try  the  validity  of 
a  will.  When  an  issue  has  been  directed,  on  the  bill  of  the 
heir  at  law,  it  has  been,  according  to  what  was  said  by  the 
master  of  the  rolls,  in  Jones  v.  Jones,  (3  Merivak,  161.)  in 
cases  where  no  opposition  has  been  made  to  that  mode  of 
proceeding.  It  has  been  understood  to  be  settled,  since  the 
case  of  Kerrich  v.  Bransby,  (3  Bro.  P.  C.  35S.)  decided  on 
appeal,  in  1727,  that  the  validity  of  a  will  must  be  determined 
upon  a  trial  at  law.  (See  also  9  Mod.  £0.  Dau-son  v.  Cha- 
ter.)  If  the  heir  will  abandon  his  remedy,  by  ejectment  at  law, 
and  come  here  by  bill,  for  an  issue,  (which  has  sometimes  been 
termed  an  ejectment  bill,)  he  must  content  himself  to.  take  his 
remedy  here,  under  the  doctrine  of  the  Court,  that  a  right 
may  be  considered  as  determined,  with  a  view  to  a  perpetual 
injunction,  by  one  trial  at  law,  if  such  issus  be  sent  out  of  this 
Court  for  that  purpose.  This  was  the  doctrine  as  declared 
by  Lord  Thurlow,  in  Robinson  v.  Lord  Byron ;  (2  Cox,  4.) 
and  it  had  formerly  received  illustration  and  sanction,  on  ap- 
peal, in  parliament,  in  the  case  of  Loma.T  v.  Ryder.  (2  Bro. 
P.  C.  258.)  In  that  case,  an  issue -was  awarded  in  Chance- 
ry, to  try  a  question,  as  to  what  was  freehold  and  what  was 
copyhold  land,  and  a  new  trial  was  afterwards  moved  for  in 
Chancery,  and  denied.  An  appeal  was  carried  to  the  House 
of  Lords,  and  it  was  contended,  that  as  the  appellant's  inher- 
itance was  concerned,  it  ought  not  to  be  bound  by  one  trial, 
when  he  was  at  liberty  to  try  his  right  in  ejectment  as  often 
as  he  pleased. — That  if  he  could  not  obtain  a  new  trial,  he 
would  be  forever  barred  of  his  right,  being  restrained  by  the 
Court  of  Chancery  from  bringing  any  action  at  law  to  assert 
tin  same;  and  that  by  the  rules  and  practice  of  the  Court, 
in  the  case  of  an  inheritance,  a  new  trial  was  very  rarely,  if 
fvi-r,  denied.  To  this  it  was  answered,  that  the  appellant 
hud  *elected  to  take  his  remedy  in  equity,  and  not  by  eject-  [  *  156 
inent.  That  the  reason  why,  in  ejectment,  one  trial  does 
not  bind  the  inheritance,  is  not  from  any  rule  or  maxim  of 
!;i\\,  licit  one  trial  cunnot  conclude  the  right;  for  in  proper 
;u -lions  that  may  be  done;  but  from  the  peculiar  nature  of  an 
ejectment,  in  which  no  judgment  as  to  the  inheritance,  can 
be  given. 
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1821.  The  reasoning  on  the  part  of  the  respondent  was  sane 

tioned  by  the  affirmance  of  the  decree. 

jn    th(J   case   of  £a/,c/.    y    Rlu    ^    BfQ     p      £     ^Q^    ^ 

devisees  filed  their  bill,  to  establish  a  will ;  and  the  heir  at 
law  thereupon  filed  a  cross  bill,  praying  for  an  issue  at  law, 
to  try  the  validity  of  the  will.  After  the  cause  was  at  issue 
in  Chancery,  several  witnesses  were  examined  on  both  sides, 
and  an  issue  awarded.  The  trial  of  the  issue  at  the  assizes 
lasted  fourteen  hours,  and  a  great  number  of  witnesses  were 
examined,  for  and  against  the  will,  who  spoke  nearly  to  the 
same  effect,  as  they  had  before  deposed  to,  upon  their  ex 
animation  in  Chancery.  The  verdict  of  the  jury  was  ID 
favor  of  the  will ;  and  in  consequence  of  it,  and  of  the 
great  contrariety  in  the  evidence,  a  new  trial  was  moved  foi 
and  largely  discussed;  but  Lord  Chancellor  Bathurst,  in 
1771,  denied  the  motion,  and  declared,  that  both  himself, 
and  the  judge  who  tried  the  cause,  were  satisfied  with  the 
verdict. 

From  this  order,  the  heir  at  law  appealed,  and  his  very 
able  counsel  (Sir  /.  Mansfield,  and  Serjeant  Glynn,}  never 
pretended  to  claim,  as  a  matter  of  right,  that  a  second  trial  was 
to  be  granted,  without  having  regard  to  the  merits  of  the  ver- 
dict. They  only  observed,  "  that  Courts  of  Equity  had  often 
directed  new  trials  in  suspicious  cases,  where  fraud  or  forgery 
was  imputed  to  a  will,  and  the  verdict  had  not  been  satis- 
factory." They  relied  on  the  fact  that  the  evidence  clearly 
preponderated  in  favor  of  the  heir,  and  that  the  evidence  in 
support  of  the  will  was  absurd,  inconsistent,  and  contradicto- 
ry, and,  in  short,  that  the  facts  given  in  evidence  *were  ex- 
ceedingly complicated,  and  inconsistent  with  each  other ; 
and  that  on  a  new  trial,  certain  books  which  were  material 
and  wanting  might  be  produced.  The  order  denying  a 
new  trial  was  reversed,  and  a  new  trial  awarded ;  and  on  the 
second  trial  which  lasted  eighteen  hours,  and  in  which  the 
evidence  was  very  contradictory  and  the  circumstances  com- 
plicated, the  verdict  was  against  the  will,  and  another  trial 
was  then  ordered  by  the  Lord  Chancellor.  Upon  this  second 
order  there  was,  also,  an  appeal,  and  this  order  was  reversed, 
and  the  second  verdict  established.  But  it  is  to  be  observed, 
that  the  testimony  on  the  second  trial  was  very  essentially 
varied,  so  as  to  render  tha  verdict  the  result  of  different 
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evidence,  and  it  was  declared  upon  the  discussion  on  the        J821. 
last  appeal  before  the  Lords,  that  the  Lord;;,  in  direct'-ng  a  v— *— ^•~*+~', 
new  trial  on  the  first  appeal,  acted  upon  the  suspicions  which     ^N^Ai.vr 
they  entertained  as  to  the  truth  of  the  testimony  in  support      HUNTER 
of  the  will,  and  on  the  ground  that  the  first  verdict  was  not 
satisfactory  upon  the  evidence. 

This  case  may  be  cited  as  perfectly  decisive  of  the  ques- 
tion, and  it  proves,  demonstrably,  that  there  is  no  absolute 
and  invariable  rule  of  equity,  that  two  successive  verdicts 
are  indispensable  to  establish  a  will.  Such  a  rule  would  be 
most  unreasonable  and  absurd.  Lord  Bathurst,  in  this  case, 
refused  a  second  trial ;  and  when  the  Lords  reversed  the 
order,  and  granted  a  new  trial,  the  counsel  and  the  Court 
put  it  upon  the  ordinary  and  true  ground  for  granting  new 
trials,  that  the  verdict  was  not  satisfactory,  and  was  against 
the  weight  of  evidence.  The  new  trial  was  not  the  result 
of  any  arbitrary  and  fixed  rule,  for  that  would  have  pre- 
cluded all  discussion,  but  it  proceeded  from  the  application 
of  a  sound  discretion  to  the  (  special  case.  Lord  Hardwicke 
has  frequently  declared,  to  the  same  effect,  his  sense  of  the 
rule  for  granting  new  trials,  even  where  the  inheritance  was 
concerned.  Thus  he,  observed  in  Stace  v.  Mabbot,  (2  Vesey, 
553.)  that  the  Court  would  direct  a  new  trial,  for  further 
satisfaction  in  cases  of  feigned  issues,  if,  upon  "  any  material 
*and  weighty  reason,"  the  verdict  did  not  satisfy  the  Court ;  [  *  158  ] 
and  that  this  was  known  to  be  the  ordinary  rule  where  a 
matter  of  inheritance  was  in  question,  "if  any  sort  of  objec- 
tion arises  to  the  trial."  And  he  observed  again,  in  Qlceve 
v.  Guscoigne  (Amb.  323.)  that  the  Court  "  has  frequently 
granted  new  trials,  merely  because  the  inheritance  was  to  be 
bound."  In  Baker  v.  Hart,  (1  Vesey,  28.)  as  reported  in 
Vcscy,  Lord  Hardwiclcc  declared,  that  "  in  doubtful  ques- 
tions relating  to  inheritance,  a  Court  of  Equity  frequently 
grants  a  new  trial,  without  setting  aside  the  former  verdict, 
v  hirh  is  of  great  consequence  to  the  parties,  for  then  it  may 
be  given  in  evidence,  though  not  conclusive."  But  he 
further  observed,  that  '•'  it  had  never  prevailed  as  a  general 
rule,  though  it  was  a  matter  of  inheritance,  but  according  to 
tltc  circumstance*  of  the  case.1'  The  most  that  can  be  said 
on  the  subject  is,  that  the  Court  will  more  readily,  -nd  on 
slighter  grounds,  grant  a  new  trial  in  favor  of  the  heir,  when 
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1821.  tne  fifst  verdict  goes  to  establish  the  will,  than  in  other  cases, 
where  a  feigned  issue  has  been  tried.  The  cases  which  have 
been,  or  which  may  be  referred  to  on  the  question,  prove  this 
point,  and  they  prove  nothing  more. 

2.  We  arc  n«:.\t  led  to  look  into  the  testimony  in  this  case, 

and  to  determine  whether,  under  all  the  circumstances,  it  be 

expedient  and  proper,  that  there  should  be  a  new  trial. 

Extreme  old       The  testator  was  between  90  and  100  years  of  age,  when 

HP  iisdff  di*  lie  made  his  will ;  but  it  is  well  understood  that  age  alone 

(i-om"niaking°a  vv^  not  disqualify  a  person  from  making  a  will,  provided  he 

has  a  competent  possession  of  his  mental  faculties.     "  A  man 

may  freely  make  his  testament,  how  old  soever  he  may  be, 

for  it  is  not  the  integrity  of  the  body,  but  of  the  mind,  that  is 

requisite  in  testaments."     (Sivinb.  part  2.  sec.  5.)     This  has 

been  the  doctrine  of  law  in  every  age.     Senium  quidem  (tta- 

tis  vel  (sgritudinem  corporis  sinceritatem  mentis  tenentiujn,  tcs 

tamenti  factionem  cerium  est  non  duferre.     (Code  6.  22.  3.) 

[  *  159  ]       Sola,  acpirse,  senectus  donationem  test  amen  turn,  aut  *transac(io- 

nem  non  viiiat.     (Code  8.  54.  16.  note  62.)     The  law  looks 

h  is  sufficient  only  to  the  competency  of  the  understanding;  and  neither 

if    the  testator  e  ' 

possesses  a  age,  nor  sickness,  nor  extreme  distress  or  debility  of  bod) 
w^'  affect  the  capacity  to  make  a  will,  if  sufficient  intelligence 
remains.  Foe/!,  in  his  Commentaries  on  the  Pandects,  (Lib. 
28.  tit.  1.  sec.  36.)  expresses  himself  on  this  point  in  the 
strongest  and  most  emphatical  language  :  Kcet  enim  non  sani 
tantum,  sed  et  in  agone  mortis  positi,  seminece  ac  balbutimte 
lingua  voluntatcm  promentcs,  recta  testamcnta  condant,  si  modo, 
mente  adhuc  vahant. 

Nor  does  the  will,  in  the  present  case,  upon  its  own  in- 
trinsic merits,  betray  a  want  of  competent  mental  powers  in 
the  testator.  He  lived  to  witness  three  generations  descend- 
ed from  his  loins,  and  he  had  but  one  child  left  in  the  first 
degree,  and  this  was  his  daughter,  Mrs.  Hunter,  who  un- 
doubtedly felt  the  force  of  filial  love  and  gratitude  much 
more  strongly  and  vividly  than  the  remoter  generations. 
The  affections,  and  consequently  the  kindness  and  attention 
of  the  descendants  naturally  grow  more  languid  as  the  gene 
rations  recede  ^om  the  common  ancestor.  It  was  she,  who 
alone  survived  to  nurse  him  with  a  daughter's  care,  and  '•  to 
rock  the  cradle  of  reposing  age."  He  had  also  been,  for 
sixty  years,  a  man  of  domestic  and  retired  habits,  and  during 
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all  that  time,  almost  wholly  confined  to  his  farm,  on  which        1821. 

lie  died,  and  which  he  had  cultivated  and  guarded  with  care 

and  attachment.     Nothing  was  more  natural  and  agreeable 

to  the  course  of  the  affections,  than  that  he  should  cherish 

a  wish  which  he  so  often  declared,  to  have  that  homestead 

(ai  it  is  termed  in  his  will)  preserved  entire  for  his  daughter, 

arid  not  sold  or  parcelled  out  among  twenty  or  thirty  distant 

descendants.     He,  therefore,  devised    this  homestead,  with 

the  stock  upon  it,  to   his  daughter    and  her    husband,  and 

charged  it  with  a  legacy  of  1750    dollars    to   a  particular 

grandson  who  lived  with  him.     The  residue  of  his  estate  he 

distributed  equally  among  a  numerous  progeny  of  grand  and 

great   grandchildren ;  and  I  should    feel  reluctant,    without 

pretty  strong  *proof  of  incapacity,  to  disturb  a  will  replete       [  *  160  j 

with  so  much  just  feeling  and  rational  calculation. 

It  is  one  of  the  painful  consequences  of  extreme  old  age 
that  it  ceases  to  excite  interest,  and  is  apt  to  be  left  solitary 
and  neglected.  The  control  which  the  law  still  gives  to  a 
man  over  the  disposal  of  his  property,  is  one  of  the  most 
efficient  means  which  he  has  in  protracted  life  to  com 
rnand  the  attentions  due  to  his  infirmities.  The  will  of 
such  an  aged  man  ought  to  be  regarded  with  great  tender- 
ness, when  it  appears  not  to  have  been  procured  by  fraudu- 
lent arts,  but  contains  those  very  dispositions,  which  the 
circumstances  of  his  situation,  and  the  course  of  the  natural 
affections,  dictated. 

There  is  no  ground  whatever  in  this  case  for  the  imputa- 
sion  of  fraud  or  unfair  practices,  in  the  procuring  of  this  will. 
The  manner  in  which  this  will  was  read  over  to  the  testator, 
;iiid  corrected  and  executed,  and  the  reputation  of  the  per- 
son by  whom  it  was  drawn,  and  the  character  and  knowledge 
of  the  subscribing  witnesses,  have  satisfied  me  that  it  was 
fairly  executed.  The  whole  case  resolves  itself  into  one 
simple  question  of  fact,  whether  the  testator,  by  reason  of 
age,  had,  or  had  not,  lost  his  sound  disposing  mind  and 
memory. 

It  is  worthy  of  observation,  that  not  a  single  act  of  folly 
or  imbecility  is  imputed  by  any  of  the  witnesses  to  the  testa- 
tor. The  witnesses  on  one  side  represent  his  memory  as 
gone,  ;ind  that  he  was  always  of  weak  understanding,  and 
quite  illiterate;  and  they  then  give  their  opinion,  that  he 
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1821.  was  not  competent  to  make  a  will.  The  witnesses  on  the 
<-^^^**-s  other  side  represent  him  as  a  man  of  remarkable  activity 
A\A|S  and  memory  for  his  age;  and  they  give  numerous  instances 
ihvir.n.  of  his  vigilant  and  sharp  attention  to  his  property.  I  cannot 
perceive  that  a  single  foolish  act  or  saying  has  been  imputed 
to  him.  And  all  the  proof  of  mental  imbecility  seems  to 
have  been  inferred  from  his  loss  of  memory,  except  it  be. 
[  *  1(51  ]  perhaps,  *in  the  case  of  a  conversation  with  a  clergyman  on 
the  subject  of  religion.  The  weight  of  testimony,  from  the 
proofs  taken  in  chief,  appears  to  me  to  be  decidedly  in  favor 
of  the  requisite  competency  of  mind ;  and  that  preponder- 
ancy  of  testimony  is  increased  by  the  facts  detailed  by  the 
five  new  witnesses  who  were  examined  at  the  trial  on  the 
part  of  the  defendants.  The  failure  of  memory  is  not  suffi- 
cient to  create  the  incapacity,  unless  it  be  quite  total,  or  ex- 
tend to  his  immediate  family  and  property.  The  Roman  law 
(Code  6.  24.  14.  and  note  55.)  seemed  to  apply  the  incapacity 
only  to  an  extreme  failure  of  memory,  as  for  a  man  to  forget 
his  own  name — fatnus  prtesumitur  qui  in  proprio  nomine 
crrat.  There  was  no  defect  of  memory,  in  this  case,  in  re- 
spect to  any  thing  very  essential ;  and  the  witnesses  give 
many  instances  of  a  strong  and  correct  memory  in  the  testa- 
tor. The  want  of  recollection  of  names  is  one  of  the  earliest 
symptoms  of  a  decay  of  the  memory ;  but  this  failure  may 
exist  to  a  very  great  degree,  and  yet "  the  solid  power  of  un- 
derstanding" remain. 

There  does  not  appear  to  me  to  be  any  just  ground  for  a 
new  trial.  There  is  no  new  light  to  be  thrown  on  the  sub- 
ject by  further  proof;  and  I  am  more  satisfied  with  this  ver- 
dict than  I  should  have  been,  if  it  had  been  on  the  other 
side.  If  a  second  trial  was  to  be  had,  and  a  verdict  found 
the  other  way,  it  would  seem  almost  to  follow  of  course 
(assuming  the  fact  that  the  verdict  was  found  upon  the  same 
testimony)  that  a  third  trial  must  be  awarded,  in  order  t<? 
turn  the  scale.  The  property  and  the  parties  would  prob- 
ably be,  by  that  time,  nearly  exhausted  by  such  very  ex- 
pensive and  distressing  litigation ;  and  I  do  not  see  that 
such  a  result  would  promote  either  the  ends  or  the  reputa- 
tion of  the  administration  of  justice. 

I  shall,  accordingly,  deny  the  motion  for  a  new  trial,  and 
shall  hold  the  plaintiff's  concluded  by  the  verdict  from  con- 
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testing  at  law  the  title  of  the  defendants  under  the  will,  ana        1821. 
shall  enjoin    them    perpetually  from    proceeding   at   law  to 
^question  that  title.     No  costs  are  awarded  to  either  party 
as  against  the  other. 

The  following  decree  was  entered  : 

"  It  is  declared,  that  there  is  not  any  rule  in  equity,  re- 
quiring two  verdicts  upon  one  or  more  feigned  issues  in 
favor  of  the  validity  of  a  will,  before  this  Court  can  establish 
the  same  as  against  the  heirs  at  law  ;  and  that  the  awarding 
of  a  second  trial  after  a  verdict  in  favor  of  the  will  has  been 
found  upon  a  feigned  issue  directed  out  of  this  Court,  rests 
entirely  in  discretion,  to  be  governed  by  the  circumstances 
and  testimony  appearing  in  the  case.  And  it  is  further  de- 
clared, that  the  verdict  upon  the  feigned  issue  in  this  case 
does  not  appear  to  be  against  the  weight  of  evidence,  either 
in  respect  to  the  sound  disposing  mind  and  memory  of  the 
testator,  at  the  time  of  the  execution  of  the  will,  or  the  in- 
tegrity with  which  the  will  was  procured  and  executed.  It 
is  thereupon  ordered,  &c.,  that  a  perpetual  injunction  be 
awarded  to  stay  any  ejectment  or  other  action  at  law  of  the 
plaintiffs,  or  either  of  them,  and  of  all  persons  claiming  un- 
der them  against  the  defendants,  or  either  of  them,  and  all 
persons  claiming  under  them,  upon  any  claim  or  alleged 
title,  as  heirs  at  law  of  Jacob  Bennet,  deceased,  against  the 
claim  and  title  of  the  defendants,  under  the  will  in  the  plead- 
ings mentioned  of  the  said  Jacob  Bennet.  And  it  is  further 
ordered,  &c.,  that  no  costs  of  this  suit  be  taxed  by  either 
party  as  against  the  other." 
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February  14. 


[  *  164  ] 


*HEDGES  and  wife  against  RIKER  and  others. 


A  devise  to  executors  in  trust  for  C.,  for  life,  and  if  she  died  withotu 
issue,  then  in  remainder  over,  with  power  to  the  executors  "  to  sell  and 
dispose  of  so  much  of  the  real  estate,  as  should  be  necessary  to  fulfil 
the  will,"  is  sufficient  to  authorize  the  executors  (the  persons  in  re- 
mainder being  infants)  to  execute  leases  for  years,  of  the' real  estate, 
for  such  terms,  and  upon  such  conditions,  as  were  reasonable  and 
necessary  to  carry  into  effect  the  intentions  of  the  testator,  expressed 
in  the  will. 

But  without  resorting  to  such  a  power,  as  necessarily  implied  by  the 
words  of  the  will,  this  Court,  having  a  general  jurisdiction  over  the 
property  of  infants,  may  authorize  the  executors  to  make  such  leases, 
with  consent  of  the  tenant  for  life,  for  the  term  of  twenty-one  years, 
or  building  leases,  as  they  should  deem  most  beneficial  to  the  interest 
of  the  tenant  for  life,  and  those  entitled  to  the  reversion  or  remainder 
in  fee. 

MARY MCREA,  a  widow,  by  her  last  will,  dated  March 
8th,  1817,  devised  and  bequeathed  to  her  executors,  therein 
named,  in  trust,  for  the  sole  benefit  and  use  of  her  daughter 
Catharine,  now  the  wife  of  the  plaintiff  Hedges,  the  whole 
income,  rents,  issues  and  profits  of  all  her  estate,  real  and 
personal,  whatsoever  and  wheresoever,  subject  to  the  pay- 
ment of  the  legacies,  and  dispositions,  in  her  said  will  after- 
wards mentioned.  And  she  directed  her  executors  to  pay 
over  to  her  said  daughter  the  whole  of  the  said  income, 
rents,  issues,  and  profits  of  her  estate,  excepting  so  much  as 
might  be  necessary  to  pay  the  annual  taxes  and  other  inci- 
dental charges,  during  her  natural  life,  for  her  proper  use 
and  benefit,  and  that  of  her  child  or  children,  if  any  she 
should  have  ;  and  after  her  death  to  her  child  or  children  • 
if  but  one  child,  solely,  if  more  than  one,  in  equal  propor- 
tions, in  fee.  And  in  case  the  said  daughter  of  the  testatrix 
should  die  without  leaving  issue,  then  the  whole  estate,  sub 
ject  as  aforesaid,  was  to  be  divided  by  her  said  executors  in- 
to *twenty  equal  shares,  in  the  manner  directed  by  the  will, 
one  of  which  shares  was  devised  in  fee  to  her  sister ;  and  the 
other  shares  were  in  like  manner  to  be  distributed  by  the 
executors,  according  to  the  directions  of  the  will.  The  de- 
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!  ndants,  R.  Riker,  John  Beekman,  and  William  B.  Crosby,  1821. 
were  appointed  executors,  and  the  testatrix  gave  them,  and  -^~^~**~' 
the  survivors  of  them,  full  power  "  to  sell  and  dispose  of  so 
much  of  her  real  estate,  as  might  be  necessary  to  fulfil  her 
said  last  will  and  testament,  and  as  might  be  necessary  to 
pay  any  assessments  or  regulations  which  might  be  made  re- 
specting the  said  estate."  The  testatrix  died  March  22,  1817. 
and  the  defendants  took  upon  themselves  the  execution  of 
her  will.  Her  daughter  Catharine,  who  is  her  only  child, 
and  about  thirty-four  years  of  age,  soon  after  the  death  of 
her  mother,  married  the  plaintiff  H.,  and  the  plaintiffs  have 
two  infant  children,  of  very  tender  age.  Most  of  the  per 
sons  named  in  the  will  to  take  the  remainder,  are  infants. 
The  bill  stated,  that  a  very  considerable  portion  of  the  real 
estate  so  devised  consisted  of  vacant  lots  of  land  in  the  city 
>f  New-  York,  which  were  wholly  unproductive.  That  the 
plaintiffs  are  not  in  a  situation  to  improve  those  lots  m  a 
proper  and  advantageous  manner ;  and  that  advantageous 
leases  of  them  cannot  be  made  for  the  life  of  Mrs.  Hedges, 
as  few,  if  any,  persons  are  willing  to  take  leases,  for  a  term 
so  precarious  and  uncertain ;  and  that  the  plaintiffs,  without 
the  authority  and  consent  of  the  executors,  could  not  enter 
into  covenants  to  pay  for  improvements,  or  any  other  special 
covenants.  That  great  charges  and  expenses,  arising  from 
public  taxes  and  from  assessments  for  public  streets,  and  im- 
'provements  making  near  the  premises,  are  continually  accru- 
ing ;  and  the  plaintiffs  have  very  slender  means  to  pay  the 
same,  maintain  themselves  and  family,  and  educate  their  chil- 
dren, except  from  the  premises,  whereby  the  intention  of  the 
testatrix  towards  her  daughter,  expressed  in  her  will,  will  be 
defeated,  unless  the  executors  should  consent,  or  be  directed 
*by  this  Court,  to  demise  the  said  lots  for  a  term  of  twenty-  *  165 
one  years,  or  some  other  fit  and  proper  term,  so  as  to  enable 
the  ^cssees  to  make  permanent  improvements,  and  thereby  in- 
duct; them  to  pay  an  adequate  and  more  advantageous  rent. 
That  the  executors,  though  desirous  of  fulfilling  the  trusts 
reposed  in  them,  do  not  conceive  themselves  authorized,  and, 
therefore,  decline  to  make  any  lease  or  leases  of  the  prem- 
ises, except  for  the  life  of  Mrs.  //.,  unless  under  the  direction 
and  indemnity  of  this  Court ;  alleging  that  the  several  per- 
eons  named  in  remainder  have  contingent  estates  and  in- 
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1821.  terests,  which  may  be  affected  by  leases  for  a  term  of  years, 
— ^-s/-^-'  in  case  of  the  death  of  Mrs.  H.,  before  the  expiration  of  the 
terms  of  such  leases.  The  bill  prayed,  that  the  executors 
might  be  decreed  to  make,  with  the  consent  of  the  plaintiffs, 
leases  of  the  vacant  lots,  for  the  term  of  twenty-one  years, 
reserving  annual  rents,  upon  condition  that  the  lessees  ereci 
fit,  convenient  and  permanent  buildings,  and  make  lasting 
improvements  on  the  lots;,  to  be  appraised  and  paid  for  at 
the  expiration  of  the  leases,  by  the  persons  who  shall,  at  the 
time,  be  seised  of  the  lots  in  fee,  or  that  the  leases  be  renew- 
ed and  extended  for  a  further  term  of  twenty-one  years,  at 
their  option,  &c. 

The  defendants,  being  infants,  answered   by  their  guar 
dians,  and  submitted  their  rights  and  interests  to  the  protec- 
tion and  judgment  of  the  Court.     The  executors  admitted 
the  facts  stated  in  the  bill,  and  submitted  themselves  to  the 
direction  of  the  Court. 

T.  A.  Emmet,  for  the  plaintiffs. 
J.  L.  Riker,  for  the  defendants. 

THE  CHANCELLOR.  The  will  of  Mary  M'Crca  bequeaths 
and  devises  to  her  executors  in  trust,  for  the  use  and  benefit 
of  her  only  child,  the  present  plaintiff,  Mrs.  Hedges,  the 
*166]  *whole  income,  rents,  issues  and  profits  of  her  estate,  real 
and  personal,  during  her  natural  life,  for  her  use  and  that  of 
her  children,  and  after  her  death  to  her  children  ;  and  if  she 
should  die  without  issue,  then  the  remainder  over  to  be  dis- 
tributed according  to  the  directions  of  the  will.  She  then 
gives  to  her  executors  "  full  power  and  authority  to  sell  and 
dispose  of  so  much  of  the  real  estate  as  may  be  necessary  to 
fulfil  the  will." 

The  bill  states,  that  Mrs.  Hedges  has  infant  children  living, 
and  that  a  very  considerable  portion  of  the  real  estate  con- 
sists of  vacant  lots  in  the  city  of  New-  York,  which  are  wholly 
unproductive ;  that  she  and  her  husband  are  not  in  circum- 
stances to  improve  the  vacant  lots  in  a  fit  and  proper  man- 
ner, and  that  advantageous  leases  of  the  lots  cannot  be  made 
by  executors,  for  so  precarious  and  uncertain  a  term  as  hei 
life ;  that  great  charges  and  expenses,  arising  from  public 
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taxes,  and  for  assessments  for  public  streets  and  improvements        1821. 
milking  near  the  said  untenanted  and  unproductive  lots,  are   ^-^"-s/-^-- 
continually  accruing  on  account  of  said  lots,  which  the  plain- 


tiffs have  very  slender  means  to  pay,  and  to  maintain  them- 

selves  and  their  family  ;  that  the  benevolent  intentions  of  the 

testator  will  be  defeated  unless  the  executors  are  enabled  tq 

lease  the  same  for  the  term  of  twenty-one  years,  or  for  some 

other  fit  and  proper  term  of  years,  so  as  to  enable  the  lessees 

to   make,  proper   and    permanent  improvements,  yielding  a 

reasonable  rent.     That  the  interest  of  the  defendants  is  only 

a  remote  contingent  remainder.     The  bill  accordingly  prays, 

that  the  executors  may  be  enabled,  with  the  consent  of  the 

plaintiffs,  to  lease  the  said  vacant  lots,  for  a  term  of  years 

certain,  not  exceeding  twenty-one  years,  reserving  an  annual 

rent,  and  that  the  lessees  should  be  enabled  to  erect  suitable 

buildings,  and  make  other  fit  and  convenient  improvements, 

and  upon  agreement  with  the  executors,  that,  at  the  expira- 

tion of  the  leases,  the  buildings  to  be  erected  thereon  should 

be  valued  by  indifferent  persons  to  be  appointed  by  the  Court, 

and  the  valuations*  to  be  paid  to  the  tenants  or  their  assigns       [  *  107 

or  lawful  representatives,  by  the  person  or  persons  entitled 

to  the  iife  estate  in  the  premises,  or  by  the  persons  then  seised 

of  the  same  in  fee,  or  that  the  leases  shall  be  renewed  and 

extended  for  the  further  term  of  twenty-one  years,  at  the 

option  of  the  persons  entitled  (o  the  life  estate,  or  the  estate 

in  fee  therein,  as  the  case  may  admit. 

The  defendants,  who  are  infants,  by  their  answers  submit 
themselves  and  their  rights  to  the  judgment  and  protection 
of  the  Court.  The  executors  admit  the  facts  charged-in  the 
bill,  and  state  that  the  vacant  lots  are  forty-one  in  number, 
and  that  unless  they  are  authorized  to  make  long  leases  with 
covenants  to  pay  for  improvements,  the  lots  will  be  wholly 
unproductive,  and  they  submit  themselves,  also,  to  the  judg- 
ment and  protection  of  the  Court. 

I  am  induced  to  think,  that  the  words  in  the  will  giving 
to  the?  executors  power  "  to  sell  and  dispose  of  so  much  of  the 
real  estate  as  should  be  necessary  to  fulfil  the  will,"  will  au- 
thorize them  to  dispose  of  the  vacant  lots  by  lease,  accord- 
ing to  the  prayet  of  the  bill,  inasmuch  as  such  a  disposition 
i-:  n-fjuisite  to  carry  into  effect  the  intentions  of  the  will.  A 
devise  to  the  wifo  for  life,  with  power  to  dispose,  of  tlie  estate 
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to  the  children,  was  held  in  Litfc  v.  Saliingstonc.  (1  Mod 
189.)  to  givo  a  power  to  sell  in  fee,  if  the  necessities  of  the 
daughter  and  her  children  should  require  it ;  and  the  greater 
power  includes  the  less,  and  will  authorize,  in  a  case  of  the 
like  necessity,  a  more  confined  and  limited  exercise  of  the 
power.  A  lease  for  years  is  still  a  disposition  of  the  estate. 
within  the  terms  of  the  power;  and  without  resorting  to 
the  power,  the  general  jurisdiction  of  the  Court,  over  the 
property  of  infants,  is  adequate  to  confer  the  authority. 
The  Court  stands,  as  Lord  Nottingham  observed,  in  loco 
parentis  ;  and  it  is  understood  to  be  clearly  settled,  (3  Johns. 
Ch.  Rep.  370.)  that  the  Court  may  change  the  estate  of 
infants  from  real  into  personal,  and  from  personal  into  real, 
[  *  1 68  ]  whenever  it  deems  such  a  proceeding  most  beneficial  *to  the 
jnfant.  It  was  declared  by  the  Lords  Commissioners,  in 
Cecil  v.  Earl  of  Salisbury,  (2  Vern.  224.)  that  the  Court  had 
often  decreed  building  leases,  for  sixty  years,  of  infants'  estates, 
when  for  their  benefit. 

I  shall,  accordingly,  declare,  that  the  interest  of  the  plain- 
tiffs and  their  issue,  and  the  intentions  of  the  will,  require, 
that  the  vacant  lots  in  the  pleadings  mentioned  should  be 
leased  in  the  manner  mentioned  in  the  bill ;  and  that  the  lots 
could  be  thereby  greatly  and  permanently  increased  in  value, 
to  the  benefit  not  only  of  the  plaintiff,  Mrs.  Hedges,  and 
her  children,  but  to  the  benefit  of  those  defendants  who 
have  a  contingent  remainder  therein ;  and  I  shall  order,  that 
the  executors  and  the  survivors,  and  last  survivor  of  them 
whenever  fit  and  proper  opportunities  shall  offer,  may,  with 
the  approbation  and  consent  of  the  plaintiffs,  cause  the  said 
vacant  lots,  and  any,  or  all  of  them,  to  be  leased  for  a  term 
of  years,  not  exceeding  twenty-one  years,  reserving  an  an- 
nual rent,  in  and  by  such  leases,  and  with  permission  con- 
tained therein,  to  allow  the  lessees  to  erect  suitable  buildings, 
and  to  make  other  fit  and  convenient  improvements,  as  shall 
be  agreed  on,  between  them  and  the  executors,  and  survi- 
vors, or  survivor  of  them,  and  upon  the  further  agreement, 
at  the  expiration  of  ihe  leases,  the  buildings,  to  be  erected 
thereon,  shall  be  appraised  by  one  or  more  persons,  to  be 
agreed  upon  by  parties,  then  having  the  interest  therein,  or 
to  be  appointed  under  the  direction  of  the  Court,  and  the 
valuations  paid  to  the  tenants,  or  their  lawful  representa 
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•ives.  by  the  persons  then  entitled  to  the  reversion,  or  upon  1821. 

such  other  terms,  or  conditions,  as  shall  be  agreed  on,  and  ••—  ^~-v~^-' 

deemed  by  the  executors  beneficial  to  the  interest   of  the  A*SG 


WATSON  against  HUNTER  and  M'CLAY. 

[Distinguished.  CG  Hun  205.] 
Tliis  Court  will  riot,  unless  under  very  special  circumstances,  grant  an 

injunction,  where  icaste  has  been  committed  by  a  tenant,  to  prevent 

timber  wliicb  had  been  cut,  from  being  removed. 
In  ordinary  cases,  the  Court  interfere  only  to  prevent  or  slay  future 

waste. 

THE  bill  staled,  that  the  plaintiff  had  a  deed  in  fee  for 
the  premises  mentioned,  under  a  declaration  of  trust,  in  fa- 
vor of  Samuel  #.  / In /<.'• fit,  to  be  executed  on  payment  of 
1  .668  dollars  and  36  cents :  to  secure  which  payment,  the 
fee  of  the  land  was  vested  in  the  plaintiff'.  That  the  defend- 
ants were  in  possession,  under  a  lease  for  four  years;  that 
ihe  principTil  value  of  the  land,  as  a  security,  consisted  m 

VOL.  V.  90  J53 


plaintiffs,  and  those  entitled  to  the  reversion,  or  remainder 
in  fee.  And  further,  that  the  costs  of  this  suit  be  paid  out  of 
the  trust  estate  aforesaid. 

A  difficulty  has  been  suggested,  as  to  infants  who  may  be 
born  after  the  decree,  and  how  they  are  to  be  bound.  To 
meet  it,  liberty  may  be  reserved  in  the  decree,  if  the  parties 
*please,  to  file  one  or  more  supplemental  bills,  from  time  to  I  *  169  j 
time,  as  new  parties  may  arise,  or  become  interested,  so  as 
to  enable  the  tenants  to  become  parties,  and  to  make  any 
infants  that  may  be  hereafter  born  also  parties,  should  the 
course  of  events  render  any  such  measures  necessary.  This 
liberty  is  granted  without  giving  any  opinion  as  to  its  neces- 
sity, or  without  expressing  any  intimation,  that  the  leases 
granted  under  the  authority  of  this  decree,  would  not  be 
valid  against  any  subsequently  born  issue. 

Decree  accordingly. 
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1821.        the  pine  timber  growing  thereon.     That  the  defendants  were 

•^^-\r-^'  committing  great  waste  in  the  timber,  and  had  already  cut 

A  \rv'         down  large  quantities  of  it,  and  were  sawing  it,  at  their  mills. 

ih-M-KR.      for  saje      That  the  premises  were  a  slender  security  for  the 

debt  due  to  the  plaintiff,  charged  thereon.     Praye/   for  an 

injunction,  restraining  the  defendants  from  cutting  down  any 

[  *  170  ]       more  timber,  or  from  removing  that  already  cut  doivn  and  *>i"i 

sawed,  and.  that  ivhich  was  converted  into  boards  or  plank; 

and  for  general  relief. 

Ward,  for  the  motion 

THK  CHANCELLOR.  Injunctions  to  the  extent  prayed  for 
may  have  been  granted ;  but  as  I  am  not  satisfied  as  to  the 
propriety  of  such  extensive  and  summary  interference,  I 
have  been  led  to  look  into  the  course  of  the  English  author- 
ities and  practice  on  the  point.  After  timber  is  cut,  it  ceases 
to  be  part  of  the  realty,  and  is  converted  into  personal 
property,  and  trover  will  lie  for  it.  The  question  is,  whether 
this  Court  ought  to  interfere  in  the  first  instance,  to  con- 
trol the  disposition  of  that  personal  property ;  and  that,  too, 
without  any  special  or  extraordinary  necessity  stated  for  such 
interference. 

The  practice  of  granting  injunctions,  in  cases  of  waste,  is 
to  prevent  or  stay  the  future  commission  of  waste ;  and  the 
remedy  for  waste  already  committed,  is  merely  incidental  to 
the  jurisdiction  in  the  other  case  assumed  to  prevent  multi- 
plicity of  suits,  and  to  save  the  party  the  necessity  of  resorting 
to  trover  at  law.  Thus,  in  the  case  of  Jesus  College  v. 
Bloom,  (3  Atk.  262.  Ambl.  54.)  a  bill  was  filed  for  an  ac- 
count and  satisfaction  for  waste  in  cutting  down  trees,  and 
no  injunction  was  prayed  for,  and  the  tenant's  estate  had 
been  assigned  and  determined.  Lord  Hardwickc  held,  that 
the  bill  was  improper,  and  would  not  lie  merely  for  satisfac- 
tion for  timber  cut  down,  and  that  an  action  of  trover  was 
the  remedy.  Where  the  bill  was  for  an  injunction  to  pre- 
vent waste,  and  for  waste  already  committed,  the  Court,  to  pre- 
vent a  double  suit,  would  award  an  injunction  to  prevent  future 
waste,  and  decree  an  account  and  satisfaction  for  what  was 
past.  The  ground  for  coming  into  Chancery,  was  to  stay 
waste,  and  not  for  satisfaction  for  the  damages,  as  the  com 
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mission  of  waste  was  a  tort,  and  the  remedy  lay  at  law.  But  1821. 
to  prevent  multiplicity  of  suits,  the  Court,  on  *bills  for  in-  ^ ^v--^-^ 
junctions  to  stay  waste,  and  where  waste  had  already  been  \.  • 
committed,  would  make  a  complete  decree,  and  give  the  in-  V"^?^. 
jured  party  a  satisfaction  for  what  had  been  done,  and  not  put 
him  to  another  action  at  law.  The  bill,  in  that  case,  was 
consequently  dismissed.  In  the  subsequent  case  of  Smith 
v.  Cooke,  (3  At/c.  381.)  Lord  Hardwicke  observed,  that  if 
the  estate  of  the  lessee  was  determined,  and  he  had  quit,  a 
party  could  not  come  into  equity,  merely  for  an  account  of 
timber  cut  wrongfully  ;  but  where  he  continued  in  possession, 
and  in  a  condition  to  commit  more  waste,  the  party  might 
come  into  equity  to  stay  future  waste,  and  also  be  entitled 
to  an  account  for  the  waste  committed.  So,  again,  in  the 
case  of  Ij°e  v.  Alston,  (1  Vesey,jun.  78.)  the  same  doctrine 
was  declared  by  Lord  Thurlow.  A  bill  was  filed  by  a  re- 
mainder man  in  fee,  against  a  tenant  for  life,  for  an  account  of 
timber  cut,  and  for  an  injunction.  The  answer  admitted  the 
cutting  of  the  timber  wrongfully,  as  charged,  and  an  account 
was  decreed.  It  was  observed,  that  the  plaintiff,  on  the  dis- 
covery by  the  answer,  might  have  resorted  to  trover  at  law, 
but  he  was  not  obliged  to  do  so,  and  might  have  an  account 
under  the  admission  in  the  answer.  The  Chancellor  referred 
to  the  case  of  fVhitfield  v.  Bewit,  (2  P.  Wms.  240.)  which 
was  a  bill  for  an  injunction  to  stay  waste,  and  for  an  account 
of  timber  cut,  and  in  which  it  seemed  to  be  held  that  the  right 
to  the  timber  cut  might  be  pursued  in  Chancery,  as  well  as 
by  trover  at  law\ 

The  same  doctrine  was  declared  by  Lord  Hardwicke,  in 
(farth  v.  Cotton,  (I  Vesey  528.)  and  that  the  decree  for  an 
iir.-ount  of  the  waste  already  committed,  was  "an  incident" 
to  the  injunction  to  stay  waste.  It  would  seem,  then,  to  be 
;i  stretch  of  jurisdiction,  to  apply  the  injunction  to  this  inci- 
dental remedy,  and  to  stay  the  use  or  disposition  of  the 
chattel.  This  would  be  enlarging  the  substituted  remedy  in 
(his  Court  much  beyond  the  remedy  at  law;  and  if  it  had 
been  the  established  English  practice,  we  should  not  *lmve  [  *  IT2 
Ic'rn  \\ithout  the  most  clear  and  explicit  cases  in  proof  of  it. 
The  recovery  in  this  Court  is  not  the  timber  itself,  in  specie, 
but  d:iin:i«_ri's  for  the  value  of  it ;  and  why  should  the  person- 
al chattel  be  bound  by  injunction  in  this  case,  more  than  in 
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any  other  case,  where  the  remedy  is  for  a  tort  sounding  :n 
damages  ?  This  Court  will  stay  the  commission  of  waste, 
or  the  transfer  of  negotiable  paper,  in  certain  cases,  in 
order  to  prevent  irreparable  mischief:  but  the  only  mischie'' 
that  can  arise  in  the  present  case,  as  to  the  timber  alread) 
cut  and  drawn  to  the  mills'  of  the  defendants,  is  the  possible 
inability  of  the  party  to  respond  in  damages.  That  is  a 
danger  equally  applicable  to  all  other  ordinary  demands,  and 
it  is  not  an  impending  and  special  mischief,  which  will  justify 
tjiis  extraordinary  preventive  remedy  by  injunction.  If  the 
injunction  could  be  ordinarily  applied  to  waste,  already  com- 
mitted, I  apprehend  we  should  very  rarely  hear  of  a  special 
action  on  the  case,  in  the  nature  of  waste,  in  the  Courts  of 
common  law. 

In  the  case  of  the  Bishop  of  London  v.  Webb,  (\  P.  Wins. 
527.)  an  injunction  was  called  for  against  a  lessee  for  years, 
to  prevent  digging  the  ground  for  brick,  as  it  was  destroying 
the  field  and  carrying  away  the  soil.  The  Lord  Chancellor 
said.  "  Let  the  defendant  carry  off"  the  brick  he  has  dug,  but 
be  enjoined  from  further  digging."  In  Packington's  case,  (3 
Atk.  213.)  the  bill  stated,  that  the  defendant  had  cut  down 
a  great  number  of  trees,  and  had  threatened  to  cut  down  and 
destroy  them  all,  but  the  injunction  only  went  to  restrain  him 
"  from  cutting  down  timber  trees  growing." 

The  only  case  I  have  met  with,  applicable  to  the  very 
point,  is  a  very  loose  note  of  an  anonymous  case  of  I  Fesey, 
jun.  93.  in  which  the  solicitor-general  moved  for  an  order 
to  prevent  the  removal  of  timber  wrongfully  cut  down.  In 
what  stage  of  the  cause,  or  upon  what  state  of  pleadings  and 
proofs,  this  motion  was  made,  does  not  appear.  Lord 
Thurlow  is  said  to  have  observed,  "  I  have  no  doubt  about 
the  interference  of  this  Court  to  prevent  waste.  The  only 
[  *  173  ]  ^difficulty  I  have,  is,  as  to  what  shall  be  done  with  tho  tim- 
ber cut.  Trover  might  be  brought  for  it ;  but,  as  the  Regis 
ter  says  many  orders  of  this  kind  have  been  made,  take  the 
order." 

Such  a  case  is  not  a  sufficient  authority  to  extend  the  in- 
junction to  the  timber  already  cut.  There  must  be  a  very 
special  case  made  out  to  authorize  me  to  go  so  far,  and  such 
cases  may  be  supposed.  A  lease,  for  instance,  may  have 
been  fraudulently  procured  by  an  insolvent  person,  for  the 
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very  purpose  of  plundering  the  timber  under  the  shelter  of  1821. 
it.  Perhaps,  in  that  and  like  cases,  where  the  mischief  would 
be  irreparable,  it  might  be  necessary  to  interfere  in  this 
extraordinary  way,  and  prevent  the  removal  of  the  timber. 
[  do  not  mean  to  be  understood  to  say,  that  the  Court  will 
never  interfere,  but  that  it  ought  not  to  be  done  in  ordinary 
cases  like  the  present.  I  shall  accordingly  confine  the  in- 
junction to  the  timber  standing  or  growing  at  the  time  of  the 
service  of  the  process 

Order  accordingly. 


*DALE  and  wife,  executors  of  FULTON,  against          [  *  174] 
N.  I.  ROOSEVELT. 

[s.  c.  1  Paige  ."'.    Affirmed,  -^  Cow.  100.    .Si-  8  Paige  321.] 

Where  F.  was  induced  by  the  representations  of  R.  that  he  had  dis- 
covered a  valuable  Coal  Mine,  on  the-Hauk  of  the  Ohio  River,  to 
enter  into  a  contract  for  the  purchase  of  a  tract  of  land,  stated  by  It. 
to  embrace  the  mine  ;  and  besides  paying  to  R.  4,400  dollars,  F.  cove- 
nanted to  pay  him  one  thousand  dollars  annually,  for  twenty  years; 
but  which  annuity  was  to  cease,  if  after  the  mine  was  faithfully 
worked  by  F.  it  should  not  produce  at  least  12,000  chaldrons,  &c ; 
and  the  land  was  accordingly  conveyed  by  R.  to  F.  It  appearing 
that  there  was,  in  fact,  no  coal  mine  within  the  boundaries  of  the 
land  conveyed,  though  then)  was  coal  adjoining  it,  in  the  bed  of 
the  river,  which  was  navigable)  deep,  and  rapid;  but  the  working 
of  the  mine,  if  practicable,  would  be  very  hazardous,  expensive  and 
unprofitable  ;  the  contract,  on  the  part  of  F.,  was  held  to  be  founded 
in  mi>t:ike  and  inisrepivscnt.-itinn  ;  and  R.  w;is  perpetually  enjoined 
from  bringing  any  suit  against  F.  to  recover  the  annuity  so  agreed  to 
!»•  paid  by  him. 

Till:  plaintiffs,  as  executors  of  Robert  Fulton,  filed  their  Feb  »  i«i 
bill,  the  18th  of  November,  1817,  for  relief  against  an  agree- 
ment entered  into  between  the  testator,  in  his  life  time,  and 
the  defendant.  The  agreement,  which  was  under  seal,  was 
(luted  .S'( //timber  16th,  1813.  It  recited,  that  the  defendant 
had  discovered  a  coal  mint:  on  the-  bank  of  the  river  Ohio, 
in  the  Indiana  territory,  some  distance  above  Anderson** 
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1821.  creek,  at  which  mine  the  steam-boat,  on  her  first  descent, 
— *-^v^-^~'  took  in  coal  for  her  fuel ;  that  the  coal  mine  was  embraced 
by  certain  land,  particularly  described  ;  which  land  the  de- 
•XHJSKVKLT.  fenclant  covenanted  to  convey,  by  letters  patent  from  the 
Untied  States,  to  F.  in  fee ;  and  F.  covenanted,  on  receding 
the  letters  patent  for  the  land,  to  pay  to  the  defendant  4,400 
dollars,  <tc. ;  and,  also,  to  pay  to  the  defendant,  for  the 
term  of  twenty  years,  from  the  5th  of  June,  1814,  one  thou- 
[  *  1*35  1  sand  dollars,  yearly,  in  quarterly  payments.  *That  F.  should , 
in  a  convenient  time. after  the  5th  of  June,  1814,  commence 
working  on  the  mine ;  and  should  the  mine  become  exhaust- 
ed, after  faithfully  and  scientifically  working  the  same,  within 
the  boundaries  of  the  lands  so  described,  and  not  so  much 
coal  be  found  as  to  produce  twelve  thousand  chaldrons ;  and 
should  a  question  arise,  within  the  twenty  years,  whether  the 
land  had  been  or  could  be  made  to  produce  that  quantity, 
the  matter  should  be  decided  by  three  persons,  to  be  chosen 
in  the  mode  provided  in  the  agreement,  and  their  decision 
should  be  final ;  and  the  payment  of  the  one  thousand  dol- 
lars a  year  to  the  defendant  should  cease,  if  the  decision 
should  be  that  the  quantity  of  12.000  chaldrons  had  not 
been,  or  could  not  be  produced  ;  otherwise  the  annuity  was 
to  continue.  The  bill  stated,  that  JP.  was  induced  to  enlrr 
into  this  agreement  solely  from  the  representations  of  the  de- 
fendant, which  were  false  and  deceptive.  And  that  the  de- 
fendant had  brought  a  suit  at  law  against  the  plaintiffs,  as 
executors  of  F.  on  the  agreement.  The  bill  prayed  for  an 
injunction  to  stay  the  suit  at  law,  and  that  the  agreement 
might  be  decreed  to  be  delivered  up,  to  be  cancelled ;  and 
for  general  relief. 

The  defendant  appeared,  and  filed  his  answer,  the  23d 
of  January,  1819;  and  a  replication  having  been  filed,  sev- 
eral witnesses  were  examined  by  the  parties.  The  evidence 
taken  in  the  cause  is  fully  stated  in  the  opinion  delivered  b) 
the  Court. 

Wells,  tor  the  plaintiffs. 

D.  B.  Ogdcn,  for  the  defendant. 
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THE  CHANCELLOR.     The  representatives  of  Robert  Fulton,        1821 
deceased,  are  sued  at  law,  upon  a  covenant  which  he  made  ^-^^~*^ 
ivilh  the  defendant  to  pay  him  an  annuity  of  1,000  dollars  a  *'K 

year,  for  twenty  years,  to  be  computed  from  the  5th  *of  June,  Roos^v^it; 
IS14.  The  consideration  for  this  covenant  was  the  convey- 
ance of  1.040  acres  of  land  on  the  right  bank  of  the  river 
Ohio,  in  the  now  state  of  Indiana,  stated  to  embrace  "  a 
certain  coal  mine,  on  the  bank  of  the  Ohio  river,  in  the  In- 
diana territory,  some  distance  above  where  the  creek,  called 
Anderson's  creek,  empties  into  the  Ohio  river,"  and  which 
coal  mine  the  defendant  "  did  discover."  These  words  are 
taken  from  the  contract  set  forth  in  the  bill,  and  under  the 
hand  and  seal  of  both  parties  ;  and  the  great  point  in  the 
case  is,  whether  the  contract  was  not  founded  upon  repre- 
sentations made  by  the  defendant  to  Fulton,  which  were  not 
true  in  point  of  fact. 

There  can  be  no  doubt,  that  the  sole  inducement,  on  th*» 
part  of  Fulton,  in  making  the  purchase,  was  to  obtain  i.ue 
ownership  of  a  mine  of  mineral  coal.  This  is  apparent  from 
the  contract  itself,  and  from  every  document  connected  with 
it,  and  referred  to  in  the  pleadings.  . 

The  representations  made  by  the  defendant  were  in  writ- 
ing, and  in  answer  to  a  letter  of  Fulton,  and  were  made  a 
lew  days  before  the  execution  of  the  contract,  and  those  rep- 
resentations gave  a  very  flattering  account  of  the  situation  of 
the  coal  mine,  of  its  productiveness,  and  of  the  facility  with 
which  it  might  be  worked. 

In  that  answer,  the  defendant  stated  "  the  quality  6f  the 
coal  to  be  excellent;  that  the  first  stratum  had  not  been 
worked  to  the  bottom  ;  that  when  he  first  discovered  the 
mine,  sifter  removing  a  few  inches  of  earth,  lie  did,  with  the 
aid  of  a  hatchet  and  a  few  wooden  wedges,  break  or  split  off 
squares  of  coal  as  large  as  two  men  could  handle,  and  then 
threw  in  his  boat  a  few  chaldrons,  procured  in  that  way,  mid 
kept  with  it  a  constant  fire  all  the  way  to  Natchez.  That 
when  he  arrived  at  Natchez,  he  sold  what  remained,  ssiy  ']() 
'•i  10  bushels,  for  smiths'  use.  That  on  his  second  descent 
with  th(!  steam-boat,  h«  had,  on  arrival  at  the  coal  lank,  no 
occasion  to  take  any  coal  out  of  the  mine,  as  he  found  ready 
*r:ns.-d.  with'-:  ten  f*ei  of  where  the  steam-boat  came  to,  many  [  *  177  ] 
housands  of  iushel:  thrown  up,  ready  to  be  carried  off  by 
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18:21.  flats,  sonic  of  which  were  then  on  the  spot  to  load.  That 
he  took  on  board  as  much  of  the  coal  as  he  judged  necessary  ; 
that  during  his  residence  at  New-Orleans,  he  found  seve- 
ral flats  loaded  with  coal  for  sale,  which  came  from  the  same 
mine  ;  that  the  mil  e  had  been  opened  on  or  near  the  centre  of 
the  line  of  the  river ;  that  the  coal,  when  the  water  is  up,  is 
overflowed,  as  well  as  all  the  bottom  land  on  the  margin  of 
the  Ohio;  that  by  wheeling  it  afeiv  yards  out  of  the  mine, 
it  rnay  be  put  upon  high  ground,  accessible  at  all  stages  of 
the  water." 

These  representations  are  contradicted  by  two  witnesses, 
who  have  been  examined  on  the  part  of  the  plaintiffs,  and 
who  prove  that  the  mine  is  not  on  the  bank  of  the  river,  and 
is  not  productive,  and  is  almost  incapable  of  being  worked. 

James  M\Danie.l,  jun.  says,  he  knows  the  tract  of  land 
said  to  belong  to  the  heirs  of  Fulton,  and  that  he  lives  in 
Perry  county,  in  the  state  of  Indiana,  and  about  five  miles 
from  the  tract,  and  is  a  farmer  of  fifty  years  of  age  and  up- 
wards. That  he  is  acquainted  with  the  Ohio  river,  to  the 
distance  of  forty  miles  above  the  mouth  of  Anderson's  river, 
and  that  there  is  a  coal  mine  four  or  five  miles  above  the 
mouth  of  that  river.  That  a  bed  of  coal  was  discovered 
opposite  the  said  tract  of  land,  "  in  the  bed  of  the  river,"  and 
that  coal  lias  been  raised  from  that  bed,  though  he  knows  of  no 
boats  taking  in  coal  there  except  a  small  canoe,  and  he  as- 
sisted in  raising  8  or  10  bushels  from  that  mine.  That  in 
some  seasons,  it  is  coverc-d  throughout  the  year  with  water, 
and  is  always  covered,  except  in  very  low  water.  That  the 
water  of  the  Ohio  rises  from  35  to  40  feet,  and  the  current 
is  rapid,  and  the  coal  mine  could  not  be  worked,  "but  at  a 
very  great  expense." 

John  Bristoiv  says,  he  is  upwards  of  thirty-three  years  of 
age,  and  is  by  occupation  a  carpenter,  and  resides  at  Troy,  in 
178  ]  Perry  county  aforesaid,  and  is  acquainted  with  the  tract  *of 
land  said  to  have  been  sold  by  the  defendant  to  Fulton, 
That  he  is  acquainted  with  the  Ohio,  for  thirty  miles  up, 
from  the  mouth  of  Anderson's  river,  and  that  there  is  a  coal 
bed,  "  in  the  bed  of  the  Ohio"  four  or  five  miles  above  the 
mouth  of  Anderson's  creek.  That  it  does  not  appear  to  be 
an  extensive  mine,  and  the  place  is  covered  with  water,  at 
least  two  thirds  of  the  year.  That  the  water  of  the  Okie 
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rises  30  feet  and  more,  and  the  current  is  rapid,  and  the  mine        1821. 

cou/d  not  be  worked,  "  but  at  very  great  expense/'     That 

the  bed  of  coal  is  covered  with  slate  rock,  to  the  depth  of  six 

or  seven  feet.     That  he  does  not  know  of  any  steam-boat 

or  other  boat  taking  in  coal  at  that  place,  except  one  keel 

boat,  which  was  there  loaded  for  sale.     That  he  has  assisted 

in  raising  coal  from  that  mine. 

The  defendant  examined  three  witnesses,  in  support  of  the 
truth  and  accuracy  of  his  representations. 

Thomas  C.  White  says,  he  has  been  in  the  state  of  India- 
na, upon  the  river  Ohio,  and  rode  on  horseback  from  Troy 
in  that  state,  at  the  request  of  the  defendant,  to  view  the  tract 
of  land  mentioned  in  the  contract,  though  he  had  not  seen 
the  map  or  survey  of  the  land,  made  by  order  of  the  govern- 
ment of  the  United  States.  He  says,  he  passed  over  these 
tracts  twice  on  horseback,  and  in  crossing  the  land,  he  dis- 
covered abed  of  mineral  coal,  on  which  several  men  were 
at  work,  digging  up  the  coal,  and  it  appeared  to  him  to 
extend  along  the  surface  of  the  bank  of  the  Ohio,  for  about 
.'30  or  40  yards ;  and  it  was  evident  to  him,  "  that  the  bed  of 
coal  was  in  its  natural  situation,  and  constituted  a  part  of 
the  land."  That  from  the  circumstance  of  there  being  "  much 
coal  in  the  neighboring  land,"  and  from  the  appearance 
and  extent  of  the  bed  of  coal,  he  should  suppose  that  it 
would  yield  a  great  quantity.  That  the  bed  of  coal  afore- 
said was  "  on  the  bank  of  the  river,"  and  covered  with  water 
in  the  wet  seasons,  by  the  rise  of  the  river.  That  when  he 
saw  it,  the  water  was  low,  and  the  spot  which  he  viewed 
could  not  be  worked  when  the  river  was  full ;  and  it  would 
*be  necessary  to  sink  a  shaft  on  the  bank  above.  That  the  [  *  179  ] 
Ohio  is  a  public  highway,  and  he  does  not  know  how  high  it 
rises. 

Ellas  Rector  is  a  postmaster  at  St.  Louis,  in  the  state  of 
Missouri.  He  descended  part  of  the  Ohio  river  with  the  de- 
fendant, in  1809.  He  had,  before  that  time,  discovered  that 
there  was  a  quantity  of  mineral  coal  on  the  west  side  of  the 
Ohio,  in  the  state  of  Indiana,  "  some  distance  above"  the 
mouth  of  Anderson's  creek,  and  he  went  down  the  river  for 
the  purpose  of  showing  the  mineral  coal  to  the  defendant. 
ll<  believes  that  there  is  a  coal  mine  there,  "as  he  has  seen 
the  coal  in  different  places."  He  and  the  defendant,  and 
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1821.  others,  took  out  of  the  mine  some  of  the  coal,  for  the  purpose 
of  trying  it.  He  has  seen  coal "  on  that  land,  and  on  other 
tracts  in  the  neighborhood."  The  land  he  refers  to  "  was  just 
above  the  mouth  of  Anderson's  creek."  The  coal  was  not 
found  in  the  bed  of  the  Ohio,  and  it  was  not  a  deposit,  and 
he  believes  it  to  have  been  a  mine  of  mineral  coal ;  and  the 
said  coal  mine,  he  believes,  is  not  generally  covered  with 
water,  but  he  does  not  know  the  greatest  height  of  the  river, 
or  the  expense  of  working  such  a  mine. 

This  is  all  the  material  testimony  in  the  case  ;  for  I  have  not 
considered  the  testimony  of  Latrobe  as  having  any  bearing 
on  the  point,  touching  the  truth  and  accuracy  of  the  repre- 
sentations of  the  defendant,  which  were  the  inducement  to 
the  contract ;  and  the  examination  of  Jacob  Harvey,  being 
after  publication  and  the  inspection  of  the  testimony  previ- 
ously taken,  was  irregular. 

The  most  precise,  accurate,  and  authentic  testimony  on 
the  subject  is  given  by  the  two  witnesses  who  reside  in  In- 
diana, near  the  land  in  question ;  and  they  disprove  com- 
pletely the  allegations  contained  in  the  defendant's  letter  to 
Fulton.  The  coal  mine,  which  may  be  deemed  appurtenant 
to  the  land  conveyed  to  Fulton,  is  in  the  bed  of  the  river 
Ohio,  and  could  not  have  been  conveyed  to  Fulton,  for 
that  river  is  a  navigable  water,  a  great  national  highway, 
[  *  180  ]  *and  does  not  belong  to  any  individual.  The  representation 
was,  that  it  was  on  the  bank  of  the  river,  and  the  proof  is, 
that  it  is  in  the  bed  of  the  river ;  this  is  a  most  material 
mistake  or  misrepresentation,  and  goes  to  the  essence  of  the 
contract :  nor  could  such  a  bed  of  coal  be  worked,  but  at 
enormous  and  ruinous  expense,  if  the  right  of  working  it  be- 
longed to  either  of  the  parties.  It  is,  for  the  most  part  of  the 
year,  under  water,  and  the  river  rises  from  30  to  40  feet, 
with  a  rapid  current,  which  would  probably  defeat  every 
effort  to  sink  and  maintain  shafts  on  the  spot.  If  the  mine 
described  by  the  two  witnesses  in  Indiana  be  the  mine  in- 
tended, then  the  representation  of  the  defendant  was  most 
essentially  untrue.  All  his  glowing  descriptions  of  the 
fertility  of  the  mine,  and  the  facility  of  working  it,  are  with- 
out proof.  He  states,  that  he  procured  some  chaldrons  of 
coal,  with  the  greatest  ease,  sufficient  for  constant  use, 
*n  the  voyage  down  to  the  Natchez,  and  to  leave  a  surplus 
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»f  30  or  40  bushels;  that  at  another  time,  he  saw  many  1821. 
thousands  of  bushels  thrown  up,  and  flats  loading  there, 
several  of  which  had  descended  loaded  to  New- Orleans. 
It  is  impossible  to  reconcile  this  representation  with  that 
of  the  two  witnesses  who  live  in  the  neighborhood, 
and  who  have  both  worked  at  the  mine  in  the  bed  of  the 
river;  and  who  state,  that  it  never  yielded  beyond  a  very 
scanty  supply,  and  is  so  covered  with  the  waters  of  the 
river,  that  it  never  could  be  worked  but  at  a  very  great 
expense. 

Do  the  two  witnesses,  examined  on  the  part  of  the  de- 
fendant, restore  truth  or  credit  to  his  representations  ?  If 
there  had  been  color  for  these  assertions,  it  would  seem 
that  they  must  have  been  very  susceptible  of  proof ;  for  the 
matters  to  which  they  related  were,  from  the  nature  of  them, 
of  great  and  general  notoriety  ;  yet  we  have  but  two  witness- 
es, one  a  stranger  in  that  country,  or  only  a  transient  visitor, 
and  the  other  does  not  appear  to  have  been  there  since  his 
visit  with  the  defendant,  in  1809;  and  *neither  of  them  [  *  181 
locate  the  land  contained  in  the  contract  with  any  satisfac- 
tory precision.  T.  C.  White  rode  over  the  tract  on  horse- 
back, without  having  seen  the  map  or  survey  of  the  land ; 
and  we  are  to  presume  the  place  is  in  a  wild  state,  without 
any  definite  boundaries.  He  discovered  a  bed  of  mineral 
coal,  along  the  surface  of  the  bank  of  the  Ohio,  and  which 
would  be  covered  with  water  in  wet  seasons,  and  he  should 
judge  it  would  yield  a  great  quantity,  from  the  appearance 
and  extent  of  the  bed,  extending  30  or  40  yards,  ami  from 
the  circumstance  of  there  being  "  much  coal  in  the  neigh- 
boring land."  This  is  a  very  lame  and  superficial  account, 
and  certainly  leaves  us  in  great  doubt  as  to  the  identity  of 
places.  There  is  no  resemblance  to  the  spot  described  by 
the  other  two  witnesses,  and  the  neighboring  land  he  speaks 
of  is  understood  to  mean  land  not  conveyed  by  the  defend 
ant.  If  there  be  much  coal  in  the  neighboring  land,  it 
shows  the  necessity  of  a  very  precise  location  of  places,  and 
how  easily  mistakes  may  have  been  made  by  the  two  non- 
resident witnesses  of  the  defendant. 

Elias  Rector  speaks  still  more  loosely.  The  land  he  re- 
fers to  was  "just  above"  the  mouth  of  Anderson's  creek; 
and  he  says,  that  before  he  went  down  the  Ohio  with  the 
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1821.  defendant,  he  had  discovered  coal  "  some  distance  above' 
Anderson's  creek ;  and  he  believes  there  is  a  coal  mine 
there,  "as  he  has  seen  the  coal  in  different  places."  It 
is  worthy  of  notice,  that  he  speaks  very  dryly  of  his  discovery, 
in  company  with  the  defendant,  and  only  observes,  tha* 
he  and  the  defendant  took  some  of  the  coal  to  try  it ;  bui 
he  says  nothing  of  slabs  or  squares  of  coal,  and  of  loading 
the  boat  with  chaldrons,  and  sufficient  to  have  a  superabun- 
dant quantity  of  30  or  40  bushels,  at  the  Natchez. 

Upon  the  whole,  I  consider  the  representations  made  to 
Fulton  as  altogether  fallacious,  and  that  the  consideration 
for  the  stipulation  of  such  an  extravagant  annuity,  did  not 
f  *  182  ]  *exist  in  point  of  fact.  Whether  the  defendant  made  the 
statements  in  his  letter  to  Fulton  through  mistake,  or  undei 
the  delusions  of  his  own  imagination,  or  by  design,  I  am  nol 
able  to  say.  It  is  sufficient  for  the  decision  of  this  case  that 
the  representations  are  not  supported,  but  are  contradicted 
by  proof,  and  that  the  claim  of  the  annuity  upon  such  a  state 
of  the  case  is  unconscientious  and  unjust. 

The  bill  seeks  to  have  the  contract  delivered  up  to  be 
cancelled  ;  but  it  has  been  partly  executed,  as  the  land  de- 
scribed in  the  contract  has  been  conveyed,  and  part  of  the 
consideration  paid.  The  want  of  a  coal  mine  correspond- 
ing with  the  representations  of  the  defendant,  seems  to  have 
been  intended  by  the  parties  to  apply  to  the  annuity,  as 
there  was  a  provision  in  the  contract  itself,  that  if  the  mine 
should  not  be  competent  to  yield  a  stipulated  quantity  of 
coal,  after  faithfully  and  scientifically  working  the  same,  "  and 
within  the  boundaries  of  the  land  described,"  the  annuity 
should  cease.  It  has  not  been  so  worked  by  Fulton,  or  his 
representatives,  and  it  might  therefore  be  alleged,  that  the 
experiment  intended  has  not  been  made.  The  answer  to 
that  objection  is,  that  there  was  no  coal  mine  within  the 
boundaries  of  the  land  conveyed,  but  it  was  adjoining  to  it, 
in  the  bed  of  the  Ohio ;  and  this,  if  true  in  point  of  fact,  (as 
I  believe  it  to  be,)  is  a  decisive  answer  to  the  objection. 
Another  answer  to  it  would  be  sufficient,  if  the  mine  was 
covered  by  the  deed,  and  that  is,  that  it  would  have  been  an 
idle,  hopeless  and  ruinous  project,  to  have  attempted  to 
work  such  a  mine  "  scientifically,  according  to  the  plan  and 
manner  of  working  coal  mines  in  Europe"  in  the  middle  of 
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a  mighty  river,  covering  the  spot  most  part  of  the  year,  and        1821 . 

rising  40  feet,  with  a  resistless  current.     It  would  be  absurd 

to  suppose,  that  Fulton  was  obliged  to  expend  the  whole 

amount  of  the  accumulated  annuity  in  the  attempt,  before 

he  could  be  entitled  to  be  discharged  from  the  annuity.     This 

would  be  making  the  end  entirely  subservient  to  the  means. 

*It  is  sufficient,  that  in  the  judgment  of  reasonable  men,  who       [  *  183  1 

had  examined  the  spot,  and  had   actually  worked  upon  it, 

the  attempt  would  have  been  useless,  or  attended  with  very 

great  expense  and  hazard. 

I  shall  accordingly  decree  that  the  defendant  be  perpet- 
ually enjoined  from  suing  or  prosecuting  any  suit  pending 
at  law,  for  the  recovery  of  the  annuity,  or  any  part  thereof, 
and  that  he  also  pay  to  the  plaintiffs  the  costs  of  this  suit. 

Decree  accordingly. 
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*HIGINBOTHAM  against  BURNET  and  others. 

[Distinguished,  5  Puige  247.] 

Where  tliere  is  a  general  demurrer  to  the  whole  bill,  ami  it  is  bad  in 
part,  the  whole  will  be  overruled. 

If  a  bill  be  for  discovery  only,  and  not  for  relief,  a  demurrer  to  the  whole 
bill  is  bad. 

Where  the  bill  is  for  discovery  and  relief,  the  defendants  should  answer 
as  to  the  discovery  sought,  and  demur  as  to  the  relief. 

E.,  a  soldier,  entitled  to  a  lot  of  land,  as  a  military  Iwunty,  in  1785, 
before  the  patent  issued,  by  an  agreement,  sold  the  lot  to  S.,  and 
bound  himself  to  execute  a  deed  of  conveyance.  S.  sold  and  assign- 
ed the  lot,  bond,  &c.  in  1789,  to  V.,  who,  in  1790,  by  endorsement, 
sold  and  assigned  the  same,  and  all  his  right,  title  and  interest  in  the 
land,  &c.  to  C1.,  to  whom  he  delivered  the  original  bond,  agreement 
and  discharge  of  the  soldier,  and  the  patent  for  the  lot :  Held,  that 
although,  for  want  of  words  of  inheritance,  the  assignment,  in  law, 
transferred  only  an  estate  for  life ;  yet  as  it  was  clearly  the  intention 
of  the  parties  to  convey  the  whole  estate,  a  trust  estate  in  fee  was  to 
be  considered  as  created  and  couveyed  ;  and  this  Court  would,  there- 
fore, decree  an  adequate  legal  conveyance  in  fee,  according  to  the 
intention  of  the  parties,  notwithstanding  the  want  of  words  of  inher- 
itance. 

That  V.,  in  such  case,  having  stood  by,  for  thirteen  years,  after  the 
death  of  C.,  and  seen  his  heirs  claiming  to  be  owners  in  fee,  under  C-, 
and  dealing  with  the  land  as  absolute  owners,  and  making  very  great 
and  valuable  improvements  upon  the  property,  without  disclosing  any 
claim  to  the  reversion,  or  any  pretension  of  right  or  title,  he,  and  all 
persons  claiming  under  him,  were  estopped,  by  his  silence,  from  as- 
serting his  legal  title. 

THE  bill  stated,  that  lot  No  81,  in  Manlius,  (part  of  the 
military  bounty  lands,)  was  patented  to  Archibald  Elliot. 
That  on  the  17th  of  January,  1785,  before  the  patent  was 
issued,  Elliot,  by  an  agreement  contained  in  the  condition  of 
a  bond,  sold  the  lot  to  Leonard  Smith,  and  bound  himself 
to  execute  a  deed  of  conveyance.  On  the  4th  of  November, 
1789,  Smith,  by  an  assignment  endorsed  on  the  bond,  sold 
and  assigned  the  lot  and  the  bond  to  William  I.  Vreden- 
bergh.  The  bond,  with  the  assignment  endorsed,  was  *duly 
deposited  in  the  office  of  the  clerk  of  Onondaga,  pursuant 
to  the  act  of  1794.  On  the  28th  of  August,  1790,  VTR- 
denbergh  sold  and  assigned  the  bond,  by  an  endorsement 
thereon,  together  with  all  his  right,  title  and  interest  in  and 
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'o  the  land,  to  which  he  was  entitled  by  the  said  bond,  to        1821. 
John  Carpenter:  and  V.,  at  the  same  time,  delivered  to  Car-  ^~*f~'  ^••*-> 
Center  the  patent  for  the  lot,  and  Elliot's  discharge  from  the        THAM 
army.     About  the  year  1792,  Carpenter  conveyed  the  lot  in      BURNET 
fee  to  Jeremiah  Jackson,  who  entered  upon  it,  built  a  house 
and  mills,  and  made  valuable  improvements.     On  the  25th 
of  June,  1799,  Jackson  reconveyed  the  lot  in  fee  to  Carpen- 
ter, with  warranty.      C.  entered  on  the  premises,  and  con- 
tinued in  possession    until  his  death,  in  February,  1800.     In 
February,  1806,  a  partition  of  the  lands  of  C.  was  made 
among  his  heirs,  pursuant  to  the  statute,  and  the  premises  in 
question  were  allotted  to  the  share  of  his  son,  Benjamin  C. 
Ever  since  the  conveyance  of  Jackson  to  John   C.,  he  and 
his  heirs  have  been  in  the  peaceable  occupation  of  the  prem- 
ises, to  the  present  time.     Since  his  death,  (and  since  the 
right,  if  any,  of  the  heirs  of  V.  had  accrued,)  several  houses,      , 
mills,  barns,  &c.  have  been  erected  on  the  premises,  and 
other  improvements  made,  to  the  value  of  eighteen  thousand 
dollars.     That    Vredenbergh,  at  the   time  of  the  death  of 
John  C.,  lived  at  Marcellus,  within  twenty  miles  of  the  prem- 
ises, and  continued  to  reside  there  until  his  death,  in  1813 ; 
and  he  was  well  acquainted  with  the  improvements  making 
on  the  premises.     The  plaintiffs  are  severally  seised  in  fee 
of  parts  of  the  lot,  under  Benjamin   C. ;  and  the  defendants 
are  the  children  and  heirs  of  Vredenbergh. 

The  bill  further  stated,  that  Vredenbergh,  at  all  times,  and 
particularly  after  the  death  of  John  C.,  disclaimed  all  inter- 
est in  the  lot,  declaring  that  his  whole  interest  had  been  con- 
veyed to  J.  C.,  and  that  his  heirs  were  seised  thereof  in  fee. 
That  the  heirs  of  V.  claim  the  lot,  denying  that  any  other 
than  an  estate  for  life  was  conveyed  by  their  father,  for  want 
of  words  of  inheritance.  But  the  plaintiffs  charged,  that 
*the  conveyance  to  J.  C.  was  intended  to  create,  and  did  [  *  1 86  ] 
create  an  estate  in  fee.  That  in  May,  1820,  the  defendants 
brought  actions  of  ejectment  against  the  plaintiffs,  to  recover 
possession  of  the  premises.  The  plaintiffs  prayed  a  discovery 
as  to  the  facts  stated  in  the  bill,  and  for  a  release  from  the 
di'fmdiints  of  any  claim  to  the  lot,  and  that  they  may  be  en- 
joined, &c.,  and  for  other  relief,  &c.  An  injunction  was, 
accordingly,  awarded. 

The  defendants  demurred  to  the  bill :   1.  Because  the  plain- 
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1821.  I'"*"8  claiming  to  be  seised  in  fee  of  the  premises,  under  the 
conveyance  from  V.,  it  was  a  question  of  law  only.  2.  Because 
the  bill  contained  no  matter  of  equity. 


HlGlNBO- 
THAM 


BUKJET. 


1*187] 


Gold  and  Sill,  for  the  plaintiffs. 
M.  Van  Burcn,  contra. 

THE  CHANCELLOR.  This  is  a  demurrer  to  the  whole  bill, 
and  there  are  two  causes  of  demurrer  assigned.  (1.)  That 
the  plaintiffs  claim  to  be  seised  in  fee  of  the  premises,  and 
therefore  the  matter  is  properly  and  exclusively  cognizable  at 
law.  (2.)  That  the  bill  contains  no  matter  of  equity. 

Perhaps  it  would  be  sufficient  to  dispose  of  the  demurrer, 
by  referring  to  the  rule,  (Laight  v.  Morgan,  I  Johns.  Cases, 
429.)  that  if  a  demurrer  be  general  to  the  whole  bill,  and  be 
bad  in  part,  it  must  be  overruled.  If  it  be  good  for  discovery, 
and  not  for  relief,  a  general  demurrer  to  the  whole  bill  is  bad. 
The  defendants  should  in  such  a  case  give  the  discovery, 
and  demur  to  the  relief;  and  this  rule  was  so  settled,  in  the 
case  referred  to,  in  the  Court  of  Errors.  I  cannot  see  any 
doubt,  in  this  case,  of  the  right  of  the  plaintiffs  to  a  discovery 
concerning  the  deeds  charged  in  the  bill  to  have  been  lost, 
and  concerning  their  contents. 

But  the  bill  appears  to  me  to  state  several  distinct  and 
sufficient  heads  of  equity  jurisdiction. 

*It  is  easy  to  perceive,  that  the  real  ground  of  the  claim 
of  the  defendants,  as  heirs  of  Vredenbergh,  rests  on  the  defec- 
tive conveyance  from  him  to  John  Carpenter,  under  whom 
the  plaintiffs  claim  title  ;  and  that  defect  consists  in  the  omis- 
sion of  words  of  inheritance,  the  want  of  which,  I  apprehend, 
would  confine  the  operation  of  the  assignment,  in  a  Court 
of  law,  to  an  estate  for  life.  But  when  the  right  of  the  sol- 
dier rested  originally  in  equity,  and  continued  so  when  he 
conveyed  his  right  to  Smith,  and  when  Smith  transferred 
that  right  to  Vredenbergh,  and  when  we  consider  the  charge 
in  the  bill  that  Vredenbergh  and  Carpenter  negotiated  and 
agreed  for  the  sale  and  purchase  of  that  entire  right,  and 
the  circumstances  attending  the  assignment  from  V.  to  C.,  and 
the  language  and  mode  of  the  assignment,  and  the  accom- 
panying delivery  of  the  patent  and  original  discharge  of  the 
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soldier,  there  is  good  cause  to  infer  a  mistake  in  that  assign- 
ment ;  and  that,  owing  to  a  defect  in  drawing  it,  the  intention 
of  the  parties  was  not  carried  into  effect.  To  remedy  this 
defect,  and  to  prevent  an  unconscientious  advantage  being 
taken  of  it,  may  afford  a  very  fit  case  for  equitable  interposi- 
tion. Under  such  special  circumstances,  a  trust  in  fee  may 
be  considered  as  created,  which  this  Court  would  execute 
according  to  the  conscience  and  intention  of  the  parties. 
There  are  many  cases  at  common  law  in  which  a  fee  has 
been  held  to  pass  without  the  word  heirs;  (Co.  Lift.  9.  6.) 
and  if  a  trust  interest  in  fee  was  intended  to  be  created  by  the 
assignment  from  V.  to  C.,  in  like  manner  as  a  trust  interest 
in  fee  was  conveyed  by  the  deed  from  Elliot  to  Smith,  and 
by  the  assignment  from  Smith  to  Vredenbergh,  then  this 
Court,  according  to  the  doctrine  in  Fisher  v.  Fields,  (10 
Johns.  Rep.  495.)  would  decree  an  adequate  legal  convey- 
ance, according  to  that  intention,  notwithstanding  the  want 
of  words  of  inheritance. 

The  allegations  in  the  bill  on  which  so  much  stress  has 
been  laid  by  the  counsel  for  the  defendants,  that  the  plain- 
tiffs *were  seised  of  the  land  in  question,  must  be  understood 
to  mean  an  equitable,  and  not  a  legal  seisin.  The  whole 
scope  of  the  bill,  and  the  very  fact  of  coming  into  this  Court, 
demonstrate  this  meaning. 

The  bill  also  states  facts,  from  which  we  are  to  infer  that 
Vredenbergh  and  his  heirs,  the  present  defendants,  are  equi- 
tably estopped  from  asserting  any  claim  to  a  reversionary 
interest  in  the  land.  It  is  charged,  that  V.,  after  the,death 
of  Carpenter,  for  13  years,  stood  by  and  saw  great  and 
costly  improvements  made  upon  the  land,  by  persons  claim- 
ing, and  believing  themselves  to  be  owners  in  fee,  under 
Carpenter,  and  never  interposed  any  pretension  of  right  or 
title.  It  appears  from  the  casr.s  referred  to  in  Wendell  v. 
Van  Rensselacr,  (1  Johns.  Ch.  Rep.  354.)  that  though  the 
right  of  the  party,  who  thus  misleads  third  persons  by  his 
silence,  be  merely  a  reversionary  interest,  and  subject  to  a 
life  estate,  in  the  very  person  whom  he  suffers  to  deal  with 
the  property  as  absolute  owner,  the  rule  of  equity  stilt  ap- 
plies, that  he  never  shall  be  permitted  to  exercise  his  legal 
title  against  such  person.  He  is  bound,  and  all  persons 
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1821.  claiming  under  him,  are  bound,  by  his  silence.  This  caso 
^^^-^^-^  is  much  stronger  than  ordinary  ones  of  the  kind ;  for  here 
the  silence  was  maintained  for  thirteen  years,  after  the  as- 
"N-  sumed  life  interest  of  Carpenter  had  terminated.  If  Car- 
penter was  bound  to  know  the  duration  of  his  title,  those 
who  succeeded  to  the  estate,  after  his  death,  were  certainly 
encouraged  and  misled  by  the  studied  silence  or  express  ad- 
missions of  Vrcdcnbergh ;  and  the  case  as  stated  presents  one 
of  the  strongest  claims  for  the  assistance  of  this  Court  against 
the  assertion  of  a  title  under  him  by  his  heirs.  It  is  to  be 
traced  up  to  imposition  and  fraud. 

The  demurrer  must,  therefore,  be  overruled  with  costs,  and 
the  defendant  ordered  to  answer. 

Order  accordingly. 


189  ]      *BILLINGS  and  another  aainst  RATTOON  and  others. 


Notice  of  the  rule  to  pass  publication  must  be  served  on  the  defendant's 
solicitor,  or  his  agent  ;  and  if  it  is  served  on  the  agent,  the  time  of 
service  must  be  double,  as  in  other  cases,  or  for  six  weeks. 

MOTION,  on  the  part  of  the  defendants,  to  enlarge 
publication,  and  for  leave  to  examine  witnesses  on  affidavit 
of  the  solicitor  for  the  defendants,  and  of  one  of  the  defend- 
ants, that  interrogatories  on  the  part  of  the  defendants,  with 
the  names  of  the  witnesses,  &c.,  and  the  time  and  place  of 
examination  were  served  on  the  solicitor  for  the  plaintiffs, 
on  the  8th  inst.  ;  and  that  on  the  9th  inst.  he  first  received 
notice,  that  the  rule  that  publication  pass  had  been  entered 
on  the  31st  of  January  with  the  register,  the  rule  of  three 
weeks  to  pass  publication  having  then  expired.  The  affida- 
vit further  stated,  that  neither  the  solicitor  for  the  defendants, 
nor  the  defendants,  had  seen  or  read  the  depositions,  or  been 
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informed  of  their  contents.     That  the  defendants  have  seve-        1821. 

ral  material  witnesses  to  examine,  and  if  due  notice  of  the 

rules  to  produce  witnesses  and  pass  publication  had  been  en- 

tered,  they  would  have  been  examined.  RATTOON. 

It  appeared  further  by  an  affidavit  in  opposition  to  the 
motion,  that  the  ordinary  rule  to  pass  publication  in  three 
weeks,  under  the  20th  printed  rule  of  the  Court,  was  entered 
on  the  29th  of  December  last ;  and  that  a  copy  of  the  same 
was  served  on  the  agent  for  the  defendant's  solicitor,  on  the 
5th  of  January  last. 

A  question  of  practice  arose  whether  service  of  the  rule 
was  necessary  ;  and  if  necessary,  whether  the  rule  of  the  3,1st 
of  January  was  not  entered  prematurely. 

*D.  Russell,  for  the  motion.  f  *  190 

£  A.  Foote,  contra. 

THE  CHANCELLOR.  When  the  practice  of  the  English 
Court  of  Chancery  required  the  rule  for  publication  to  be 
entered,  not  only  in  the  register's  book,  but  in  the  book  of 
one  of  the.  six  clerks,  and  that  the -clerk  entering  the  rule 
should  give  notibe  of  it  to  the  clerk  of  the  adverse  party, 
(Beanie's  Orders,  p.  336.  Newland's  Pr.  143.)  the  object 
of  the  practice  was  to  speed  the  client,  and  prevent  him 
from  being  surprised  by  unexpectedly  closing  upon  him  the 
opportunity  to  take  testimony.  Notice  of  such  an  important 
measure  as  closing  the  testimony  is  as  reasonable,  if  not 
as  necessary,  as  of  any  other  step  taken  in  the  cause';  and 
when  notice  is  given  to  the  solicitor,  through  his  agent, 
the  4Cth  rule  of  the  Court  applies,  that  the  time  of  service 
must  be  double.  The  meaning  of  the  rule  is,  that  publi 
cation  passes  in  three  weeks  (unless  enlarged)  from  the 
service  of  notice,  or  in  double  that  time,  if  service  be  on  the 
agent. 

The  rule  to  pass  publication  did  not  therefore  expire,  in 
these  cases,  until  six  weeks  from  the  5th  of  January ;  and 
the  rule  that  publication  be  passed,  was  entered  prematurely. 

The  rule  to  pass  publication,  consequently,  must  be  en- 
larged for  three  weeks,  when  publication  will  pass  without 
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1821.       further  order;  and  as  the  practice  appears  to  have  been  un 
settled,  let  the  costs  of  the  motion  abide  the  event  of  the 


SKI:NKR      suit. 


DATTON  Order  accordingly. 


*  191  ]  *SKINNER  against  DAYTON  and  others. 

(Keversed,  19  Johns.  513.1 

An  irregularity  of  practice,  or  defective  notice,  will  be  cured  by  a  neg* 
lect  to  complain  of  it  in  due  season. 

As  where  a  party,  who  had  not  received  due  notice  of  the  examination 
of  witnesses  before  commissioners,  suffered  ten  months,  or  three  terms, 
to  elapse,  before  making  application  to  the  Court,  he  was  held  to  have 
waived,  by  this  delay,  any  right  to  cross-examine  the  witnesses,  or  to 
object  a  want  of  notice. 

Mzrch  28//1.  MOTION  on  the  part  of  the  plaintiff,  to  suppress  certain 
depositions  taken  on  the  part  of  the  defendants,  for  irregu- 
larity, on  an  affidavit  of  the  plaintiff's  solipitor,  stating,  that 
the  interrogatories  were  left  at  his  office,  on  the  llth  day 
of  May,  1620,  with  notice,  that  the  witnesses  would  be  ex- 
amined before  commissioners,  on  the  13th  of  May.  That 
the  solicitor  was  absent  from  home,  when  the  notice  was 
served,  and  did  not  return  until  after  the  day.  That  the 
solicitor  did  not,  to  his  recollection,  receive  notice  from  the 
commissioners  of  the  day  and  place  of  examining  witnesses, 
under  the  defendant's  commission.  That  the  witnesses  were 
examined  on  the  direct  interrogatories  of  the  defendants  on 
the  13th,  15th,  and  16th  of  May,  and  the  commission  re- 
turned on  the  18th  of  May,  1820. 

The  affidavit  of  the  defendants'  solicitor  was  read,  in  op- 
position to  the  motion,  stating  that  the  plaintiff's  solicitor 
had  consented  to  the  commissioners  named  in  the  defend- 
ant's commission.  That  the  deponent,  hearing  that  no 
cross  interrogatories  had  been  filed,  asked  the  plaintiff's  so- 
licitor, a  short  time  after  the  execution  of  the  commission,  if 
he  had  received  notice  of  executing  the  commission,  and  was 
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answered  in  the  affirmative.     That  the  deponent  then  offer-        1821. 
ed  to  consent,  in  writing,  that  the  plaintiff's  solicitor  might 
file  cross  interrogatories,  and  examine  the  witnesses ;  but  the 
^plaintiffs  solicitor  replied,  that  he  did  not  wish  to  file  cross      DAYTON. 
interrogatories,  and  made  no  complaint  of  any  irregularity ;       I 
and  the  deponent  heard  nothing  more  on  the  subject  until 
the  cause  was  set  down  for  hearing,  and  notice  of  the  present 
motion  for  this  term. 

Henry,  for  the  motion. 
Z.  R.  Shiphcrd,  contra. 

THE  CHANCELLOR.  The  irregularity  complained  of  has 
k\>ei;  waived  by  the  acquiescence  and  delay  of  the  plaintiff's 
soIic.L-or.  This  Court  observed,  in  the  case  of  the  Executors 
of  Broker  v.  Van  Courtlandt,  (2  Johns.  Ch.  Rep.  249.) 
that  irregularities  in  practice,  arid  defective  notices,  might 
be  cured  by  neglect  to  complain  in  due  season ;  and  that 
there  was  .^ood  sense  in  the  practice  of  the  Courts  of  law  on 
this  point.  Here  has  been  a  delay  of  ten  months  ;  and  three 
terms  have  been  suffered  to  elapse,-after  notice  of  the  exam- 
ination, and  after  a  very  reasonable  offer  to  cure  the  defect 
had  been  made  and  declined.  There  is  no  reason  or  justice 
in  the  present  application.  The  opportunity  to  cross-examino 
has  been  expressly  waived. 

Motior   Ionic d. 
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*KEMPSHALL  against  STONE. 

[Approved,  II  Paige  SS8.    Distinguished,  61  N.  Y.  136.    See  Uoffm.  138.] 
This  Court  does  not,  unless  in  a  very  special  case,  sustain  a  bill,  inerelj 

for  the  assessment  of  damages  for  the  breach  of  an  agreement 
The  defendant,  who  had  entered  into  articles  of  agreement  with  the 
plaintiff,  for  the  sale  and  conveyance  of  a  lot  of  land,  after  the  time  of 
performance  had  elapsed,  sold  and  conveyed  the  land  to  a  third  person 
for  a  valuable  consideration,  without  notice  of  the  agreement,  and  be- 
fore the  filing  of  a  bill  by  the  plaintiff,  for  a  specific  performance  of 
it :  Held,  that  a  specific  performance  could  not  be  decreed  ;  and  that 
the  plaintiff  must  seek  his  remedy  at  law,  for  a  compensation  in  dam- 
ages, for  the  breach  of  the  agreement. 

April  14.  THE  bill  stated  that  the  defendant  being  seised  of  a  lot  01 

land  and  mill  seat,  the  plaintiff,  in  January,  1815,  entered 
into  articles  of  agreement  with  him  for  the  purchase  thereof; 
and  the  defendant,  in  consideration  of  five  hundred  dollars, 
covenanted  to  convey  in  fee,  to  the  plaintiff,  on  the  1st  of 
May,  1816,  the  lot  of  land,  &c.  (describing  it  by  metes  and 
bounds)  to  cut  a  canal,  &c.,  and  make  a  road,  &c.  The 
canal  to  conduct  the  water  from  the  river  to  the  mill  was  to 
be  completed  by  the  1st  of  August,  1815.  That  the  plain- 
tiff, on  his  part,  agreed  to  pay  the  defendant  the  five  hun- 
dred dollars,  as  follows :  fifty  dollars  at  the  date  of  the  agree- 
ment, two  hundred  dollars  on  the  1st  of  May,  1815,  and 
two  hundred  and  fifty  dollars  on  the  1st  of  May,  1816,  with 
interest ;  and  the  parties  bound  themselves  to  each  other, 
for  the  due  performance  of  the  agreement,  in  one  thousand 
dollars,  &c.  The  bill  further  stated,  that  the  plaintiff  paid 
the  two  first  instalments,  which  were  endorsed  on  the 
agreement.  That  the  defendant,  between  the  1st  and  10th 
of  May,  1816,  verbally  agreed  to  extend  the  time  of  payment 
of  the  last  instalment ;  and  the  plaintiff  understood  that  it 

f*194]  was  to  be  delayed,  until  the  canal  was  completed.  *which 
was  essential  to  his  enjoyment  of  the  mill  seat ;  but  which 
was  not  commenced  until  the  summer  of  1817,  and  was 
.  completed  in  September  of  that  year.  That  on  the  llth  of 
September,  a  few  days  before  the  completion  of  the  canal, 
the  plaintiff  tendered  to  the  defendant  the  250  dollars,  with 
interest,  being  the  balance  due  on  the  agreement,  and  de- 
manded a  deed ;  but  the  defendant  refused  to  give  a  deed,  or 
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to  pay  the  plaintiff  the  damages  he  had  sustained,  or  to  re-       1821. 
fund  the  money  he  had  received  of  the  plaintiff.     The  plain-  v— **~~v~^s 
tiff  prayed  for  a  specific  performance  of  the  agreement,  on    KEMPVSHALI- 
the  part  of  the  defendant,  by  the  delivery  of  a  deed  and  pos-       STORK 
session,  and  for  general  relief,  &c. 

The  defendant,  in  his  answer,  denied  that  he  ever  agreed 
to  extend  the  time  of  payment  of  the  third  instalment.  He 
stated,  that  when  the  plaintiff  made  the  tender,  in  September, 
1817,  he  informed  him,  that  he  considered  the  contract  as 
vacated  by  the  non-payment,  and  had  sold  the  land  to  other 
persons.  That  the  plaintiff,  at  various  times,  subsequent  to 
the  1st  of  May,  1816,  applied  to  the  defendant,  to  refund 
the  money  he  had  paid,  alleging  that  the  agreement  was  at 
an  end  ;  but  the  defendant  refused  to  refund  it,  on  account 
of  the  disappointment,  trouble  and  expense  he  had  incurred, 
by  reason  of  the  non-payment  of  the  money,  according  to 
the  contract.  That,  considering  the  agreement  at  an  end, 
the  defendant,  on  the  6th  of  May,  1817,  conveyed  the  land, 
in  fee,  to  E.  Johnson,  for  a  valuable  consideration,  and  with- 
out notice  of  the  agreement.  Tho  defendant  submitted,  that 
the  remedy  of  the  plaintiff,  if  any,  was  at  law,  and  prayed 
the  benefit  of  this  objection,  as  if  he  had  demurred. 

Jones  and  Baldwin,  for  the  plaintiff. 
P.  S.  Parker,  contra. 

THE  CHANCELLOR.  This  is  a  bill  for  the  specific  perform- 
ance *of  a  contract,  for  the  conveyance  of  land.  The  de-  [  *  1 95  ] 
fendant  sets  up  matter  of  excuse  in  his  answer,  and  states 
that  he  had,  on  the  6th  of  May,  1817,  which  was  long  after 
the  time  he  had  agreed  to  convey  to  the  plaintiff,  and  some 
time  before  the  filing  of  the  bill,  conveyed  the  land  in  ques- 
tion to  a  third  person,  for  a  valuable  consideration,  and  with- 
out notice  to  such  grantee  of  the  agreement.  It  is  to  be  in- 
ferred from  the  facts  in  proof,  and  particularly  from  the  tes- 
timony of  Elisha  Johnson,  that  the  plaintiff  was  informed  of 
the  fact  of  this  conveyance  a  considerable  time  previous  to 
tho  commencement  of  the  suit ;  and  though  the  plaintiff  may 
have  a  just  and  valid  claim  to  compensation,  in  damages:, 
\>r  breach  of  the  agreement,  yet  the  question  is,  whether 
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1821.  tnis  ^ourt  ought  to  sustain  the  bill,  under  the  circumstances 
of  the  case,  for  the  purpose  of  having  these  damages  assess- 
ed and  awarded.  The  defendant  insists,  in  his  answer,  thai 
the  plaintiff's  remedy,  if  any,  is  at  law. 

The  jurisdiction  of  the  Court,  on  this  point,  was  discussed 
in  the  case  of  Hatch  v.  Cobb,  (4  Johns.  Ch.  Rep.  559.)  and 
it  was  considered,  that  the  Court  ought  not,  except  in  very 
special  cases,  to  sustain  a  bill  merely  for  the  assessment  of 
damages.  The  more  I  have  reflected  on  the  subject,  the 
nore  strongly  do  I  incline  to  that  opinion.  Lord  Eldon  in- 
limated,  in  Todd  v.  Gee,  (17  Vcsey,  273.)  that  the  whole 
course  of  previous  authority  was  against  the  decision  of  Lord 
Kenyan,  in  Denton,  v.  Stewart,  (1  Cox,  258.)  and  in  thai 
case,  Lord  Eldon  said,  the  defendant  had  disabled  himself, 
pendente  lite,  from  performing  the  agreement ;  and  that  fact 
materially  distinguishes  that  case  from  this.  )C  When  the  de- 
fendant had  disabled  himself  before  the  filing  the  bill,  and 
the  plaintiff  knew  of  that  fact  before  he  commenced  his  suit, 
(and  I  consider  such  knowledge  a  material  circumstance  in 
the  case,)  it  is  then  reduced  to  the  case  of  a  bill  filed  for  the 
sole  purpose  of  assessing  damages  for  a  breach  of  contract, 
which  is  a  matter  strictly  of  legal,  and  not  of  equitable  ju- 
t  *  196  ]  risdiction.  *The  remedy  is  clear  and  perfect  at  law,  by  an 
action  upon  the  covenant ;  and  if  this  Court  is  to  sustain  such 
a  bill,  I  do  not  see  why  it  might  not  equally  sustain  one  in 
every  other  case  sounding  in  damages,  and  cognizable  at 
law. 

This  Court  is  not  the  ordinary  and  appropriate  tribuna, 
for  such  actions.    ^ 

Bill  dismissed  without  costs. 
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a 

SCHUYLER  and  others  against  HOYLE  and  his  wife. 

[Keliedon,88N.  Y.  494.] 

If  a  husband  appoints  an  attorney  to  recover  a  debt,  legacy,  &c.,  due  to 
his  wife,  and  the  attorney  receives  the  money  ;  or  if  the  husband 
mortgages  his  wife's  interest,  or  assigns  it  absolutely,  for  a  valuable 
consideration,  or  if  he  recovers  it  by  a  suit  at  law,  in  his  own  name, 
or  releases  the  debt,  the  right  of  survivorship  in  the  wife,  in  these 
cases,  ceases. 

In  a  suit  by  the  husband  for  the  wife's  legacy  or  distributive  share,  the 
wife  must  be  made  a  party. 

Where  the  husband  and  wife,  and  others,  heirs  of  F.  deceased,  intestate, 
in  England,  made  a  joint  power  of  attorney  to  V.,  authorizing  him 
to  take  out  letters  of  administration  there  on  the  estate  of  F.,  to  collect 
the  property,  &c.,  and  pay  over  to  the  parties  their  distributive  shares 
respectively,  &c.;  and  after  V.  had  taken  out  administration,  arid  ob- 
tained possession  of  the  property,  but  before  he  hail  paid  over  the  en- 
tire share,  the  husband  died :  Held,  that  the  wife  was  entitled,  in  her 
own  right,  as  survivor,  to  that  portion  of  her  distributive  share  which 
had  not  been  actually  paid  over  to  her  husband. 

THE  bill  stated,  that  Henry  Ten  Eyck  Schuyler  died  April  27» 
seised  of  a  large  real  and  personal  estate,  intestate,  on  the 
25th  of  September,  1812,  leaving  Sally~S.  a  widoiv,  mother 
of  the  plaintiffs,  and  the  plaintiffs,  and  J.  B.  S.  his  only 
children  ;  and  that  J.  B.  S.  died  an  infant,  on  the  16th  of 
January,  1817.  That  on  the  death  of  the  intestate,  the 
*vvidow,  as  natural  guardian  to  the  plaintiffs,  took  possession  [  *  97  1 
of  the  real  estate,  and  from  the  death  of  the  intestate,  until 
her  marriage  with  the  defendant,  Henry  Hoyk,  received 
the  rents  and  profits.  That  she  possessed  herself  of  the 
personal  estate,  and  sold  a  large  part  thereof.  That  since 
her  marriage  with  I/,  on  the  30th  of  January,  1817,  the 
defendant  H.,  her  husband,  had  received  the  rents  and 
profits  of  the  real  estate,  and  possessed  himself  of  the  per- 
sonal estate,  which  remained  in  her  hands,  to  the  amount 
of  50,000  dollars.  That  the  defendants  had  possessed 
themselves  of  all  the  deeds  and  muniments  of  the  estate, 
and  had  refused  to  account,  &c.  Prayer,  that  the  de- 
fendants be  decreed  to  account  with  the  plaintiffs,  touching 
the  real  and  personal  estate  of  the  intestate,  and  for  general 
relief,  &c. 
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1821  The  material   facts  appearing   in    the    answer,  and   from 

the  proofs  tanen  before  the  master,  in  regard  to  the  ques- 
tion argued  and  decided,  are,  tha'  Mrs.  S.,  widow  of  the 
intestate,  now  Mrs.  Hoyle,  was  one  of  the  heirs  at  law  of 
Gerrit  Fisher,  who  died  intestate,  in  England,  prior  to 
June,  1811,  leaving  a  large  personal  estate,  of  which  she, 
as  one  of  the  heirs  and  next  of  kin,  was  entitled  to  one 
twelfth,  as  her  distributive  share.  She  succeeded  to  that 
share  while  she  was  the  wife  of  H.  T.  E.  Schuyler ;  and 
on  the  19th  of  June,  1811,  the  legal  representatives  of 
Gerrit  F.  entered  into  an  agreement,  by  deed,  with  JV.  /. 
Visscher,  to  which  instrument  S.  was  a  party,  and  which 
also  purported  to  be  made  by  his  wife,  as  a  party,  but 
was  not,  in  fact,  executed  by  her.  This  agreement  recited 
that  a  letter  of  attorney  had  been  executed  by  the  said  par- 
ties to  that  deed,  (being  the  legal  representatives  of  G.  F.) 
and,  of  course,  by  "  Henry  Ten  Eyck  Schuyler  and  S.,  his 
wife,"  to  N.  J.  V.,  authorizing  him  to  proceed  to  London, 
and  there  sue  out  letters  of  administration,  and  collect  the 
(  *  198  ]  property  of  G.  F.  deceased,  and  pay  his  *debts;  and  after 
deducting  reasonable  expenses,  and  a  reasonable  sum  stipu- 
lated for  his  own  compensation,  to  pay  over  "  to  the  said 
parties  of  the  second  part  respectively,"  which,  of  course,  in- 
cluded *S.  and  his  wife,  their  respective  distributive  shares. 
The  agreement  then  provided  that  N.  J.  V.  should  proceed 
forthwith  to  England,  and  there,  in  the  mode  he  should 
deem  best,  should  execute  the  power ;  and  after  paying  the 
debts,  and  deducting  expenses,  and  a  reasonable  sum  to 
cover  allowances  for  his  services,  to  remit  the  residue  of  the 
property  of  G.  F.,  the  intestate,  to  Thomas  Eddy  of  New- 
York,  to  be  by  him  deposited  in  the  Bank  of  New-  York,  in 
the  name  of  N.  J.  V.,  and  to  be  by  him  distributed  as  be- 
*jre  mentioned.  The  rest  of  the '  agreement  related  to  the 
compensation  to  be  allowed  to  N.  J.  V. 

Under  this  authority,  N.  J.  V.  went  to  England,  wheie 
he  arrived  in  August,  1811,  and  took  out  letters  of  adminis- 
tration on  the  estate  of  G.  F.,  in  England;  and  on  the  12th 
of  October,  1811,  he  took  out  letters  of  administration  on 
the  intestate's  estate  in  Ireland,  and  collected  and  converted 
most  of  the  assets  into  American  stocks  and  British  goods, 
within  one  year  after  he  arrived  in  England.  He  remitted 
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the  stocks  to  Barent  Bleecker  of  Albany,  and  the  goods  to  1821. 
Peter  Remsen  of  New-York,  who  sold  the  goods,  and  paid 
the  proceeds  to  N.  J.  V.,  with  whom,  in  character  of  ad- 
ministrator, P.  R.  accounted,  and  to  whom,  as  his  princi- 
pal, he  paid  the  proceeds. — //.  T.  E.  Schuyler  died  the 
25th  of  September,  1812,  subsequent  to  which  time,  P.  R. 
paid  the  proceeds  of  the  goods,  amounting  to  400,000  dol- 
lars, to  N.  J.  V.,  who  afterwards  paid  the  amount  over  to 
B.  Bleccker,  to  be  distributed  among  the  heirs  of  G.  F. 
The  stocks  remitted  by  N.  J.  V.  to  Bleecker,  came  into 
his  hands  before  the  death  of  S.  The  amount  received  by 
B.  prior  to  the  death  of  S.,  was  123,078  dollars  and  fifty- 
eight  cents,  and  the  amount  received  by  him  after  the  *death  [  *  199 
of  S.,  was  about  400,000  dollars.  The  amount  of  the  dis- 
tributive share  of  Mrs.  S.,  was  48,342  dollars  and  98  cents, 
including  1950  dollars,  being  the  value  of  certain  lands  be- 
longing to  the  estate,  not  sold  before  the  death  of  &  Of 

o      o  » 

this  distributive  share,  B.  paid  to  S.  in  hi*  .Jetime,  11,815 
dollars  and  29  cents,  and  the  residue  to  his  widow,  (now 
Mrs.  H.}  after  his  death.  So  that  &  -received,  during  his 
life,  above  1500  dollars  more  than  his  wife's  distributive 
share  of  that  portion  of  the  estate  of  G.  F.,  which  came  to 
the  hands  of  B.  in  the  lifetime  of  & 

In  the  receipt  of  the  moneys,  and  in  the  transaction  of  the 
business,  B.  acted  under  letters  of  attorney,  dated  January 
6,  1812,  from  the  legal  representatives  of  G.  F.,  and  which 
was  executed  by  S.  "  in  behalf  of  his  wife,  Sarah  Ten  Eyck 
Schuyler"  This  power  authorized  B.,  as  their  attorney,  to 
demand,  sue  for,  collect,  and  receive  all  debts  and  moneys 
due  G.  F.  at  the  time  of  his  death,  and  to  take  security  in 
their  names,  if  requisite,  to  liquidate  debts  and  demands,  and 
to  pay  debts  due  from  the  estate  of  G.  F.,  or  from  them  as 
heirs,  and  to  sue  out  letters  of  administration  on  the  estate 
of  G.  F.,  if  necessary,  and  to  sell  at  auction  such  parts  of 
the  estate  as  he  should  deem  best  and,  after  deducting  ex- 

•  *  o 

penses  and  allowances,  to  distribute  the  estate,  as  follows, 
"  amongst  us,  our  heirs,  executors,  administrators,  or  assigns, 
according  to  our  respective  rights  in  and  to  the  real  and 
personal  estate  of  G.  F." 

Bud.  for  the  plaintiffs,  contended,  1.  That  upcr.  the  death 
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1821.  °f  Gerrlt  Fisher,  the  distributive  share  of  the  wife  oi  H  T 
E.  Schuyler,  in  his  estate,  became  absolutely  vested  in  hei 
husband.  Such  distributive  share  becomes  vested  from  the 
tune  of  the  death  of  the  intestate ;  (except  in  the  case  of  a 
posthumous  child  ;)  so  that  if  the  person  entitled  to  it  die 
within  a  year  after  the  intestate,  and  before  the  estate  is  ac- 
tually divided,  the  share  goes  to  the  next  of  kin  of  the  de- 
200]  ceased.  *(Tol1er's  Law  of  Executors,  386.  1  Madd.  Ch. 
517.  3  Bctc.  Abr.  75.  tit.  Executors,  &c.  1.)  In  Bnwnc 
v.  Shore  and  wife,  (1  Shower,  25.)  J.  S.  died  intestate,  and 
A.  and  B.,  who  were  his  next  of  kin,  died  within  a  year  after, 
and  before  distribution  of  the  intestate's  estate :  Holt,  Ch.  J., 
and  the  rest  of  the  Court,  held,  that  A.  had  a  vested  interest, 
which  went  to  his  executors.  In  Cary  v.  Taylor,  (2  Fern. 
302.)  A.  married  B.,  the  daughter  of  J.  S.,  who  died  intes- 
tate. B.  died  before  the  distribution  of  her  father's  estate.  A. 
also  died  before  distribution  or  administration.  The  plaintiff 
was  administrator  to  A.,  the  husband,  and  the  defendant  was 
the  administrator  of  B.,  the  wife  ;  and  the  question  was,  which 
of  them  had  the  right  to  the  share  of  J.  S.'s  estate,  remaining 
undistributed.  It  was  admitted,  on  all  hands,  that  the  share 
to  which  B.  was  entitled,  was  a  vested  interest,  before  any 
distribution  was  made ;  but  the  doubt  was,  whether  it  was  so 
vested,  as  a  legacy  assented  to,  that  it  would  vest  in  the  hus- 
band, without  his  taking  administration  to  his  wife.  The 
question  does  not  appear  to  have  been  decided  in  that  case ; 
but  the  doubt  raised  was  not  well  founded.  Comyns  (2  Com- 
yn's  Dig.  tit.  Baron  and  Feme,  E.  3.  2  Roll.  134.)  says, 
"If  a  legacy  be  given  to  a.  feme  covert,  to  be  paid  in  twelve 
months  after  the  testator's  death,  and  the  wife  dies  within  the 
twelve  months,  the  interest  goes  to  the  husband,  for  it  was  vest- 
ed in  him,  and  he  might  release  it  within  the  twelve  months." 
(Robertson  v.  Taylor,  2  Bro.  Ch.  C.  589.  2  P.  Wins.  49. 
n.  d.  Gricc  v.  Grice,  Edivards  v.  Freeman,  2  P.  Wms.  441.) 
The  doubt  in  Cary  v.  Taylor  seems  to  have  arisen  from  the 
circumstance,  that  the  husband  had  not  administered  on  the 
wife's  estate.  But  it  is  now  well  settled,  that  this  circumstance 
is  of  no  moment ;  for  the  wife's  choses  in  action  go  to  the 
representatives  of  the  husband,  although  he  has  not  adminis- 
tered  on  her  estate,  and  not  to  the  wife's  next  of  kin.  ( IVJiit 
aker  v.  fVhitaker,  6  Johns.  Rep.  112.) 
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It  follows,  then,  that  a  distributive  share  is  a  vested  inte-  1821. 
rest  *from  the  time  of  the  intestate's  death ;  and  it  must  vest 
in  the  husband,  not  in  the  wife ;  for  a  married  woman  can- 
not, during  coverture,  acquire  any  property,  unless  given 
specially  to  her  separate  use,  and  through  the  medium  of  [  *  201  ] 
trustees.  All  her  acquisitions  of  personal  property,  during 
coverture,  belong  to  her  husband.  For  this  reason,  inde- 
bitatus  assumpsit  for  work  done  by  the  wife,  will  not  lie  by 
the  husband  and  wife,  but  the  husband  must  sue  alone.  (2 
Comyrfs  Dig.  tit.  Baron  and  Feme,  W.  1  Salk.  114  1  Chit- 
ty's  PL  19.)  A  note  given  -to  the  wife,  during  coverture,  is 
part  of  the  husband's  assets.  (Hodges  v.  Beverly,  Bunb. 
Rep.  188.)  So,  if  a  bond  is  given  to  the  wife,  the  husband 
must  sue  alone  for  it.  (2  Afk.  208.  2  Mod.  217.  4  Term 
Rep.  616.  3  Lev.  403.)  Where  a  legacy  was  given  to  a 
feme  covert,  who  lived  separate  from  her  husband,  and  the 
executor  paid  it  to  the  wife,  and  took  her  receipt,  yet  on  a 
bill  brought  by  the  husband,  the  executor  was  decreed  to  pay 
it  over  again,  with  interest.  (1  Bac.  Abr.  tit.  Baron  and 
Feme,  D.  1  Fern.  261.) 

The  cases  which  seem  to  support  a  contrary  doctrine,  or 
to  recognize  the  right  of  survivorship  in  the  wife,  as  to  her 
ihoses  in  action,  are  those  in  which  the  wife  was  entitled  to 
them  before  marriage,  and  they  had  not  vested  in  the  husband  ; 
or  where  the  husband  had  elected  to  sanction  the  wife's  right 
of  survivorship,  by  joining  with  her  in  an  action,  &c. ;  or 
where  bonds,  notes,  &c.  have  been  taken  to  the  husband  and 
wife  jointly,  and  the  husband  has  done  no  act  to  alter  the 
property,  and  thus  impliedly  assented  to  her  right  of  sur- 
vivorship. (Comyn' s  Dig.  tit.  Baron  and  Feme,  F.  1.  F.  2. 
1  Vern.  396.  1  Fonbl  Equ.  B.  1.  ch.  4.  s.  24.  n.  (y.) 
Both  Comyn  and  Bacon,  as  well  as  others,  make  the  distinc- 
tion between  property,  or  choses  in  action,  to  which  the  wife 
was  entitled  before  marriage,  and  such  as  accrue  to  her  dur- 
ing coverture  ;  and  they  all  agree  that  the  husband  has  an 
absolute  property  in  all  the  acquisitions  of  the  wife,  during 
coverture,  whether  by  gift,  devise,  or  by  her  labor.  (Comyn'' s 
*Dig.  Baron  and  Feme,  E.  3.  Bac.  Abr.  Baron  and  Feme,  [  *  202  | 
D.  C.  3.  2  Roll.  134.  Comyn9 s  Rep.  725.) 

This  doctrine  is  also  fully  recognized  by  Judge  Reeves, 
in  his  work  on  "  Domestic  Relations,"  p.  60.  63.     He  says, 
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1821.       "Personal  property  acquired  after  marriage,  by  hei  means, 
*~^~*+-/  belongs  absolutely  to  the  husband ;  so  that  if  a  legacy  should 
be  given  to  the  wife,  during  coverture,  and  the   husband 
HOYLE.       should  die  before  it  is  paid,  or  due,  it  would  not  belong 
to  the  wife,  but  to  the  husband's  executor."     He  asserts 
the  same  thing  in  regard   to  the  wife's  distributive  share: 
and  Toller  says,  that  a  distributive  share  is  just  like  a  residu- 
ary legacy. 

2.  But  if  it  was  necessary  that  £  should  have  altered  the 
property  in  order  to  vest  the  title  in  him,  enough  has  been 
done  by  him  for  that  purpose.  He,  together  with  the  others, 
executed  a  power  to  V.  to  collect  the  property,  by  virtue  of 
which  V.  took  out  administration  in  England,  and  collect- 
ed all  the  property,  before  the  death  of  .S.  So  that  Bleecker 
was  the  attorney  in  fact  of  £  and  the  others  in  this  country, 
and  acted  under  the  power.  Now,  it  is  well  settled,  that 
if  a  husband  gives  a  power  of  attorney  to  recover  his  wife's 
lebt,  legacy,  or  other  chose  in  action,  and  the  attorney  does 
receive  it,  although  it  does  not  actually  come  to  the  hands 
of  the  husband,  yet  it  is,  absolutely  and  undefeasibly,  his  prop- 
erty. (1  Bac.  Abr.  480.  tit.  Baron  and  Feme,  C.  3.  Roll. 
Abr.  342.  Moore,  452.  Golds.  160.  Reeves's  Dora.  Relat. 
4.  Gomyn't  Dig.  tit.  Baron  and  Feme,  E.  3.  A  voluntary  as 
signment  by  the  husband  of  his  wife's  distributive  share, 
makes  it  the  property  of  the  husband,  though  the  assign- 
ment, as  between  him  and  the  assignee,  is  void.  (1  P.  Wms. 
380.)  So,  an  order  of  the  Court  of  Chancery  to  pay  the 
wife's  legacy  to  the  husband,  vests  it  in  the  husband,  though 
he  dies  before  payment,  and  defeats  the  wife's  right  of  sur- 
vivorship. (3  Bro.  C.  C.  362.)  So,  a  judgment  recovered 
at  law,  by  the  husband,  has  the  same  effect ;  (1  Fonbl.  Equ. 
*  203  ]  B.  1.  ch.  4.  sec.  24.)  though  it  is  *otherwise,  if  the  husband  is 
joined.  The  principle  on  which  these  cases  are  founded  is, 
that  where  the  husband  has  done  any  act  in  relation  to  his 
wife's  choses  in  action,  manifesting  his  intention  to  appropriate 
them  to  himself,  the  law  deems  it  such  a  reduction  into  his 
possession,  as  vests  him  with  the  property. 

J.  Paine,  contra,  contended,  1.  That  the  husband  has 
only  a  qualified  interest  in  his  wife's  choses  in  action;  and 
unless  he  reduces  them  into  possession,  by  action,  or  other 
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wise,  during  his  life,  they  belong  to  the  wife,  in  case  she       1821. 
survives  him.     (Toiler's  L.  of  Ex.   219.  B.  2.  ch.  5.  s.  2.  ^-"-  ^~^> 
'3  Vesey,  469.     Co.  Litt.  351.  b.    9  Vesey,  87.)     It  is  true,     SCHUVTLER 
that  if  the  husband  survives  the  wife,  he  alone  is  entitled  to 
her  personal  property,  or  choses  in  action,     (6  Johns.  Rep. 
112.     1  N.  R.  L.  314.  s.  17.     Co.  Litt.  351.  6.) 

2.  What  acts,  then,  were  done  by  *S'.  in  his  lifetime,  to 
reduce  the  distributive  share  of  his  wife  in  the  estate  of  G. 
F.  to  his  possession  ?  The  power  of  attorney  to  V.  was  in 
the  name  of  S.  and  his  wife,  and  the  other  persons ;  and  V. 
was  to  pay  over  her  share,  after  deducting  charges,  &c.,  to 
S.  and  his  wife.  This  was  the  only  authority  under  which 
V.  acted.  Though  the  agreement  was  not,  in  fact,  executed 
by  the  wife  of  S.,  yet  she  was  made  a  party,  and  it  recites 
the  power  of  attorney,  and  that  the  said  parties  executed 
the  power.  It  must  be  taken,  as  fact,  therefore,  that  S.  and  his 
wife  executed  the  power,  and  V.  was  to  pay  over  her  dis- 
tributive share  to  herself  and  husband  jointly. 

Admitting,  then,  the  rule  of  law  to  be,  (Toller,  221,  222.) 
that  if  the  husband  gives  a  letter  of  attorney,  to  receive  a 
debt  or  legacy  due  to  his  wife,  and  the  attorney  receives  it, 
but  the  husband  dies  before  it  is  paid  over  to  him,  it  will 
go  to  his  executors,  it  does  not  follow,  that  it  will  be  con- 
sidered as  reduced  to  the  possession  of  the  husband,  where 
the  power,  as  in  this  case,  is  given  by  the  husband  and  wife, 
^jointly,  and  the  attorney  is  to  pay  over  the  money  to  them  [  *  204  ] 
jointly.  The  husband  may  sue  alone  for  the  debt  or  legacy 
due  to  his  wife ;  but  if  he  joins  the  wife,  and  recovers  judg- 
ment, it  will  survive  to  her.  (1  Fonbl.  Equ.  314.  n.  Toller's 
L.  /:.  220.  4  Hen.  fy  Munf.  Virg.  Rep.  452.)  The  reason 
of  the  distinction  is,  that  by  bringing  the  action  in  his  own 
name,  he  signifies  his  disagreement  to  the  wife's  interest,  and 
his  intent  that  it  shall  not  survive  to  her ;  but  where  the  ac- 
tion and  recovery  is  in  their  joint  names,  it  shows  that  his 
intention  is  not  to  alter  the  property.  ( Wildman  v.  IViW- 
man,  9  Vesey,  176.)  In  Raker  v.  Hall;  (12  Vesey,  496.) 
where  the  husband  entered  into  possession  of  the  real  and 
personal  estate  of  the  testator,  as  executor  and  trustee  under 
lli'  will,  and  disposed  of  part,  the  master  of  the  rolls  held, 
that  the  husband  must  be  deemed  to  have  taken  possession 
as  executor  and  trustee  only,  and  that,  therefore,  his  wife's 
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1821.  share  of  the  residue  of  the  testator's  estate,  could  not  be 
considered  as  so  reduced  to  the  possession  of  the  husband  as 
to  prevent  its  surviving  to  the  wife,  upon  his  decease;  and. 
of  course,  going,  upon  her  death,  to  her  personal  representa- 
tives. So,  in  the  case  of  Wall  v.  Tomlinson,  (16  Vcscy,  41^.) 
the  master  of  the  rolls  held,  that  stock  belonging  to  the  wife 
was  not  reduced  to  the  possession  of  the  husband  by  a  trans- 
fer to  him  merely  as  trustee ;  for  the  transfer  was  made  rft- 
verso  intuitu.  If,  then,  the  principles  deduced  from  these 
authorities  be  correct,  it  might  be  safely  admitted,  that  V. 
had,  by  virtue  of  the  power  from  «S.  and  his  wife,  and  the 
others,  obtained  full  possession  of  all  the  property,  in  the  life- 
time of  S.  But  the  fact  is,  that  the  estate  of  G.  F.,  which 
consisted  principally  in  Bank  of  England  and  British  gov- 
ernment stocks,  was  not  transferred  to  him,  as  the  agent  or 
attorney  of  the  legal  representatives  of  the  intestate,  but  in 
his  character  of  administrator.  He  could  not  have  obtained 
the  property  except  as  administrator.  Having  duly  obtained 
letters  of  administration  on  the  estate,  according  to  the  laws 
f  *  205  |  of  that  country,  his  character  as  agent  *or  attorney  ceased, 
or  became  merged  in  that  of  administrator.  If  the  property 
had  been  transferred  to  S.  himself,  as  administrator  of  the 
estate  of  G.  F.,  the  possession,  according  to  the  cases  which 
have  been  cited,  would  not  have  been  such  as  to  prevent,  in 
case  of  his  death,  his  wife's  claim  as  survivor.  A  fortiori, 
then  the  possession  of  V.  as  administrator,  would  not  be 
sufficient  to  produce  that  effect.  The  claim  or  interest  of  S. 
was  only  under  the  statute  of  distribution,  or  a  mere  chose 
in  action.  (3  Vesey,  469.)  Again,  S.  could  not,  at  the 
time  of  his  death,  have  enforced  that  claim,  either  at  law  or 
in  equity.  V.  arrived  in  England  in  August,  1811  ;  the 
date  of  the  letters  of  administration  granted  to  him  in  Eng- 
land does  not  appear.  Those  in  Ireland  were  dated  Octc- 
ber  12,  1812.  S.  died  September  26th,  1812.  A  year, 
therefore,  had  not  elapsed  at  the  death  of  £. ;  and  by  the 
statute  of  22  and  23  Charles  I.  c.  10,  no  distribution  of  an  in 
testate's  estate  can  be  made,  until  after  the  expiration  of  one 
year  from  the  time  of  granting  administration ;  and  the  ad 
ministrator  is  allowed  a  year  to  render  his  account,  and  close 
the  estate.  (Toller,  97.) 

But  admitting  that  S.  could  have  enforced  his  claim  for  hi? 
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wife  s  share,  it  roust  have  been  in  a  Court  of  Equity,  not  in 
a  Court  of  Law;  (5  Term  Rep.  692.  5  Vesey,  516.  ToZ- 
le-r's  Law  of  Ex.  479.  489.)  And  she  must  have  been  joined 
n  the  suit.  (1  Madd.  Ch.  384.  1  Fonbl.  Equ.  318.  3 
Vesey,  469.  5  Vesey,  516.)  And  if  he  died  pending  the 
suit,  the  right  would  survive  to  her ;  or  if  there  had  been  a 
decree,  she  would  have  had  the  benefit  of  it.  (1  Ch.  Cos. 
27.  4  Hen.  fy  Munf.  Virg.  Rep.  452.) 

THE  CHANCELLOR.     The  question  submitted  in  this  case 
Is,  how  far,  and  to  what  extent,  Henry  T.  E.  Schuyler,  de- 
ceased, had  reduced  to  possession  the  distributive  share  be- 
longing to  his  wife,  of  the  estate  of  Gerrit  Fisher,  deceased 
so  as  to  be  enabled  to  transmit  the  same,  as  part  of  his  per 
sonal  ^estate,  to  the  plaintiffs,  his  children,  and  prevent  it       [  *  206  ] 
from  surviving  to  his  wife. 

After  stating  the  facts  of  the  case,  his  Honor  proceeded : 
The  only  point  in  the  case,  arising  from  these  facts,  is, 
whether  the  distributive  share  of  the  400,000  dollars  belong- 
ing to  Mrs.  Schuyler,  and  which  came  from  N.  J.  V.,  the 
administrator,  to  Bheclcer,  after  the  death  of  S.,  did  or  did 
not  survive  to  the  wife,  as  not  having  been  reduced  to  pos- 
session by  the  husband,  in  his  lifetime.  I  am  relieved  from 
the  necessity  of  examining  into  the  effect  of  the  receipts  by 
13.,  prior  to  the  husband's  death,  because  his  wife's  share, 
and  more  than  his  wife's  share,  of  those  receipts,  were  paid 
over  to  the  husband.  After  looking  into  the  authorities 
which  have  been  referred  to  by  the  counsel,  and  upon  a  con- 
sideration of  the  doctrine  of  the  cases,  there  remains  no  doubt 
in  my  mind,  that  the  wife  was  entitled,  as  survivor,  to  all  that 
portion  of  her  distributive  share  which  was  not  paid  over  to 
Blccckcr,  but  remained  in  the  hands  of  the  administrator  of 
F.  at  the  time  of  her  husband's  death.  There  is  not  even 
color  for  the  pretension  on  the  part  of  the  plaintiffs,  that  the 
assets  of  .F.,  the  intestate,  which  were  in  the  hands  of  his  ad- 
ministrator on  the  death  of  S.,  were  to  be  considered  as  no 
onger  things  in  action,  and  held  by  him,  as  administrator,  but 
us  actually  reduced  to  the  husband's  possession,  so  as  to  cut 
off  the  right  of  survivorship  in  the  wife. 

As  I  do  not  know  that  this  question  has  ever  been  discussed 
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1821.       'n  this  Court,  it  will  be  satisfactory  to  review  some  of  the 
leading  cases. 

We  have  no  concern,  at  present,  with  the  doctrine  that 
establishes  the  husband's  right  to  his  wife's  choscs  in  action^ 
in  case  he  survives  her.  It  appears  to  be  settled,  that  he  is, 
in  that  event,  entitled  to  them,  whether  they  were  or  were 
not  reduced  to  possession  by  him,  in  her  lifetime.  Her  whole 
personal  estate  in  action,  as  well  as  in  possession,  vests  in 
the  husband  upon  her  death,  for  his  right  to  administer  on 
her  personal  estate  includes  a  right  to  her  chases  in  action. 
i  *  207  J  *They  vest  in  him  by  the  statute  of  distributions,  as  her  next 
of  kin.  (Squib  v.  Wyn,  1  P.  Wms.  378.  Cart  v.  Rees, 
cited,  ib.  381.  Elliot  v.  Collier,  3  Aik.  526.  Humphrey  v. 
Buller,  1  Aik.  453.  Co.  Lift.  351.  a.  note  30-1.  Whitaker 
v.  Whitaker,  6  Johns.  Rep.  102.) 

Nor  have  we  any  concern,  at  present,  with  the  doctrine, 
that  if  the  husband  and  wife  give  a  letter  of  attorney  to  a 
third  person,  to  receive  a  legacy  due  to  the  wife,  as  was  the 
case  in  Huntley  v.  Griffith,  (Gouldsb.  Rep.  159.  Moore,  452. 
•S'.  C.)  or  if  he  alone  gives  a  letter  of  attorney,  according  to 
the  dicta  of  the  judges  in  that  case,  a  receipt  by  the  attor- 
ney changes  the  property  of  the  legacy,  and  transfers  it  to 
the  possession  of  the  husband.  That  doctrine  does  not  ap- 
ply, because  the  attorney,  in  the  present  case,  did  not  re 
ceive  the  property  for  which  the  defendants  are  sought  t®  be 
accountable,  until  after. the  husband's  death.  The  presenf 
inquiry  then  is,  whether  there  was  any  such  interference,  or 
change  of  the  wife's  property,  by  the  husband,  before  his 
death,  though  it  did  not  come  actually  into  his  possession,  01 
into  that  of  his  attorney,  as  to  take  away  the  right  of  survi- 
vorship in  the  wife.  And  for  the  more  full  illustration  of 
the  point,  we  will  see  what  acts  the  husband  may  do,  to 
affect  the  wife's  property,  without  reducing  it  to  actual  pos- 
session. 

In  the  first  place,  he  may  assign,  for  a  valuable  considera- 
tion, his  wife's  choses  in  action.  This  was  agreed  to  in  Car- 
teret  v.  Paschal,  (3  P.  Wms.  197.)  and  expressly  decided 
in  Bates  v.  Dandy,  (2  Aik.  206.)  The  wife,  in  the 
case,  became  entitled,  during  coverture,  to  a  distribut 
share  of  an  intestate's  estate,  and  that  share  consisUd  oft 
186 


CASES  IN  CHANCERY.  207 

iiortgages,  which  the  husband  took  and  left  with  a  creditor,  1821. 
under  a  promise  to  assign  them,  by  way  of  security ;  but 
died  before  actual  assignment.  Lord  Hardwicke  held  this 
to  be  an  assignment  in  equity,  pro  tanto,  so  far  as  the  debt  to 
the  creditor  was  concerned,  and  that  though  the  husband  might 
have  disposed  of  the  whole  interest,  yet  as  he  did  not,  the 
residue  of  interest  in  the  mortgages  belonged  to  the  wife 
*surviving  her  husband.  So,  again,  in  Jewson  \.  Moulson,  [  *  208  ] 
(2  Aik  417.)  the  wife  was  entitled  before  marriage,  as  a 
legatee  ,)f  her  father ;  and  the  husband  assigned  all  the  inter- 
est which  he  was  entitled  to,  in  her  right  to  her  father's  per- 
sonal estate,  to  a  creditor.  But  the  chancellor  allowed  the 
creditor's  claim  only  on  condition  of  his  agreeing  to  make  a 
separate  provision  for  her  and  her  children. 

The  doctrine  of  these  cases  is,  that  the  husband  may  as- 
sign his  wife's  choses  in  action,  for  a  valuable  consideration, 
to  a  creditor ;  but  even  then  the  assignment  is  subject  to 
her  equity  for  a  reasonable  provision.  (Vide  the  cases  of 
Pryor  v.  Hill,  4  Bro.  139.  .Like  v.  Bercsford,  3  Vcsey, 
506.  S.  P.]  Those  cases,  also,  show,  that  there  is  no  dis- 
tinction between  the  case  of  an  interest  vesting  in  the  wife 
before  or  after  coverture;  and  the~ inference  from  them  is, 
(and  the  position  is  expressly  conceded  in  other  cases,  and 
is  well  established,  Burnet  v.  Kinncrton,  2  Vern.  40;  Lord 
Thurlow  in  Saddington  v.  Kinsman,  1  Bro.  51.  note  to  P. 
Wms.  381 .)  that  a  voluntary  assignment  by  the  husband  of 
the  wife's  personal  property  in  action,  without  consideration, 
will  not  bind  her,  if  she  survives  him.  This  admission,of  the 
right  of  assignment,  for  a  valuable  consideration,  so  as  to 
pass  the  right  of  property  free  from  the  wife's  contingent 
right  of  survivorship,  (though  not  from  the  wife's  equity  for 
a  reasonable  provision  for  her  support,)  and  the  denying  of 
this  effect  to  a  voluntary  assignment,  were  also  expressly  de- 
clared by  the  master  of  the  rolls,  in  Mitford  v.  Afitford,  /f> 
Vesey,  87.)  He  there  held,  that  an  assignment  in  bank- 
ruptcy had  no  greater  effect  than  a  voluntary  assignment,  and 
lie  applied  the  rule  to  the  case  of  a  legacy  given  to  the  wife 
during  coverture. 

It  is  to  be  observed  that  we  are  examining  the  cases  in 
respect  to  the  question  of  the  wife's  right  of  survivorship, 
and  how  far  the  property  has  been  altered  so  as  to  prevent 
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1821.       '*•     ^7(?  ^iave  nothing  to  do,  at   present,  with   the  point 
*^^~+*~s  *vvhich  so  often  appears  in  the  Chancery  cases,  how  far  the 

H.M.ER     husband's  assignment  of  the  wife's  property  may  aflect  what 
HOVI.K.       js  termed  the  ivife's  equity  to  a  reasonable  provision  out  of 
*  209  J       the  property,  for  the  support  of  herself  and  her  children 
The  two  questions  are  not  connected,  and  present  very  dif- 
ferent rules  for  consideration. 

In  Garforth  v.  Bradley,  (2  Vesey,  675)  Lord  Hardwicke 
discussed  more  fully  the  control  which  the  husband  had  over 
the  wife's  personal  property  lying  in  action.  The  wife  had 
a  legacy  left  her  during  coverture,  and  part  of  another  legacy 
came  to  her  by  intestacy.  The  husband  assigned  over  the 
whole  interest,  with  a  proviso,  that  at  his  request  the  as- 
signee should  reassign.  He  died,  and  the  wife  survived  him, 
and  the  question  arose  between  the  respective  representa- 
tives of  the  husband  and  of  the  wife,  whether  the  surplus  of 
her  estate  arising  from  the  bequest,  and  the  intestacy,  sur- 
vived. There  was  a  settlement  in  that  case,'  but  the  chan- 
cellor decided  the  question  arising  on  the  survivorship  of  the 
legacy  and  distributive  share,  independent  of  the  settlement, 
and  upon  the  general  doctrine  applicable  to  the  case.  He 
observed,  that  whenever  a  chose  in  action  came  to  the  wife, 
whether  vesting  before  or  after  marriage,  it  would  sur- 
vive to  the  wife,  if  she  survived  her  husband,  with  this  dis- 
tinction, however,  that  as  to  those  things  which  came  during 
coverture,  the  husband  might  bring  an  action  in  his  own 
name,  and  might  disagree  to  the  interest  of  his  wife  ;  and  a 
recovery  in  his  name  was  equivalent  to  reducing  it  to  pos 
session,  and  it  would  go  to  his  representatives  ;  and  for  which 
point  he  cited  the  case  of  HiUiard  v.  Hambridge,  (Atteyn, 
36!.)  He  said  further,  that  the  husband  might  have  released 
the  money,  or  have  assigned  it  for  a  valuable  consideration  to 
a  creditor  or  purchaser.  But  in  that  case,  as  the  assignment 
was  not  absolute,  but  with  a  proviso  which  created  a  trust 
for  the  benefit  of  the  husband,  there  was  no  alteration  of  the 
property,  as  the  husband  was  previously  the  owner,  subject 
*210]  to  *the  wife's  survivorship.  The  portion,  therefore,  of  her 
estate  not  got  in,  was  held  to  have  survived  to  the  wife. 

With  respect  to  a  decree,  judgment,  order,  or  award,  in 
favor  of  the  husband,  as  to  money  to  which  he  was  entitled 
in  right  of  his  wife,  it  seems  to  be  a  settled  rule,  that  if  he 
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sues  alone  and  recovers,  the  property  vests  in  him  by  the  re- 
covery, and  is  so  changed  as  to  take  away  the  right  of  sur- 
vivorship in  the  wife  ;  but  if  the  suit  was  in  their  joint  names, 
the  wife,  as  survivor,  would  take  the  benefit  of  the  recovery.       HOYLE. 
(Oglandcr  v.  Baston,  1  Fern.  396.     Nanny  v.  Martin,  1  Ch.     if  a  husband 
Cas.  27.     Heygate  v.  Annesley,  3  Bro.  362.     1  Fonb.  305.  his  wife's  prop- 

<1(\(\     qOft  ^  erty  and  recov- 

OuO,  ovo.j  ers,the  property 

It  appears,  then,  by  the   cases  which  we  have   hitherto  ^/o Seaway 
noticed,  that  if  the  husband  appoints  an  attorney  to  receive  th,e  wife's  r.'£ht 

r  J  of  survivorship : 

the  money,  and  he  receives  it,  or  if  he  mortgages  the  prop-  but  if  the  suit 

.  .  .  ,     ,.  ,       ,  ,      be  m  their  joint 

erty,  or  assigns  it  without  reservation,  and  for  a  valuable  names,  the 
consideration,  or  if  he  recovers  it  by  a  suit  in  his  own  name,  ^itorsfop  ref- 
or  if  he  releases  the  debt,  in  all  these  cases,  the  right  of  sur-  mams- 
vivorship  in  the  wife  ceases.  But  with  respect  to  suits  in  if  the  husband 
this  Court  by  the  husband,  for  the  wife's  legacy  or  dis-  ^usrl>  infor  'ft* 
tributive  share,  I  apprehend  the  rule  to  be  that  the  wife  must  Wlfe'j.  legacy, 

rl  f  or    distributive 

be  made  a  party.     This  was  considered  to  be  the  rule  by  the  share,  she  must 

.,,._.  7  _  T  .        _.  *        .     be  made  a  par- 

master  ot  the  rolls,  in  JLangnam  v.  Manny,  (3   kesey,  467.)  ty :  ami  then  the 
who  observed,  that  as  the  husband  could  not  reach,  his  wife's  hi  in  provide  ft* 
property  vested  in  trustees,  who  had  the  legal  interest,  with-  her- 
out  application  to  Chancery,'  he  could  not  sue  without  join- 
ing her  with  him  ;  and  then  the  Court  would  make  him  provide 
for  her,  unless  she  consented  to  waive  any  provision.     And 
again,  in  Blount  v.  Bcstland,  (5  Fesey,  515.)  Lord  Lough- 
borough  declared   the  same  thing,  and    that   the   husband 
could  not  file  a  bill  for  the  wife's  legacy,  without  making 
her  a  party.     And  in   Carr  v.  Taylor,  (10   Vesey,  578.)  the 
wife  claimed  a  distributive  share  as  next  of  kin  to  an  intes- 
tate, who  died  while  she  was  a.  feme  covert;  and  the  master 
of  the  rolls  observed,  that  "  whatever  controversy  there  might 
have  *been  upon  the  husband's  right  to  sue  in  his  own  name       [  *  21 1  ' 
for  the  legal  choses  in  action  of  his  wife,  he  could  not  sue  for 
this  fund,  without  joining  her ;  and  if  he  had  obtained  a  de 
cree  for  it  in  her  right,  and  died  before  he  had  reduced  it  to 
possession,  it  would  have  survived." 

The  case  of  Blount  v.  Bestland  may  also  be  referred  to, 
in  order  to  show  that  any  indulgence  given  by  the  husband 
to  the  executor  holding  a  legacy  for  the  wife,  and  even  re- 
ceiving the  interest  of  it,  and  suffering  the  principal  to  re- 
main in  the  executor's  hands,  after  the  executor  had  showed 
a  readiness  to  pay  it,  does  not  alter  the  nature  of  the  prop- 
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1821.  erty»  or  re^uce  it  to  tne  possession  of  the  husbanc ,  so  as  to 
take  away  the  right  of  survivorship  to  the  wife.  In  U'lldnmn 
v.  Wiltlman,  (9  Vesey,  174.)  we  have  an  equally  strong  in- 
stance of  protection  given  to  the  contingent  right  of  survivor- 
ship. The  wife,  while  under  coverture,  became  entitled  to  a 
distributive  share  of  personal  estate,  as  next  of  kin,  and  which 
consisted  partly  in  public  stock.  The  administrator  trans- 
ferred her  share  into  her  name,  and  she  and  her  husband  had 
transferred  some  part  of  it,  and  the  residue  stood  in  her 
name  at  his  death.  The  master  of  the  rolls,  without  giving 
any  opinion  whether  the  husband  had  a  right  to  have  trans- 
ferred the  stock  into  his  own  or  another  name,  held  that  as 
the  husband  had  not  exerted  any  power  to  reduce  it  into 
possession,  the  property  did  not  vest  in  him,  so  as  to  prevent 
the  wife  from  taking  it  as  survivor.  A  still  more  striking  in- 
stance of  the  scrupulous  care  over  the  wife's  right,  appears 
in  Bakei  v.  Hall.  (12  Vesey,  497.)  The  husband,  as  exec- 
utor, took  possession  of  the  real  and  personal  estate  of  the 
testator,  and  his  wife  was  a  residuary  devisee.  But  as  the 
husband  took  possession,  in  the  character  of  trustee  and  exec- 
utor of  the  will,  and  not  as  husband,  the  master  of  the 
rolls  held,  that  -the  wife's  share  of  the  residue  of  the  person- 
al estate  could  not  be  deemed  sufficiently  reduced  into  pos- 
[  *  212  J  session,  so  as  to  prevent  its  surviving  to  her  upon  *his  decease. 
And  it  has  also  been  since  ruled,  (JVall  v.  Tomlinson,  16 
Vesey,  413.)  that  a  transfer  of  the  wife's  stock  to  the  hus- 
band, merely  as  a  trustee,  was  not  a  reduction  into  posses- 
sion, so  as  to  bar  her  right  of  survivorship,  for  it  was  made 
diverso  intuitu. 

Under  the  doctrine  settled  in  these  cases,  there  is  no  pre- 
tence for  the  suggestion,  that  the  distributive  share  ol  Mrs. 
Schuyler,  which  remained  in  the  hands  of  N.  J.  V.  the  ad- 
ministrator of  the  intestate,  at  the  time  of  the  death  of  S., 
was  reduced  into  the  possession  of  S.,  so  as  to  entitle  his 
representatives  to  that  share  in  preference  to  his  widow. 
While  the  share  remained  in  the  possession  of  the  adminis- 
trator, it  retained  the  character  of  assets,  and  the  legal  title 
and  possession  were  in  him,  qua  administrator.  The  dis- 
tributive share  continued  in  the  possession  of  the  administrator 
as  much  as  the  legacy  continued  in  the  possession  of  the  execu- 
tor, in  Blount  v.  Bcstland.  Schuyler  had  not  attempted  to 
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exercise  any  authority  or  dominion  over  that  property,  by  1821. 
mortgaging  it,  or  assigning  it.  The  letter 'of  attorney  au-  -- <*^v~x 
thorizing  N,  J.  V.  to  take  out  letters  of  administration,  and  -H^TL1 
to  distribute  the  shares  coming  to  the  heirs,  was  a  power 
executed  by  the  husband  and  \\\\e,  jointly,  and  the  direction 
to  pay  over  was  a  direction  to  pay  to  ibem  jointly  the  share 
of  the  wife.  If  the  administrator  was  to  have  been  compel- 
led by  suit  to  distribute,  it  must  have  been  by  a  suit  in  equity 
in  their  joint  names  ;  and  from  what  was  said  in  Campbell  v. 
French,  (3  Fcsey,  321.)  it  maybe  questioned  whether  the 
Court  would  not  have  required,  under  the  circumstances  of 
this  case,  the  consent  of  the  wife,  before  it  required  the  ad- 
ministrator to  pay  to  the  husband  alone.  There  is  nothing  in 
this  case  to  show  that  the  husband  ever  intended,  by  any  act 
of  his,  to  appropriate  this  share  to  himself,  so  as  to  cut  off  his 
wife's  contingent  right  of  survivorship.  We  should  act  in 
contradiction  to  the  whole  course  of  the  decisions,  as  well  as 
to  the  truth  of  the  fact,  if  we  were  to  consider,  *the  share  of  [  *  213 
the  wife,  before  it  passed  out  of  the  hands  of  the  administra- 
tor, as  being  reduced  to  the  husband's  possession.  The 
husband  died  before  he  or  his  attorney  received  the  share 
now  in  question,  and  before  he  had  exercised  any  authority 
or  dominion  over  it. 

I  am,  accordingly,  of  opinion,  that  the  defendant,  Sally 
H.,  upon  the  death  of  her  husband,  *S*.,  became  entitled,  in 
her  own  right,  to  that  portion  of  her  distributive  share 
which  had  not  been  actually  paid  over  to  5".  or  to  Bleccker, 
his  attorney,  in  his  lifetime;  and  I  shall  so  dec  are  the 
rule. 

Decree  accordingly. 
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April  30. 


f  *215] 


*MILLS  against  COMSTOCK. 

[In  point,  0  Johns.  Ch.  430.] 

Jlf.,  in  1807,  to  secure  a  debt,  executed  n  mortgage  of  land,  of  which  he 
was  seised  in  fee,  to  //.  lu  March,  1808,  M.  executed  a  conveyance 
of  the  same  land,  in  fee,  to  H.,  by  an  absolute  deed,  with  full  cove- 
nants, which  was  duly  recorded  in  April  following.  H.  gave  M.  a  bond, 
dated  June  7,  1808,  conditioned  that  if  M,  paid  H.  400  dollars,  on 
the  1st  of  December,  1809,  he  would  reconvey  the  land  to  M.,  subject 
to  the  mortgage ;  but  this  bond  or  defeasance  was  never  recorded  ; 
and  the  conveyance  of  the  equity  of  redemption  from  JTf.  to  H.,  ap- 
peared on  record  as  an  absolute  deed.  On  the  1st  of  May,  1809,  H. 
sold  and  assigned  over  the  bond  and  mortgage  to  the  defendant. 
On  tbe  llth  of  October,  1816,  H.  sold  and  conveyed  the  premises, 
by  a  deed  in  fee,  with  full  covenants  and  warranty,  to  the  plaintiff", 
who  was  a  bona  fide  purchaser,  for  a  valuable  consideration,  without 
notice  of  the  bond  or  defeasance  from  H.  to  M.,  or  of  the  assignment 
of  the  bond  and  mortgage  from  H.  to  the  defendant :  Held,  that  the 
bond  or  defeasance  from  H.  to  M.  not  having  been  registered,  the 
conveyance  of  the  equity  of  redemption  by  M.  to  H.  was  to  be 
deemed,  in  regard  to  third  persons,  as  an  absolute  deed  ;  and  the  legal 
and  equitable  title  being  united  in  H.,  the  latter  was  merged  in  the 
former ;  and  that  the  bond  or  defeasance  from  H.  to  M.,  and  the  as- 
signment of  the  bond  and  mortgage  from  H.  to  the  defendant,  were 
•fraudulent  and  void,  as  against  the  plaintiff. 

THE  bill,  filed  April  2,  1817,  stated,  that  the  plaintiff,  on 
the  llth  of  October,  1816,  purchased  of  Benjamin  Herrick 
a  farm,  in  Homer,  in  the  county  of  Cortlandt,  for  which  he 
paid  him  4,000  dollars ;  and  received  of  him  a  deed  of  con- 
veyance, of  that  date,  duly  executed,  with  the  usual-  cove- 
nants and  warranty :  which  deed  was  duly  recorded  in  Cort- 
Inndt  county,  on  the  24th  of  October,  1816.  That  H.,  at  the 
time  of  the  purchase  and  sale,  represented  himself  as  seised 
of  the  premises,  and  that  they  were  free  from  all  incum- 
brances  ;  that  the  plaintiff  gave  credit  to  those  assurances,  and 
made  the  purchase  without  notice  of  any  incumbrances 
That  on  the  15th  of  March,  1817,  the  plaintiff  first  had  no- 
tice *that  the  farm  was  advertised  for  sale,  under  a  power 
contained  in  a  mortgage,  dated  November  28,  1807,  execut- 
ed by  Abraham  Miller  and  his  wife  to  Nathan  CorikUng  and 
Benjamin  HerricJc,  jun.  The  bill  charged,  that  before  No- 
vember, 1807,  A.  Miller  was  seised  of  the  premises,  and 
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that  if  he  executed  a  bond,  and  the  mortgage  above  men-  1821. 
tioned,  the  consideration  thereof  was  furnished  from  the  joint 
interest  and  copartnership  funds  of  Conkling  fy  Herrick. 
That  M.  afterwards  came  to  an  agreement  with  II.,  who 
acted  for  C.  and  himself,  that  H.  should  pay  to  M.  the  fur- 
ther sum  of  300  dollars ;  and  in  consideration  thereof,  and 
n  discharge  and  satisfaction  of  the  mortgage,  M.  agreed  to 
give  his  deed  in  fee  for  the  premises,  to  H. ;  and  that  M. 
accordingly  did,  on  the  7th  of  March,  1808,  execute  and 
deliver  to  il.  a  deed  in  fee  for  the  premises,  with  full  cove- 
nants and  warranty,  and  the  consideration  expressed  was  $300, 
which  H.  paid,  and  received  the  deed  as  an  accord  and  satis- 
faction of  the  mortgage,  and  it  was  so  accepted ;  and  that 
thereby  the  mortgage  became  merged,  satisfied,  and  dis- 
charged, and  was  no  longer  a  lien  on  the  premises,  against  the 
plaintiff',  as  a  bona  Jide  purchaser,  without  notice.  That 
soon  after,  Conkling  and  If.  came  to  an  adjustment  of  their 
joint  interest  in  the  farm,  and  If.  paid  or  secured  to  C.  about 
900  dollars,  and  C.  released  to  If.  all  his  right  and  interest 
in  the  bond  and  mortgage  and  farm,  by  deed,  dated  Septem- 
ber 7,  1803,  which  release  has  since  come  into  the  power  or 
possession  of  the  defendant.  That  the  defendant  pretends 
that  C.  on  the  17th  of  September,  1808,  assigned  his  interest 
in  the  bond  and  mortgage  to  II.,  who  assigned  the  same,  on 
the  1st  of  Mai/,  1809,  to  the  defendant  for  a  valuable  con- 
sideration. That  the  defendant  knew  that  the  mortgage  was 
invalid,  and  the  assignment  was  without  consideration,  and 
given  for  usurious  purposes,  and  that  the  mortgage  was  sat- 
isfied before  the  assignment  to  the  defendant.  That  the 
iiv-iunmciit :  was  not  recorded  before  the  plaintiff  purchased  the 
farm.  That  II.  has  paid  large  sums  to  the  defendant,  and 
that  but  *a  small  part  of  the  money,  for  which  the  assign-  [  *  -.2 10  ] 
inent  was  given  as  collateral  security,  remained  due.  The 
hill  prayed,  that  the  plaintiff  might  be  protected  in  his  pos- 
si  <sion  and  title,  discharged  of  the  mortgage,  and  that  the 
mortgage  might  be  cancelled  of  record,  and,  with  the  assign- 
ment, be  delivered  up  to  the  plaintiff;  and  that  the  defendant 
1 1'  enjoined  from  proceeding  to  sell  under  the  mortgage,  and 
from  disturlmm  the  plaintiff  in  his  possession,  and  for  general 
relief,  &c. 
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J821.  The  answer  of  the  defendant  admitted  the  seisin  of  ]\lilltr, 

and  that  being  indebted  to  C.  and  //.  in  the  sum  of  2,36(5 
dollars,  he  did,  on  the  28th  of  November,  1807,  execute  to 
them  a  bond  for  that  sum,  payable  December  1,  1809,  and  a 
mortgage  of  the  land  in  Homer,  which  was  duly  registered 
December  19,  1807.  That  on  the  17th  of  September,  1808, 
C.,  by  deed,  sold  and  assigned  to  H.,  for  the  consideration  ol 
2,266  dollars,  all  his  right  and  interest  in  the  said  bond  and 
mortgage.  That  H.  offered  to  assign  the  bond  and  mort- 
gage to  the  defendant  for  Dutchess  turnpike  stock,  represent- 
ing the  bond  and  mortgage  to  be  valid  and  unpaid ;  and  on 
the  1st  of  May,  1809,  the  defendant  assigned  to  H.  such 
turnpike  stock,  and  H.,  by  deed,  in  consideration  of  2,274 
dollars  and  28  cents,  assigned  the  bond  and  mortgage  to  the 
defendant,  with  a  covenant  by  the  defendant,  that  he  should 
not  enforce  payment  of  the  principal  in  five  years ;  and  //. 
covenanted  that  the  interest  should  be  paid  annually,  by  3/., 
the  mortgagor,  or  by  H.,  and  that  at  the  end  of  the  five 
years,  the  principal  should  be  paid  by  the  mortgagor  or  by 
H. :  and  it  was  further  covenanted,  that  if,  at  the  end  of  five 
years,  H.  should  pay  the  amount  of  the  mortgage  debt  and 
interest,  the  right  and  interest  so  assigned  by  H.,  should 
cease.  The  defendant  averred,  that  when  he  took  the  assign- 
ment, he  had  no  knowledge  of  any  interest  or  title  of  JF/.  in 
the  premises,  other  than  as  mortgagee ;  nor  did  H.  pretend 
to  any  other.  That  H.  delivered  to  the  defendant  the  bond 
[  *  2 1 7  ]  *and  mortgage,  with  the  assignment,  but  the  latter  was  not 
recorded.  That  the  transaction  was  bonajide,  and  not  usu- 
rious. That  H.,  at  divers  times,  from  1810  to  1815,  paid 
the  defendant  interest  on  the  bond  and  mortgage,  which  pay- 
ments were  regularly  endorsed  on  the  assignment ;  that  no 
other  payments  had  been  made  by  H.  or  the  mortgagor. 
That  in  1816,  the  interest  being  unpaid,  the  defendant  adver- 
tised the  premises  for  sale,  under  the  power  contained  in  the 
mortgage.  The  defendant  admitted  that  H.  conveyed  some 
right  or  interest  in  the  mortgaged  premises  to  the  plaintiff; 
and  that  the  plaintiff  had  taken  possession,  and  made  some 
improvements.  But  he  denied  that  the  mortgagor,  for  the 
consideration  of  300  dollars,  and  in  satisfaction  and  discharge 
of  the  mortgage,  did,  on  the  7th  of  March,  1808,  give  a  deed 
in  fee  to  H.,  or  that  H.  paid  M.  the  300  dollars,  and  received 
194 


CASES  IN  CHANCERY.  2H 

&  deed  in  fee,  in  accord  and  satisfaction  of  the  mortgage,  as       1821. 
the  plaintiff  had   alleged.     He  admitted  that  the  mortgagor,   -*~*r^s-*^s 
on  the  7th  of  March,  1S08,  applied  to  H.  for  goods  on  a        M\LI'S 
credit;  and  that  H.  agreed  to  let  him  have  goods  to  the     COM  STOCK. 
amount  of  300  dollars,  on  the  security  of  the  mortgaged 
premises,  and  to  give  him  time  for  payment  to  the  1st  of 
December,  1809;- and  tiiat  the  mortgagor  did  execute  and 
deliver  to  H.  an  absolute  deed,  with  full  covenants,  under 
the  assurance  that  he  should  have  time  to  redeem,  as  above 
mentioned ;  that  the  deed  was  recorded  by  H.  as  an  absolute 
deed,  on  the  22d  of  April,  1808;  and  that  H.  gave  to  the 
mortgagor  a  writing  or  bond  for  400  dollars,  conditioned  that 
if  the  mortgagor  paid  to  £T.,  on  the  1st  of  December,  1809, 
400  dollars,  with  interest,  he  was  to  reconvey,  or  execute  a 
good  anjd  sufficient  deed  to  the  mortgagor,  except  the  incum- 
brance,  &c.  and  the  bond  then  to  be  void,  &c. 

Proofs  were  taken  by  both  parties ;  and  the  cause  came 
on  to  be  heard,  on  the  27th  of  March. 

*J.Tallmadge,  for  the  plaintiff,  stated  the  following  points:       [  *  218  j 
1.  That  the  mortgage  to  C.  and  H.,  now  held  by  the  defend- 
ant, was  merged  and  satisfied  in  the  legal  estate  acquired  by 
the  subsequent  deed  from  the  mortgagor  to  H. 

2.  That  the  neglect  of  the  defendant  to  record  the  as- 
signment of  the  mortgage  to  him,  has  been  the  means  of 
fraud,  and  ought  not  to  prejudice  the  plaintiff,  who  is  a  bona 
fiilf  purchaser,  without  notice. 

•  3.  That  the  deed  from  M.  to  H.  was  an  absolute  deed ; 
it  was  for  an  entire  new  consideration ;  and  there  was  no 
provision  for  the  repayment  of  the  money  or  interest. 

4.  The  agreement  between  M.  and  H.  was  not  collateral 
to  the  deed ;  but  for  a  repurchase,  and  is,  by  the  terms  of 
it,  void,  for  want  of  performance  on  the  part  of  H. 

5.  That  even  if  the  parties  have  equal  equity,  the  plaintiff, 
having  the  legal  title,  is  to  be  preferred. 

6.  That  the  transaction  between  II.  and  the  defendant 
was  usurious. 

7.  That  M.  was  excluded,  by  his  own  acts,  from  claiming 
any  title  in  the  land. 

8.  That  J\Kller  was  not  an  admissible  witness  to  destroy 
his  own  deed,  and  open  the  right  of  redemption. 
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1.--.11.  He  cited,  2  Caines's  Cuses  t'n  Error,  124,  132.     2 

Dig-.  fzV.  Mortgage,  tit.  15.  cA.  1.  sec*.  32.  Cas.  Temp.  Talbot, 
61.  Pow;e#  on  JV/ort.  28.  30.  34.  40.  1  P.  Wms.  268. 
1  N.  R.  L.  373.  3  Johns.  Ch.  Rep.  58.  18  Vesey,  384.  1 
Fernow,  271.  Powell  on  Mort.  281,  282.  194.  195.  Sug- 
den's  Law  of  Vendors,  480.  483.  2  Vernon,  370.  554.  1  P. 
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Oakley,  contra,  maae  the  following  points  :  1  .  That  B. 
Ilerricli's  testimony  ought  to  have  been  rejected  on  the 
ground  of  interest. 

2.  That  the  transactions  between  H.  and  the  defendant 
were  not  usurious. 

*219]  *3.  That  the  conveyance  from  Miller  to  H.  was  intended 

merely  as  a  security  for  goods  sold  ;  and  that  when  the  de- 
feasance was  given,  it  became,  emphatically,  a  mortg'age. 

4.  That  there  was  no  merger  of  the  first  mortgage,  as  was 
pretended,  because  it  was  not  so  intended,  and  because  it 
would  be  an  act  inconsistent  with  the  second  transaction. 

5.  That  there  was  no  evidence  in  the  case,  that  the  plain- 
tiff had  paid  H.  the  consideration  money,  before  he  had  ac- 
tual notice  of  the  existence  of  the  mortgage  in  the  hand  of 
the  defendant. 

6.  That  if  the  parties  had  equal  equity,  the  Court  would 
leave  them  to  their  remedies  at  law. 

He  cited  2  Atk.621.  3  Aik.  304.  Sugden's  Law  of 
Vend.  487.  1  N.  R.  L.  510. 

• 

April  30,'/i.  THE  CHANCELLOR.  The  plaintiff  appears  in  the  char- 
acter of  a  bona  Jide  purchaser,  for  a  valuable  consideration, 
without  notice  that  the  mortgage  set  up  by  the  defendant 
was  outstanding  and  subsisting.  On  the  contrary,  he 
had  notice,  by  means  of  the  Onondaga  records,  that  the  equity 
of  redemption  of  Miller,  the  mortgagor,  had  been  released 
to  Herrick,  from  whom  he  purchased. 

The  short  state  of  the  case  is,  that  Miller,  the  owner  of 
the  land,  gare  a  mortgage  of  it  to  Conkling  and  Herrick,  OR 
the  28th  of  November,  1807,  to  secure  the  payment  of  & 
bond,  and  that  mortgage  was  forthwith  duly  registered. 
The  bond  was  payable  on  the  1st  of  December,  1809.  On 
the  7th  of  March,  1808,  Miller  conveyed  the  same  land  to 
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Herrick,  by  an  absolute  deed,  in  fee,  with  full  covenants  of  1821 
jtle ;  and  the  deed  was  duly  recorded  in  April  following. 
Oh  the  7th  of  June,  1808,  Herrick  gave  Miller  a  bond,  with 
a  condition,  that  if  Miller  paid  him  400  dollars,  on  the  1st 
of  December,  1809,  he  was  to  reconvey  the  land  to  Miller, 
subject  to  the  mortgage,  but  this  bond  or  defeasance  was 
never  registered,  and  the  conveyance  from  Miller  to  Herrick 
*of  the  equity  of  redemption  stood  upon  record  as  an  abso-  [  *  220 
lute  deed.  Conklin's  interest  in  the  bond  and  mortgage 
was  assigned  to  Herrick,  on  the  17th  September,  1808.  On 
the  1st  of  May,  1809,  Herrick  assigned  over  the  bond  and 
mortgage  to  the  defendant,  who  now  claims  to  hold  the 
mortgage,  as  a  valid  and  subsisting  incumbrance,  in  opposi- 
tion to  the  subsequent  purchase  by  the  plaintiff,  from  Her 
rick. 

In  the  first  place,  it  was  the  duty  of  one  of  the  parties  to 
the  conveyance  of  the  equity  of  redemption  from  Miller  and 
Herrick,  to  have  had  the  defeasance  created  by  the  bond 
of  the  7th  of  June,  1808,  registered,  so  as  to  give  notice 
of  the  real  character  of  the  deed  of  the  7th  of  March,  1808. 
(Ltaws,  vol.  1.  373.  sec.  3.)  It  had  been  put  upon  record,  as 
an  absolute  deed,  and  there  was'nothing  to  gainsay  it;  and 
every  person  dealing  with  Herrick,  had  a  right  to  presume, 
and  was  chargeable  with  notice,  that  Herrick  was  the  abso- 
lute owner,  and  that  Miller  had  parted  with  his  equi- 
table title  by  this  last  deed,  as  he  had  already  parted 
witli  his  legal  title  by  the  mortgage.  The  legal  and  equi- 
table titles  had  united  in  Herrick,  and  the  latter  had,  of 
course,  merged  in  the  former.  This  was  the  language  ot 
the  official  notice  of  the  record,  and  when  the  defendant 
afterwards,  on  the  1st  of  May,  1809,  took  from  Herrick  an 
assignment  of  Miller's  bond  and  mortgage,  he  took  no  better 
title  than  Herrick  himself  had  in  the  character  of  an  original 
mortgagee,  and  he  was  chargeable  with  notice  of  the  release 
by  ftliller,  of  the  equity  of  redemption.  Herrick  was  no 
longer  mortgagee,  but  a  purchaser  of  the  whole  interest  of 
Mi'fr;  and  whatever  conveyance  H.  afterwards  made  of  his 
oiterest  in  the  premises,  that  c6nveyance  ought  to  have  been 
recorded,  in  order  to  protect  the  party  against  subsequent 
bonn  fide  purchasers  from  II.  But  the  defendant  did  not 
record  tne  deed  of  assignment,  and  the  subsequent  purchaser 
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f|0m  H'  had  no  means  of  knowing  that  the  *mortgage  was 
still  regarded  as  subsisting ;  and  Miller,  by  omitting  to  re- 
cord his  deed  of  defeasance,  and  the  defendant,  by  omitting 
to  recor(l  his  deed  of  assignment,  lost  their  titles  under  those 
instruments,  as  against  subsequent  purchasers.  If  this  were 
not  the  case,  then  they  would  have  enabled  Herrick,  by  their 
negligence,  to  commit  a  fraud  upon  bona  fide  purchasers, 
and  the  verity  of  the  records  and  the  language  of  the  re- 
cording act,  would  prove  a  snare  to  the  unwary.  But  the 
words  of  the  statute  are  too  strong  to  admit  of  any  such 
abuse  or  evasion :  "  All  deeds  and  conveyances  of  or  con- 
cerning, or  whereby  any  of  the  military  bounty  lands  may  be 
any  way  affected  in  law  or  equity,  shall  be  -recorded,  <fcc. 
and  every  such  deed  and  conveyance  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchasers  or 
mortgagee  for  valuable  consideration,  unless  recorded,  &c. 
before  the  recording  the  deed  or  conveyance  under  which 
such  subsequent  purchaser  or  mortgagee  should  claim." 
(Laws  N.  Y.  sess.  17.  ch.  1.  sec.  1.) 

There  were  provisions  in  the  deed  of  assignment  of  the 
mortgage  to  the  defendant,  which,  connected  with  the  subse- 
quent acts  of  //.  and  the  defendant,  are  sufficient  to  create  an 
inference  that  the  assignment  was  intended  to  be  concealed. 
I  have  no  doubt  that  intention  existed  on  the  part  of  Herrick, 
and  the  defendant  seems  to  have  lent  his  sanction  to  it,  by  the 
very  form  of  the  assignment,  which  he  accepted.  The 
mortgage  was  to  secure  a  bond  payable  on  the  1st  of  De- 
cember, 1809;  yet  it  was  agreed"  between  H.  and  the 
defendant,  that  the  latter  was  not  to  enforce  payment,  until 
the  expiration  of  five  years,  and  H.  covenanted,  that  he  would 
see  that  the  interest  was  annually  paid ;  for  he  agreed,  that 
the  interest  should  be  paid  by  the  mortgagor,  or  by  him,  and 
that  if,  at  the  expiration  of  the  five  years,  he,  Herrick,  should 
pay  the  principal,  the  right  so  assigned  should  cease.  If 
this  assignment  was  intended  as  a  fair  and  absolute  transfer 
of  the  bond  and  mortgage,  the  ordinary  course  would  have 
been  to  have  left  Miller,  the  mortgagor,  to  pay  the  debt  and 
222  1  *interest,  as  they  became  due,  according  to  the  tenor  of  the 
bond.  Instead  of  this,  H.  officiously  assumes  the  payment 
upon  himself,  and  the  defendant  accepts  of  his  covenant 
upon  an  agreement,  without  consulting  Miller,  to  give  near- 
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ly  five  years  of  extended  time,  beyond  the  terms  of  the  bond.  1821. 
The  parties  contracted  with  each  other  as  if  H.,  and  not 
Miller,  was  the  debtor,  and  was  to  be  exclusively  charged 
with  the  payment  of  the  bond;  and  in  pursuance  of  this  COMSTOCK 
agreement,  it  appears,  that  the  annual  interest,  down  to 
Mai/,  1815,  was  actually  paid  by  H.  There  does  not  seem 
to  have  been  any  communication  between  the  defendant  and 
Miller,  and  it  has  very  much  the  appearance  of  a  combina- 
tion between  the  defendant  and  H.  to  keep  the  claim  under 
the  mortgage  from  the  knowledge  of  the  mortgagor  himself. 
Its  tendency  was  to  enable  H.  to  appear  to  the  world,  as 
the  absolute  owner,  and  to  deal  with  the  public  as  the  real 
owner,  which  he  effectually  did  by  the  deed  to  Pugsley,  in 
1810,  and  by  the  coercion  of  a  release  of  dower  from  Mil- 
ler's wife,  in  the  same  year,  and  by  the  sale  to  the  plaintiff, 
in  IS  16.  When  Miller  attested  the  deed  to  Pugsley,  in  1810, 
he  must  have  considered  H.  as  the  absolute  owner,  or  he 
w;is  knowingly  auxiliary  to  a  fraud. 

Under  the  circumstances  of  the  case,  I  consider  the 
plaintiff  entitled  to  hold  the  land  discharged  of  the  pre- 
tended incumbrance  set  up  by  the  defendant;  and  that  if 
the  assignment  of  the  mortgage,  to  the  defendant  was  not 
void  on  the  ground  of  fraud,  (which  I  much  incline  to 
believe,)  yet  that  as  the  defeasance  to  the  deed  from 
Miller,  and  as  the  assignment  of  the  mortgage  to  the  de- 
fendant, were  neither  of  them  recorded,  the  plaintiff  is 
entitled  to  protection,  under  the  statute,  as  a  bona  fide  pur- 
chaser for  a  valuable  consideration.  There  is  no  notice, 
cither  actual  or  constructive,  with  which  he  rs  to  be 
charged. 

I  shall,  accordingly,  decree,  that  the  defendant  be  perpet- 
ually enjoined  from  prosecuting  or  from  selling  under  the 
"mortgage.  I  have  had  some  difficulty  on  the  question  ( *  233 
of  costs ;  but  as  the  defendant  declares,  in  his  answer,  that 
when  he  took  the  assignment  of  the  bond  and  mortgage, 
he  had  no  knowledge  of  any  interest  or  title  in  II. ,  other 
than  as  mortgagee,  and  as  there  is  no  direct  proof  surfi- 
rient  to  countervail  this  averment  in  the  answer,  I  have  not 
thought  the  case  quite  strong  enough  to  charge  him  with 
the  costs  of  this  suit. 

Decree  accordingly. 

199 


*224  CASES  IN  CHANCERY. 

1821. 

K  \I>3\VOKT!! 

WMDKLL.  *WADSWORTH  ClgaiHSt  Wl  >DELL  cllld  OllieFS. 

[Reversed,  -JO  Joiiu*.  ^.,\i.     iA>!!mvf<l.  :,,s  Mi.-*.  JtfU;  CO  Ala.  301. 

Si'i:  ij.  iju.j 

A  defective  conveyance  by  a  person  seised  in  fee  at  the  time,  is  good,  so 
as  to  bind  the  lands  conveyed,  in  the  lAindsof  the  grantor  and  his  lieirs. 
It  is  good,  also,  against  a  subsequent  j  'irchaser  with  notice  of  such 
prior  defective  conveyance. 

As,  where  a  soldier  entitled  to  military  bouut)  ands,  under  the  scvci;il 
acts  of  the  legislature,  by  an  instrument  in  writing  purporting  to  be 
under  his  hand  and  seal,  but  to  which  no  seal  was,  in  fact,  affixed, 
for  a  valuable  consideration,  sold,  quit-claimed,  and  confirmed  to  the 
plaintiffj  his  heirs  and  assigns  forever,  all  his  right,  title,  claim,  and 
demand  to  and  for  all  the  land  to  which  he  was  entitled  as  a  soldier, 
&c.  with  covenant  for  further  assurance ;  no  patent  having  then  is.-nnl 
for  the  land  ;  which  instrument  of  conveyance  was  duly  deposited  in 
the  office  of  the  clerk  of  the  county  of  Onondaga,  on  the  29th  of 
April,  1795,  pursuant  to  the  act  of  the  8th  of  January,  1794,  and 
afterwards,  on  the  8th  of  March,  1799,  duty  proved :  and  the  same 
grantor,  on  the  25th  of  October,  1 796,  executed  a  deed  in  fee  for  the 
same  land  to  P.,  under  whom  the  defendants  claimed  title  :  Held, 
that  although  the  first  instrument,  for  want  of  a  seal,  was  defective 
as  a  legal  conveyance,  yet  it  passed  all  the  right  and  interest  of  the 
grantor  in  equity,  the  omission  of  the  seal  being  a  mistake,  contrary 
to  the  express  intention  of  the  parties :  that  the  deposit  of  the  instru- 
ment in  the  clerk's  office,  pursuant  to  the  act  of  the  8th  of  January^ 
1794,  was  legal  notice  to  all  subsequent  purchasers  of  its  contents, 
and  equivalent,  in  that  respect,  to  a  registry  of  it :  and  that  P.  and 
those  claiming  under  him  were  chargeable  with  notice  of  the  prior 
conveyance  to  the  plaintiff;  and  the  defendants  were,  accordingly 
decreed  to  release  to  the  plaintiff  all  the  right  and  title  derived  to 
them  under  P. 

9th,  and  THE  bill  (filed  May  29th,  1817)  stated  that  John 
*v  '  Thomas  was  a  soldier  in  the  second  Neic-York  regiment, 
during  the  revolutionary  war,  and  entitled  to  a  grant  from 
the  state  of  600  acres  of  land.  That  letters  patent  were 
issued  to  him  on  the  9th  of  July,  1790,  for  No.  1 1  in  the 
township  of  Solon.  That  on  the  5th  of  September,  1789, 
J.  T.  the  soldier,  for  a  valuable  consideration,  sold  all 
[  *  225  ]  his  *right,  title,  and  demand  to  his  military  bounty  lands, 
to  the  plaintiff",  in  fee,  and  covenanted  to  make  further 
assurance.  This  instrument  of  transfer  concluded  in 
these  words :  "  In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,"  &c. ,  but  there  was  no  seal  affixed  to 
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't.  The  instrument  was  deposited,  on  the  29th  of  April, 
1795,  in  the  office  of  the  clerk  of  the  county  of  Onondaga, 
and  was  duly  proved  on  the  28th  of  March,  1799.  That  WADSOKTH 


J.  T.  died  intestate;  and  the  defendants  who  are  in  pos- 
session  of  the  lot,  claim  title  to  it,  under  a  conveyance 
from  the  soldier,  as  they  allege  ;  but  which  conveyance, 
if  any  there  was,  the  plaintiff  averred  to  have  been  given 
subsequent  to  the  instrument  so  deposited  in  the  clerk's 
office,  and  with  legal  notice  of  it.  That  about  four  or  five 
years  since,  the  plaintiff  brought  an  action  of  ejectment 
against  the  defendants,  to  recover  possession  of-  the  lot; 
and  the  action  was  tried  in  1814,  and  a  verdict  found  for 
the  plaintiff;  but  the  Supreme  Court,  on  a  case  made  by 
the  parties,  decided,  in  October,  1815,  that  the  instrument 
so  deposited  by  the  plaintiff,  not  being  under  seal,  was  not 
sufficient  to  convey  the  legal  estate,  and  gave  judgment 
for  the  defendants.  (FiVe  12  Johns.  Rep.  355.)  Piaycr 
for  general  relief. 

The  defendants,  in  their  answer,  admitted  that  the  de- 
fi'tiilant  John  Matthews,  and  three  tenants  under  him,  were 
in  possession  of  the  lot  in  question,  by  permission  of  the 
other  two  defendants.  They  stated  that  the  lot  was  de- 
vised to  the  defendants  by  David  Matthews,  of  Vermont,  in 
fee,  in  trust,  for  the  children,  by  name,  of  D.  M.,  now  de- 
ceased. That  D.  M.,  the  testator,  derived  his  title  under 
a  patent,  dated  July  9th,  1790,  to  John  Tfiomas,  for  the 
lot  in  question,  a  deed  from  J.  T.  to  William  Preston,  in 
fee,  dated  25th  October,  1796,  for  the  consideration  of 
400  dollars,  acknowledged  the  same  day,  and  recorded  the 
15th  of  February,  1797,  and  a  deed  from  W.  P.  to  D.  M., 
dated  the  29th  of  August,  1797,  in  fee,  for  the  consideration 
*<>f  1000  dollars,  for  the  same  lot,  excepting  50  acres,  in  the  [  *  226  ] 
S.  E.  corner  of  the  lot,  sold  by  the  surveyor  general. 
That  D.  M.,  the  testator,  died  the  29th  of  March,  1811. 
and  the  defendant  J.  M.  is  his  son.  That  J.  M.  paid,  bona 
firlc,  750  dollars  to  W.  P.  for  his  interest  in  the  lot.  Tlint 
>n  1798,  or  1799,  Levi  White  went  into  possession  of  the 
ot  under  D.  M.,  and  possession  has  been  held  tinder  that 
itle,  until  the  present  suit.  That  improvements  have 
been  made  on  the  lot  to  the  value  of  3000  dollars.  That 
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1821.  H-  M.,  when  he  purchased,  had  no  knowledge  of  the  deed 
to  the  plaintiff,  or  of  his  claim.  That  in  1799,  tho  de- 
fenciant  A/orm,  the  son-in-law  of  D.  M.,  went  into  pos- 

\\isi)Ei.L.  session  of  a  part  of  the  lot,  and  continued  in  possession 
four  years,  and  never  heard  any  thing  of  any  adverse 
claim,  until  1800.  The  defendants  admit  that  an  action 
of  ejectment  was  brought,  and  the  proceedings  uid  judg- 
ment, as  stated  in  the  bill. 

The  instrument  of  conveyance  under  which  the  plaintiff 
claimed,  was  made  an  exhibit  in  the  cause,  the  granting  part 
of  which  was  in  these  words:  "  I,  John  TAo/nas,  of  New- 
Haven,  in  the  state  of  Connecticut,  corporal  in  the  second 
or  New-York  artillery  regiment,  in  the  service  of  the 
United  States  of  America,  for  and  in  consideration  of  a 
valuable  sum  received  to  my  full  satisfaction,  before  the 
sealing  and  delivery  of  these  presents,  of  James  Wadsworth, 
jun.,  of  Durham,  in  Connecticut,  have  sold,  quit-claimed, 
and  confirmed  to  the  said  Jamts  Wadsworth,  jun.,  his  heirs 
and  assigns  forever,  all  the  right,  title,  claim,  and  demand, 
which  I  or  my  heirs  or  assigns  may  have,  at  any  time  here- 
after, to  all  the  land  and  lands  which  I  or  either  of  them 
may  hereafter  be  entitled  to,  from  the  state  of  New-York, 
or  from  the  Congress  of  the  United  States  of  America,  for 
my  services  as  corporal  in  the  second  or  New  York  regi 
ment  of  artillery,  in  the  army  of  the  United  States  oj 
America,  for  during  the  war  with  Great  Britain,  and  to 
every  part  and  parcel  thereof."  The  residue  of  the  in- 

*  227  ]  strument  *contained  covenants  on  the  part  of  the  grantor 
to  ensure  the  title,  and  concluded,  "  In  witness  whereof,  I 
have  hereunto  set  m\  Hand  and  seal,"  &c. 

April  9th.     The  cause  wad  this  day  brought  to  a  hear- 
ing on  the  pleadings  and  proofs. 

Van  Vcchtcn,  for  the  plaintiff.  He  cited  10  Johns.  Hep 
491.  2  N.  R.  L.  K.  fy  Rs  Ed.  262.  1  N.  R.  L.  209 
1  Caines's  Rep.  82. 

Henry,  contra.  He  cited  12  Johns.  Rep.  355.  8  John* 
Rep.  141.  3  Johns.  Rep.  388.  424.  2  Johns.  Ch.  Rep.  190. 
202 


CASES  IN  CHANCERY.  221 

THE  CHANCELLOR.  The  plaintiff  sets  up  an  equitable  1821. 
right  to  lot  No.  11,  in  Solon,  in  the  county  of  Cortlandt. 
The  original  patentee  was  John  Thomas,  a  soldier  in  the 
New-York  regiment  of  artillery,  in  the  revolutionary  war; 
rind  the  patent  to  him  for  the  lot  was  dated  July  9th,  1790. 
His  right  commenced  with  the  concurrent  resolution  of  the 
legislature,  of  the  27th  of  March,  1783,  and  was  confirmed 
by  subsequent  acts  of  the  legislature.  The  act  of  the  llth 
of  May,  1784,  directed  letters  patent  to  issue  to  the  officers 
and  soldiers  entitled  under  the  concurrent  resolution  of  1783, 
and  that  the  military  bounty  lands  be  laid  out  in  the  manner 
therein  prescribed.  The  act  of  the  28th  of  February,  1789, 
directed  the  commissioners  of  the  land  office  to  lay  out  these 
lands  into  townships,  and  the  townships  into  lots,  and  then 
to  proceed  to  ballot  for  each  soldier's  lot.  In  this  inchoate 
state  of  the  military  rights,  the  above  patentee,  on  the  5th 
of  September,  1789,  (having  then  an  equitable  right,  but  no 
legal  title.)  sold,  quit-claimed,  and  confirmed  all  his  "right, 
title,  claim,  and  demand,"  to  the  said  lands,  to  the  plaintiff, 
by  a  conveyance,  pu  porting  to  be  a  deed  in  fee,  and  to  be 
•riven  for  a  valuable  consideration,  but  which  had  no  seal 
affixed  to  it.  After  this  conveyance,  the  act  of  6th  April, 
*1790.  was  passed,  giving  letters  patent  for  the  military  boun-  f  *  228 
ty  lanJs,  an  operation  as  and  from  the  27th  of  March,  1783, 
so  as  to  be  deemed  to  have  vested  a  title  in  the  grantees  from 
that  time ;  and  it  declared  that  "  all  grants,  bargains,  sales, 
dc'vives,  or  other  dispositions,"  made  by  the  grantees,  or  their 
heirs  or  assigns,  of  the  said  lands  so  to  be  granted,  between 
the  27th  of  March,  1783,  and  the  date  of  the  letters  patent, 
should  be  good  and  effectual,  as  if  the  letters  patent  had  been 
granted  on  the  27th  of  March,  1783. 

Thomas,  the  soldier,  is  then  to  be  deemed,  by  the  force  of 
this  last  statute,  to  have  been  legally  seised  of    the  lot  in 
<]ip  >tion,  when  he  sold  to  the  plaintiff,  by  an  instrument  in- 
tended to  be  valid,  but  by  mistake  or  ignorance,  not  compe- 
tent to  convey  an  estate  in  fee.  at  law,  according  to  the  de- 
risions  of  the  Supreme  Court.     The  conveyance,  however,   • 
was  equally  valid  as  if  the  soldier  had  been  seised  in  fee  at 
the  time  of  making  it ;  and  though  it  be  a  defective  convey 
ance,  for  want  of  a  seal,  yet  it  created  such  an  equity  as  to 
bind  the  lands  in  the  hands  of  the  soldier  and  of  his  heirs. 
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1321.  The  only  point  in  the  case  is,  whether  subsequent^  u.-chascrs 
from  Thomas  were  also  bound  by  that  equity,  in  consequence 
of  the  deposit  of  that  conveyance,  under  the  acts  of  8th  oi 
January,  1794,  and  27th  of  March,  1794. 

I  think  it  is  a  clear  point,  that  Thomas  was  bound  by  the 
conveyance  to  the  plaintiff,  and  that  it  passed  all  his  ri«rht 
and  interest  in  equity.  It  was  not  intended  to  be  an 
agreement  only  to  convey,  but  an  actual  pres-nt  convey- 
ance of  all  his  right  and  title ;  and,  in  equity,  it  did  pass  it. 
The  omission  to  affix  a  seal,  was  a  mere  mistake,  contrary 
to  the  intention  of  the  parties ;  for  the  instrument  concluded 
with  these  words :  "  In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal."  It  also  contained  a  covenant,  for  fur- 
ther assurance,  and  that  he  would  at  any  time  thereafter,  at 
the  request,  cost,  and  charges  of  the  plaintiff,  his  heirs  and 
assigns,  make,  seal,  and  execute  any  reasonable  act,  convey- 

229  I  ance,  *and  assurance  in  the  laic,  for  the  perfect  granting,  quit- 
claiming, and  confirming  all  his  right,  title,  and  demand  to 
t\t  lands  aforesaid.  Thomas  and  his  heirs  could  have  been 
compelled  to  have  executed  a  more  perfect  conveyance,  and 
one  competent  to  have  passed  the  legal  title  to  the  plaintiff. 
But  he,  afterwards,  in  1796,  conveyed  his  legal  title,  by  a 
deed  in  fee,  to  Preston,  under  whom  the  defendants  claim  ; 
and  the  question  is,  whether  Preston,  and  all  holding  under 
him,  were  not  chargeable  with  notice  of  the  equity  of  the 
plaintiff. 

The  act  of  8th  of  January,  1794,  directed,  "  that  all  deeds 
and  conveyances  heretofore  made  and  executed,  or  pretend- 
ed so  to  be,  of  and  concerning,  or  whereby  any  of  the  said 
lands  might  be  any  way  affected  in  law  or  equity,  should,  on 
or  before  the  1st  of  May,  1794,  be  deposited  in  the  clerk's 
office,  &c.,  and  if  not,  that  they  should  be  adjudged  fraudu- 
lent and  void,  against  any  subsequent  purchaser  or  mortga- 
gee, for  a  valuable  consideration ;  and  all  deeds  and  con- 
veyances thereafter  to  be  made,  were  to  be  recorded,  or  to 
be  adjudged  fraudulent  and  void,  against  any  subsequent 
purchaser  or  mortgagee,  for  a  valuable  consideration,  whose 
deed  should  be  first  recorded,"  &c.  The  time  for  depositing 
the  deeds  was  afterwards  prolonged  to  the  1st  of  May.  1795 ; 
and  it  appears  in  proof,  that  the  conveyance  to  the  plaintift 
was  duly  deposited,  in  pursuance  of  the  act,  on  the  27th  OT 
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April,  1795,  and  was  afterwards  duly  proved,  on  the  8th  of       1821. 
March,  1799,  and  the  identity  of  the  soldier  is  perfectly  as-  ^^-N^^> 
CCrtained.  WAI.SWORTK 

The  deposit  of  these  conveyances  was  intended  by  the  le-    WENDELL. 
gislaiure  to  be  notice  to  all  subsequent  purchasers  of  their    A  deposit  of  a 

r     ,  ill  conveyance  of 

existence  and  contents,  and  the  deposit  oi  them  would  have  military  bounty 
been,  in  a  degree,  useless,  if  it  was  not  intended  to  operate  as  l^ile  act""  the 
notice.  The  deposit,  as  to  all  deeds  and  conveyances  made  ^^f^ua'^\ 
prior  to  the  act,  was  intended  as  a  substitute  for  the  prior  re-  vaiem  to  a  reo 

rii  •  •  orc''  anc'  °Pcra* 

gistry  oi  them,  and  to  be,  from  the  date  ol  the  deposit,  equiva-  ted  as  a  notice 

lent  *to  the  recording  of  them.     It  was  the  policy  of  that  stat-       [  *  230  J 

ute  to  place  all  the  military  titles  upon  record,  and  by  an- 

other  revision  in  it,  all  future  conveyances    of  any  of  these 

lands    were   to    have    priority,  according  to  the  registry  of 

them.     The  words  of  the  act  were  comprehensive  enough 

to  embrace  the  case  of  the  plaintiff's  conveyance,  for  it  reach- 

ed to  every  instrument  of  or  concerning  these  lands,  and 

whereby    these    lands   might  be  affected,  in  law  or  equity. 

Deeds  and  conveyances,  any  way  affecting  the  title  prior  to 

that  day,  were  to  be  deposited,  and  deeds  and  conveyances 

thereafter  were  to  be  recorded  ;  and  the  omission  to  deposit 

in  the  one  case,  and  the  omission  to  record  in  the  other,  equal- 

ly avoided  the  conveyance  as  against  subsequent  purchasers, 

without  notice,  whose  deeds  were  first  recorded.     There  was 

no  space  of  time  left,  in  which  the  files  and  records  in  the 

clerk's  office  were  not  to  contain  the  test  of  the  title  ;  and  I 

cannot  entertain  a  doubt,  that  the  deposit  was  intended  to 

be,  and  was,  in  judgment  of  law,  as  effectual  notice  to  pur- 

chasers in  the  one  case,  as  the  record  of  subsequent  Jeeds 

was  notice  in  the  other.     It  is  settled,  (Johnson  v.  Stagg,  2 

Johns.    R<-p.   510.     Frost  v.  Beekman,  1    Johns.    Ch.  Rep. 

•„'!)-.     Parkist  v.  Alexander,  ib.  389.)  that  the  registry  of 

a  innrtgnge  under  the  mortgage  act,  is  notice  to  all  subse- 

quent purchasers  and  mortgagees;  and  the  same  construc- 

tion ou^ht  to  be  given  to  the  act  above  referred  to,  for  the 

is  within  the  same  reason  and  policy. 

\\  IK-II,  therefore,  Preston  purchased  of  Thomas,  and  when  A 
M<:1tln  ,T,V  purchased  of  him,  they  were  each  of  them  charge-  bind* 
a!)li:  with  notice  of  the  conveyance  of  Thomas  to  the  plain-  pni.^'ihe  heir 
tiff,  and  of  its  contents.  They,  therefore,  took,  subject  to  of  tiie  ffranlor- 
tint  equity,  equally  with  Thomas  himself,  or  with  his  heirs; 
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and  in  the  words  of  Ch.  B.  Eyre,  in  Morse  v.  Faulkner,  (1 
14.)  "  It  is  clear,  that  where  there  is  an  agreement  tu 
\\.\i   \\OKTH   conveVj  or  a  defective  conveyance  by  a  person  then  actually 
\Vi:M)i.i.i..     having  title,  that   would  be  such  an  equity  as  would  bind 
the  lands  in  the  hands  of  the  heir."     So,  a  defective  con- 
[  *  231  ]       veyance  *has  been  held  good  against  a  subsequent  voluntary 
grantee.     (Martin  v.  Seamore,  1    Ch.  Cos.  17, r.)     But  what 
is  more  to  the  point,  a  defective  conveyance  of  copyhold, 
which   was   void   in    law    for   want   of  being  presented  in 
due  time,  was  made  good  against  a  subsequent  purchaser, 
with  notice  of  the  prior  defective  surrender,  and  the  sub- 
sequent purchaser  was  decreed  to  pay  the  debt  which  the 
defective   surrender    was   intended   to   secure,   by   way   of 
mortgage,  or  else  to  surrender  the  legal  estate.  (Jenningi  v. 
Moore,  2  Vcrn.  609.)     Assuming  the  subsequent  purchasers 
in  the  present  case  under    TJiomas,  to  have  had  notice  of 
the  conveyance  to  the  plaintiff,  that  case  is  in  point ;  and 
it    was    decided    by    Lord    Chancellor    Cowper,   in    1708. 
We    find   a   similar   decision  a  century  afterwards,  in  the 
Specific  per-  recent  case  of  Daniels  v.  Davison.  (17    Vesey,  433.)      In 
creed  of  a  con-  this   latter   case,  Lord  Eldon  decreed  specific  performance 
sulfsemSit'pur-  °^  a  contract  against  a  subsequent  purchaser,  with  notice 
chaser  with  DD-  of  ^Q  equitable  title  of  the  plaintiff.     He  was  charged  only 

tire  of  the  plain-        _  J 

s  cc,  \uai.ie  with  constructive  notice,  and  was  to  be  considered  as  a 
purchaser,  subject  to  the  plaintiff's  equity ;  and  such  a 
conveyance  from  the  purchaser  was  decreed,  as  the  mas- 
ter should  settle.  In  short,  the  doctrine  is  too  well 
established,  and  is  too  just,  in  itself,  to  admit  of  any  doubt: 
and  it  being  entirely  clear  that  the  equitable  title  was  in 
the  plaintiff  when  Preston  purchased  of  the  soldier,  and 
that  the  deposited  conveyance  was,  by  the  force  and  ope- 
ration of  the  statute,  notice  of  its  contents  to  every  sub 
sequent  purchaser,  it  follows,  as  a  necessary  consequence, 
that  the  plaintiff  is  entitled  to  a  conveyance  from  the  de- 
fendants of  all  the  right  and  title  to  the  lot  which  they  held 
as  trustees,  under  the  will  of  David  Matthcivs. 

I  shall,  accordingly,  decree,  that  the  defendants,  within 
forty  days  after  the  service  of  a  copy  of  the  decree,  release 
and  convey  to  the  plaintiff,  in  fee,  all  the  right  and  title 
derived  to  them  as  trustees  under  the  will  of  David  Mnt- 
thews,  deceased,  to  the  said  lot  No.  11,  in  Solon,  by  u 
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*proper  and  valid  deed  in  law,  to  convey  such  right,  and        1821. 
title,  the  form  of  which  is  to  be  settled  by  a  master,  at  •— x— s^-* 
joint  expense,  if  the  parties  or  their  counsel  cannot  other-        RKGOK 
wise  agree  upon  the  same ;  and  that  no  costs  of  this  suit 
be  charged  by  either  party  as  against  the  other. 

Decree  accordingly. 


GREGORY  and  WITHERS,  Overseers  of  the  Poor  of  the 
town  of  Sand  Lake, 

against 

REEVE  and  HULL,  Overseers  of  the  Poor  of  the  town 
of  Berlin. 

[Followed,  7  Johns.  Ch.  290.] 

On  a  bill  filed  by  the  overseers  of  the  poor  of  the  town  of  £  against  the 
overs.;ers  of  the  poor  of  the  town  of-B.,  for  relief,  on  the  ground 
of  fiv.ud,  alleged  to  have  been  committed  by  a  former  overseer  of  the 
poo-,  of  B.,  upon  the  former  overseers  of  the  poor  of  £,  in  the  appor- 
tionment of  the  money  and  poor  belonging  to  J?.,  pursuant  to  the  pro- 
\  i  'inn  of  an  act  for  the  division  of  that  and  another  town  into  three 
towns  :  Held,  that  this  Court  could  not  give  relief  for  or  against  the 
putties,  in  their  individual  capacities ;  and  that  the  remedy,  if  any, 
between  the  two  towns,  was  at  law. 

Wlirn:  a  demurrer  to  the  plaintiff's  bill  is  allowed,  on  the  ground  that 
tl/t:  relief,  if  any,  is  at  law,  the  defendant  is  entitled  to  his  taxable 
costs. 

THE  bill  charged,  that  at  a  meeting  of  tne  supervisors  and      April    i~th, 
(he  overseers  of  the  poor  of  the  towns  of  Sand  Lake  and 
Unrll,!,  on  the  13th  of  May,  1813,  for  the  purpose  of  appor- 
tioning the  money  and  the  poor  belonging  to  the  town  of  /?., 
between  the  two  towns  of  K.  and  S.,  pursuant  to  the  second 
section  of  the  "  Act  to  divide  the  towns  of  Grcrnlniah  and 
/•'     '/•'  in  the  county  of  Rcnssclaer  into  three  towns,"  passed 
/        HM.li,  1812,  (sess.  35.  ch.  204.)  the  overseers  of  the  poor 
i,f  Berlin,  *by  fraudulent  misrepresentations,  caused  the  super-       [  *  233  ] 
t  isor  and  overseers  of  the  poor  of  Sand  Lake  to  enter  into 
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16-21        an  agreement  in  writing  with  the  supervisor  and  overseers  ol 

v— x-x—^-'   the  poor  of  B.,  by  which  the  said  town  of  £.  was  charged 

!:\''"KV      with  an  undue  proportion  of  the  burden  in  respect  to  the 

iif.i-.YK.       poor,  dec.     The  bill  prayed  for  relief,  and  that  the  overseers 

of  the  poor  of  B.  might  be  decreed  to  refund  and  pay  to  the 

overseers  of  the  poor  of  S.,  the  plaintiffs,  what  would  have 

been,  and  would  still  be,  their  due  proportion  of  expense,  on 

a  just  and  fair  apportionment  of  the  said  poor. 

The  defendants  demurred  to  the  bill,  on  the  ground  that 
the  plaintiffs  had  no  title,  either  in  their  individual  or  cor- 
porate capacity,  to  sue  the  defendants  ;  and  that  the  plain  tills 
had  not  shown  a  case,  entitling  them  to  discovery  or  relief. 

Apni  mil.  Henry,  for  the  defendants,  in  support  of  the  demurrer, 
cited  Coop.  Eju.  PL  164.  193.  6  Vesey,  773.  777.  13 
Johns.  Rep.  496  16  Johns.  Rep.  S.  2  Johns.  Ch.  Rep. 
371.  384.  339. 

Van  Vechten,  contra.  He  cited  Overseers  of  Pittslown 
v.  Overseers  of  Plattsburgh,  18  Johns.  Rep.  407. 

May  4th  THE  CHANCELLOR  said,  that  he  did  not  consider  that  he 

could  give  relief  under  the  bill  for  or  against  the  parties,  in 
their  individual  capacities ;  and  that  if  there  was  any  rem- 
edy, as  between  the  two  towns,  it  was  at  law,  by  mandamus, 
certiorari,  or  personal  action.  The  following  decretal  or- 
der was  then  entered  :  "  It  is  declared,  &,c.  that  the  remedy  (if 
any)  by  the  present  overseers  of  the  poor  of  the  town  of  Sand 
Lake,  against  the  present  overseers  of  the  poor  of  the  town 
of  Berlin,  for  an  alleged  fraud  committed  by  a  former  over- 
seer of  the  poor  of  the  town  of  Berlin,  upon  a  former  super- 
visor and  overseers  of  the  poor  of  the  town  of  Sand  Lake,  in 
the  apportionment  of  the  money  and  poor  belonging  to  the 
f  *  234  1  *town  of  Berlin,  under  the  provisions  of  the  act  entitled,  "  An 
act,"  &c.  passed  the  19th  of  June,  1812,  appertains  to  a 
Court  of  Law,  and  not  to  this  Court.  It  is,  therefore,  Or- 
dered, &c.  that  the  plaintiffs'  bill  be  dismissed,  without  costs 
to  be  taxed  by  either  party,  as  against  the  other. 

July  6th.     The  cause  was  this  day  re-heard,  by  consent, 
on  the  question  of  costs. 
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Henry,  for  the  defendants,  cited  2  Madd.  Ch.  415,  416.        1821. 
2  -4*.  113.     11  Fesey,  462.     18   Fesey,  16.  4  Bro.  C.  C.  * v-Lx 

545.       1    Vese   ,  582.  GEEGORT 

REBVE 

Fan  Vechten,  for  the  plaintiffs,  cited  1  Johns.  Ch.  Rep.  166. 
and  the  cases  there  cited.  1  Johns.  Ch.  Rep.  566.  2  Johns. 
Ch.  Rep.  65.  129.  520.  274.  317.  3  Johns.  Ch.  Rep.  477. 

THE  CHANCELLOR  said,  he  should  allow  the  defendant 
nis  taxable  costs,  on  the  strength  of  the  authorities  of  Hol- 
brooke v.  Cracraft.  (6  Fesey,  706.  note,)  the  anonymous  case 
in  9  Fesey,  221.  and  the  English  rule  of  Lord  Keeper 
Wri ght,  in  1710.  (Beamcs's  Orders,  p.  320.)  That  it  ap- 
peared from  these  cases,  to  be  the  English  practice,  to  al- 
low the  defendant  his  costs,  when  he  prevailed  by  the  al- 
lowance of  the  demurrer  ;  and  that  practice  was  followed 
in  Davoue  v.  Fanning.  (4  Johns.  Ch.  Rep.  199.)  The  for- 
mer decree  was  varied  accordingly,  in  respect  to  costs. 
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J821. 
CL(IV  F.  CLOWES  against  DICKENSON  and  others. 

DlCKENSO.f.          [Reversed,  ft  Cow.  40?.    Ajipned,  1  Pni»i>  '£¥,;  2  Id.  %:;;•,  !i  I.i.  IT  i.    Set-  6  Paige  525.] 

The  plaintiff'  purchased  two  lots  of  land  of  V.,  against  whom  there  was 
li  existing  judgment.  All  the  real  estate  of  F.  (the  residue  of  which 
was  more  than  sufficient  to  satisfy  the  judgment)  was  sold,  subject 
to  all  incumbrunces,  under  a  subsequent  judgment,  to  the  defendant, 
who  afterwards  took  an  assignment  of  the  prior  judgment,  and  issued 
execution  thereon,  under  which  the  two  lots  of  the  plaintiff  were 
sold,  and  purchased  by  the  defendant,  who  made  improvements,  and 
sold  one  of  the  lots :  Held,  that  though  the  Court  would  have  inter- 
posed and  prevented  the  sale  of  the  plaintiff's  lots,  if  he  had  applied 
in  due  season,  for  that  purpose  ;  yet,  as  he  knew  of  the  sale,  at  the 
time,  and  delayed  four  years,  before  he  filed  a  bill  for  relief,  the 
Court  refused  to  disturb  the  sale,  or  to  direct  a  reconveyance  of 
the  lots  to  him  ;  but  the  defendant  was  ordered  to  pay  the  plain 
tiff,  as  an  equitable  indemnity,  under  the  circumstances  of  the 
case,  the  sum  for  which  the  lots  were  sold,  with  interest  from  the 
time. 

A  judgment  creditor  is  not  entitled,  in  equity,  to  enforce  the  payment 
of  the  judgment  against  the  land  of  a  subsequent  purchaser,  as  long 
as  there  is  sufficient  property  of  the  debtor  remaining  unsold,  to 
satisfy  the  judgment.  And  the  creditor,  in  such  case,  is  entitled  to 
resort  to  the  land  of  the  purchaser,  to  the  extent  only  of  his  debt, 
which  may  remain  unpaid  after  the  estate  of  the  debtor  has  been  ex- 
hausted. 

So,  if  Jl.,  against  whom  there  is  a  judgment,  being:  seised  of  lands,  s»-lla 
a  part  of  them,  and  dies  seised  of  the  residue,  his  heirs  are  bound  to 
satisfy  the  judgment,  as  far  as  the  assets  descended  to  them  are  suffi 
cient  for  that  purpose ;  and  they  are  not  entitled  to  any  contribution 
from  the  purchaser  of  a  part  of  the  lands  of  .#.,  for  they  stand  in  the 
place  of  their  ancestor,  and  there  is  no  equality  of  right  between  them 
and  the  purchaser,  in  respect  to  the  judgment. 

If  there  are  several  heirs,  and  the  judgment  creditor  collects  the  debt 
from  a  part  of  the  inheritance  allotted  to  one  of  them,  such  heir  is  en- 
titled to  contribution  from  bis  co-heirs.  It  seems,  that  between  pur- 
chasers in  succession,  at  different  times,  of  different  parts  of  the  estate 
of  the  judgment  debtor,  there  is  no  contribution,  for  there  is  no  equal- 
ity of  right  between  them. 

Uojtih.  THE  bill,  filed  February   26th,  1817,  stated  that    Jacob 

I.  Vandcrhcyden,  deceased,  and  Catharine,  his  wife,  being 
*seised  in  fee  of  two  lots  of  land,  (Nos.  241  and  242)  in 
Troy,  conveyed  the  same  by  deed,  dated  September  10th, 
1810,  to  the  plaintiff,  in  fee.  for  the  consideration  of  one 
thousand  dollars,  with  covenant  of  warranty.  That  on 
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the  5th  of  September,  1810,  a  judgment,  by  confession,  was  1821. 
entered  up  against  J.  I.  V.,  in  favor  of  John  Kimberly, 
for  2,013  dollars  54  cents,  debts  and  costs.  That  on  the 
27th  March.  1811.  G.  fy  H.  Vail  recovered  a  judgment 
against  J.  I.  V.  for  203  dollars  and  54  cents,  damages  and 
costs.  That  the  sheriff  of  Rensselaer  county,  by  virtue  of 
writs  of  ji.  fa.  issued  on  these  judgments,  and  others, 
seized  all  the  real  estate  of  J.  /.  F.,  on  the  13th  of  May, 
1812,  and  sold  the  same,  under  the  second  judgment, 
subject  to  all  incumbrances ;  and  the  defendant  J.  D. 
Dickenson  became  the  purchaser  for  3,410  dollars,  to  be 
applied  to  the  payment  of  younger  executions. 

That  the  execution  on  the  first  judgment  above  men- 
tioned was  withdrawn,  at  the  instance  of  D.  That  at  the 
sale,  it  was  well  known  to  D.  and  to  others  concerned, 
that  there  were  several  incumbrances  prior  to  the  second 
judgment  mentioned.  That  the  payment  of  the  elder  in- 
cumbrances was  considered  as  part  of  the  purchase  money, 
and  the  amount  ascertained.  That  the  real  estate  so  pur- 
chased, was  worth  more  than  double  the  amount  of  the 
purchase  money  paid  or  to  be  paid  by  D.,  including  all 
older  incumbrances.  That  D.-  refused  to  pay  the  judg- 
ment first  above  mentioned,  or  to  disencumber  the  two  lots 
of  the  plaintiff  from  it.  That  D.  purchased  that  judgment, 
and  procured  an  assignment  thereof  to  be  made  to  G.  Y 
Lansing,  but  for  his  own  use  and  benefit,  and  procured 
the  two  lots  so  purchased  by  the  plaintiff  of  V.,  to  be  sold 
under  that  judgment,  without  the  plaintiff's  knowledge, 
and  became  the  purchaser  of  the  lots,  on  the  22d  of 
FJirnnry,  1813,  for  650  dollars.  That  J.  I.  V.  died 
on  the  6th  of  April,  1813;  and  D.,  on  the  13th  of 
June,  1816,  procured  his  widow  (defendant)  to  agree  to 
*release  her  dower  in  certain  real  estate  held  by  D.,  and  he  r  *  037 
agreed  to  convey  to  her  one  of  the  two  lots  (No.  242)  so 
purchased  by  the  plaintiff.  That  about  900  dollars  was 
due  on  the  first  mentioned  judgment,  at  the  time  of  the 
sale  of  the  plaintiff's  two  lots ;  and  the  proportion  of  that 
sum  justly  chargeable  on  the  two  lots  of  the  plaintiff,  (in 
case  D.  was  not  bound  to  discharge  the  judgment,)  would 
not,  according  to  the  10th  section  of  the  act  concerning 
udgments  and  executions,  passed  March  3lst,  1801, 
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1821.  exceed  sixty  doi.ars;  and  the  residue,  or  840  dollars, 
^^^^^^^  would  have  been  justly  chargeable  on  the  real  estate  held 
CLOWES  by  tjie  defentlant  D.,  subject  to  the  judgment.  That  the 
DM.KEJISON  plaintiff  would  have  paid,  before  the  sale,  his  proportion 
of  the  judgment  chargeable  on  his  lots,  if  the  defendant  D. 
would  have  paid  his  proportion,  according  to  the  act;  and 
an  application,  for  that  purpose,  was  made  on  the  part  ol 
the  plaintiff,  before  the  second  sale,  and  D.  gave  encour- 
agement as  to  the  proposed  arrangement,  until  the  houi 
of  sale,  when  he  refused  to  enter  into  it.  That  at  the  time 
of  the  sale  of  the  sheriff  under  the  second  judgment  above 
mentioned,  there  was  no  bona  fide  incumbrance  by  J.  I.  V. 
on  the  two  lots  purchased  by  the  plaintiff,  except  the  judg- 
ment first  above  mentioned ;  and  the  property  of  /.  I.  V. 
in  possession  of,  and  purchased  by  D.,  was  worth  fifteen 
times  the  amount  of  that  judgment.  The  bill  prayed  for  a 
discovery  and  production  of  deeds,  &c.,  and  that  the  plain- 
tiff might  be  relieved  from  the  sale  of  the  two  lots,  abso- 
lutely, or  conditionally,  upon  payment  of  his  proportion  of 
the  said  judgment,  according  to  the  said  act ;  or  that  the 
defendant  D.  be  decreed  to  convey  lot  No.  242  to  the 
plaintiff,  free  from  all  incumbrances,  &c.  ;  and  that  the 
plaintiff  might  oe  relieved  as  to  the  right  of  dower  ;  and 
that  he  might  have  an  account  of  the  rents  and  profits, 
since  the  death  of  J.  /.  F".,  and  for  general  relief. 

The  answer  admitted  that  the  sheriff,  at  the  time  charged 
in  the  bill,  sold  all  the  real  estate  of  J.  I.  V.  in  his  bailiwick, 
f  *  238]  ^including  the  two  lots  conveyed  to  the  plaintiff,  to  D.,  for 
3,410  dollars,  and  gave  him  a  deed.  But  it  denied  that  the 
sale  was  made  subject  to,  or  under  any  undertaking  of  D., 
to  pay  all  prior  incumbrances,  or  that  the  execution  on  the 
first  mentioned  judgment  was  postponed,  or  withdrawn  at  the 
instance  of  D.  It  was  admitted,  that  D.,  at  the  time  of  sale, 
knew  of  the  prior  judgment,  and  that  he  purchased  with  an 
expectation  of  obtaining  an  assignment  of  it,  to  secure  him- 
self. That  the  defendants  D.,  A.  G.  Lansing,  John  Willard, 
arid  T.  W.  Ford,  jointly  paid  the  purchase  money  to  the  sher- 
iff; and  they  denied  that  the  first  or  elder  judgment  was 
considered  as  any  part  of  the  purchase  money,  or  that  they 
knew  of  the  amount  of  all  prior  incumbrances,  or  that  such 
amount  entered  into  the  estimate  of  the  price.  That  the 
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l«?tl  estate  of  /.  /.  V.  was,  at  that  lime,  under  heavy  incum-  1S21. 
brances,  of  various  voluntary  and  fraudulent  deeds,  mort-  -^-^-x/— •*»- 
gages,  and  judgments,  and  the  sheriff,  for  that  reason,  sold  the 
whole  together.  That  D.  purchased  for  the  benefit  of  the 
other  three  defendants  above  named,  as  tenants  in  common. 
That  many  of  the  antecedent  incumbrances  on  the  estate  of 
J.  I.  V.  remain  unsatisfied.  That  the  defendants,  since  the 
Bale,  have  discovered  that  the  title  to  a  greater  part  is  defec- 
tive. That  the  lots  of  the  plaintiff',  at  the  time  of  the  pur- 
chase in  1812,  would  have  been  worth  1,200  dollars;  that 
the  rest  of  the  lands  purchased  by  D.,  would  have  been  worth 
20,000  dollars,  if  the  title  had  been  clear ;  that  the  purchase 
was  hazardous,  and  D.  paid  the  full  value,  considering  the 
state  of  the  title.  That  G.  Y.  L.,  on  the  suggestion  of  the 

*  oo 

defendant  L.,  on  the  16th  of  May,  1812,  purchased  and  took 
an  assignment  of  the  prior  judgment  above  mentioned,  for 
900  dollars,  there  being  due  thereon,  including  costs,  937 
dollars.  That  there  is  no  stipulation  between  him  and  the 
defendants,  but  they  believe  that  G.  Y.  L.  is  willing  to  give 
them  the  benefit  of  that  judgment,  on  being  repaid  what  he 
has  advanced.  It  was  admitted,  4hat  the  sheriff,  on  the  12th 
of  March,  1813,  sold  the  two  lots  of  the  plaintiff,  on  an  exe- 
cution issued  on  the  prior  judgment,  and  that  the  defendant 
*D.  became  the  purchaser,  for  650  dollars.  That  Lemuel 
Hawhy,  agent  of  Hiram  Clowes,  the  uncle  of  the  plaintiff, 
ittended  the  sale,  and  bid.  That  the  deed  for  the  two  lots 
was  given  to  the  plaintiff,  at  the  instance  and  for  the  benefit 
of  Hiram  Clowes,  and  upon  an  usurious  agreement  between 
H.  C.  and  /.  I.  V.  That  the  defendant  D.  never  heard  of 
the  deed  to  the  plaintiff,  until  after  his  last  purchase,  though 
he  had  been  informed  that  J.  /.  V.  had  sold  the  lots  to  H. 
C.,  under  an  agreement  between  them.  The  agreement  be- 
tween D.  and  the  widow  of  J.  L  V.,  of  the  10th  of  April, 
1816,  as  stated  in  the  bill,  was  admitted. 

Several  witnesses  testified  that  the  sheriff  sold  the  property 
of  J.  I.  V.,  under  Vail's  judgment,  subject  to  all  elder  judg- 
ments and  incumbrances  ;  and  they  believed  that  these  prior 
incumbrances  entered  into  the  calculations  of  the  bidders. 
ft  appeared  from  the  certificates  of  the  clerks,  that  there 
\\rrr  two  mortgages  on  the  property  of  /.  /.  F.,  prior  to  the 
Heed  from  him  to  the  plaintiff,  and  which  mortgages  included 
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tne  two  lots  conveyed  to  the  plaintiff;  and  that  there  were 
also  several  judgments  prior  to  the  date  of  the  deed.     But 
the  amount  due  on  these  mortgages  and  judgments  was  nol 
Mi.kMsoH.    ascertained. 

T.  Clowrs,  plaintiff,  in  person. 

A.  Van  Vechtcn,  for  the  defendants. 

THE   CHANCELLOR.     When    the    plaintiff    purchased   his 

two  lots  of   Fanderheydcn,  the  residue  of  the  real  estate  o( 

V.  was,  in  equity,  first  chargeable  with  the  burden  of  pay- 

\  judgment  rncut  of  the  prior  judgment  of  Kimbcrlu.     If  the  owner  of 

iix.tioi  eannot      ...  ,  .... 

*i,ioi.-c       iiis  the  judgment  had  attempted  to  enforce  it  against  the  two  lots 
gaiifst'ule  laud  °f  tne  plaintiff,  he  would  undoubtedly  have  been  directed  by ' 
^uK-haser0'"0"*  tms  ^ourt?  upon  due  application,  to  have  levied  the  judgment 
long  as  there  is  debt  upon  the  lands  remaining  unsold  by  V.,  because  it  was 

other  lajidol  the  «  • 

dfi.tor  remain-  the  proper  debt  of  y.,  and  he  ought  to  pay  it.  The  credi 
su7-s(t' ihe'judg"  tor  would  have  been  entitled,  in  equity,  to  have  resorted  to 
[  *  c*  10  J  *the  lots  of  the  plaintiff,  only  in  the  event  of  the  property  re- 
son  10°  "the  mammg  with  V.  not  being  sufficient  to  satisfy  the  judgment ; 
ia.-i  i  sow,  only  an(j  ne  would  have  been  entitled  to  that  resort  only  to  the 
mains  unpaid  of  extent  of  the  debt  remaining  unpaid,  after  the  estate  of  V, 
tile  other  estate  had  been  exhausted.  So,  if  V.  had  died  seised  of  the  resi- 
e.\iilaustedbl°r  '*  ^ue  °^  his  real  estate  remaining  unsold  after  the  sale  to  the 


Hfrrswhopav  plaintiff,  his  heirs  would  have  been  bound  to  have  discharged 

on  tnejudgment    r 

debt  of  their  an-  that  judgment  to  the  extent  of  the  assets  descended,  and  they 

cestor.  are  not  .  ,  ,  ,  .  .     .  ..... 

entitled  to  de-  would  not  have  been  entitled  to  any  contribution  trom  the 
UoTof Tpu'r-  plaintiff,  seeing  that  there  was  no  equality  of  right  between 

chaser   of  his  them,  in  respect  to  that  judgment  debt.     It  would  have  been 
land,  subject  to  J 

the  judgment,     the  exclusive  duty  of  the  heirs,  to  the  extent  of  the  assets, 

to  have  paid  the  judgment,  and  to  have  kept  the  plaintifl 

harmless,  who  was  a  bona  Jlde  purchaser  from  their  ancestor, 

for  a  valuable  consideration,  and  with  covenants  of  warran 

Butifihepor-  ty.     If  there  were  several  heirs,  and  the  estate  of  V.  had 

law  teen'taken  been  divided  among  them,  and  the  judgment  creditor  had 

rftPhTam*e<ior'  collected  the  debt  from  the  portion  of  the  inheritance  allot- 

n<;  iy-ntitied  to  ted  to  one  of  them,  such  heir  would  have  been  entitled  to 

contribution 

from  his  co-  contribution  from  his  co-heirs,  because  the  heirs  would  all 
nave  stood  in  dquaKjure,  in  respect  to  the  duty  of  discharg- 
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ing  that  debt ;  but  he  would  not  have  been  entitled  to  con- 
tribution from  any  other  source. 

These  principles  of  equity  are  clearly  laid  down  in  Sir 
Wm.  Harbert's  case,  (3  Coke,  11.  t.)  where  it  was  resolved, 
that  if  A.  be  seised  of  three  acres,  and  acknowledge  a  re- 
cognizance or  statute,  and  enfeoff  A.  of  one  acre,  B.  of  an- 
other acre,  and  the  third  acre  descends  to  his  heir,  and  ii 
execution  be  sued  out  against  the  heir,  he  shall  not  have 
contribution  against  the  purchasers,  "  for  the  heir  sits  in  the 
seat  of  his  ancestor ;"  and  the  rule  is  the  same  though  the 
purchaser  take  the  land  without  a  valuable  consideration, 
and  though  the  heir  be  charged  as  tertenant.  (Vide  Har- 
vey v.  Woodhouse,  1731.  Select  Cos.  in  Ch.  3,  4.  S.  P.)  It 
was  also  held  in  the  same  case,  that  the  land  of  the  conusor 
in  a  recognizance  was  exclusively  to  be  charged,  when  di- 
vers *persons  have  purchased  any  of  the  land  subject  to  the 
recognizance,  because  the  purchaser  does  not  stand  in  the 
same  degree  with  the  conusor  himself;  but  where  there  are 
several  heirs,  or  where  several  persons  join  in  a  recognizance, 
one  heir,  or  one  conusor,  should  not  be  charged  exclusively, 
for  their  relations  and  duties  were  equal,  and  the  charge 
should-  be  equal. 

This  case  settles  the  question  of  contribution  as  between 
the  vendor  and  the  purchaser,  or  the  heirs  of  the  vendor  and 
the  purchaser ;  and  if  there  be  several  purchasers  in  succes- 
sion, at  different  times,  I  apprehend  that  in  that  case,  also, 
there  is  no  equality,  and  no  contribution  as  between  these 
purchasers.  Thus,  for  instance,  if  there  be  a  jjudgment 
against  a  person  owning  at  the  time  three  acres  of  land,  and 
he  sells  one  acre  to  A.,  the  two  remaining  acres  are  first 
chargeable  in  equity  with  the  payment  of  the  judgment  debt, 
us  we  have  already  seen,  whether  the  land  be  in  the  hands 
of  the  debtor  himself  or  of  his  heirs.  If  he  sells  another  acre 
to  B.,  the  remaining  acre  is  then  chargeable,  in  the  first  in- 
stance, with  the  debt,  as  against  B.  as  well  as  against  A.  ; 
and  if  it  should  prove  insufficient,  then  the  acre  sold  to  B. 
•  mght  to  supply  the  deficiency,  in  preference  to  the  acre  sold 
to  A. ;  because  when  B.  purchased  he  took  his  land  charge- 
;iM*'  with  the  debt  in  the  hands  of  the  debtor,  in  preference 
to  the  land  already  sold  to  A.  In  this  respect,  we  may  say 
of  him,  as  is  said  of  the  heir,  he  sits  in  the  seat  of  his  grantor, 
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1821.       a"d  must  take  the  land  with  all  its  equitable    burdens;    it 
*~*r~v-*+~s  cannot  be  in  the  power  of  the  debtor,  by  the  act  of  assigning 
CLOWES       Qr  se]img  nis  remaining  land,  to  throw  tne   burden  of  th 
DICEEKSOK.    judgment,  or  a  ratable  part  of  it,  back  upon  A.     It  is  to 
be  observed,  that  the  debt,  in  this  case,  is  the  persona!  obliga- 
tion of  the  debtor,  and  that  the  charge  on  the  land  is  only 
by    way   of  security ;    the  case   is  not  analogous  to  a  rent 
charge,  which  grows  out  of  the  land  itself,  and  where  every 
purchaser  of  distinct  parcels  of  a  tract  of  land  charged  with 
the   rent,  takes    it  with  such  a  proportionable  part  of  the 
[  *  242  ]       *charge.     The  owners  of  the  land,  in  that  case,  all  stand 
equal,  and  if  the  whole  rent  be  levied  upon  one,  he  shall  be 
eased  in  equity,  by  a  contribution  from  the  rest  of  the  pur- 
chasers, because  of  the  equality  of  right  between  them.     (1 
Eq.  Cos.  Abr.  tit.  Contribution,  A.  1.) 

The  case  of  Gill  \.  Lyon,  (1  Johns.  Ch.  Rep.  447.)  was 
decided  upon  the  principles  here  laid  down.  A  mortgagor 
sold  part  of  the  mortgaged  premises  to  Lyon,  for  a  valuable 
consideration,  and  then  the  residue  was  sold  under  subse- 
quent judgments  and  executions,  and  it  was  held  that  the 
mortgage  was  first  to  be  satisfied  out  of  the  lands  purchased 
under  the  judgments,  and  that  Lyon  was  not  bound  in  equity 
to  bear  any  proportion  of  the  mortgage  debt,  unless  the  res- 
idue of  the  mortgaged  premises  should  not  be  sufficient  to 
satisfy  it.  The  subsequent  purchaser,  under  the  judgments, 
took  only  such  right  as  the  mortgagor  had  in  the  remainder 
of  the  mortgaged  premises ;  and  the  mortgagor  was  bound 
to  apply  the  land  he  had  retained,  to  discharge  the  mortgage 
debt,  and  not  to  suffer  the  debt  to  fall  upon  the  portion  of 
land  he  had  sold ;  and  in  so  discharging  the  mortgage  debt, 
he  would  have  no  right  of  contribution  against  his  own  ven- 
dee. The  purchaser  under  him,  or  under  a  subsequent  judg- 
ment, by  him  suffered  or  confessed,  could  not  be  in  any  bet- 
ter situation,  as  it  respected  the  prior  purchaser. 

To  this  effect  was  the  observation  of  CoJce  and  of  Hobart, 
in  Fleetwood  and  Aston* s  Case,  (Hob.  45.)  that  as  against 
his  own  conveyance,  the  conusee  of  a  statute  cannot  require 
contribution. 

In  the  present  case,  there  was  no  right  of  contribution  ex- 
isting as  between  the  parties  to  this  suit.  The  judgment  of 
Kimberly  was  chargeable  upon  the  remaining  property  ol 
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Vanderhnjdcn,  purchased  by  the  defendant  D.,  for  the  ben- 
efit  of  himself  and  the  other  three' defendants,  in  May,  1812; 
and  that  property  was,  in  equity,  to  be  first  applied  to  dis- 
charge  it.  When  Kimberly's  judgment  was  about  to  be  en- 
forced,  in  February,  1813,  against  the  two  lots  of  the  plain- 
tiff, *there  can  be  no  doubt  that  the  plaintiff  might,  by  r  *  043  j 
application  to  this  Court,  have  had  that  sale  stayed,  and  have 
turned  the  defendants,  as  owners  of  that  judgment,  upon  the 
other  lands  of  V.  which  had  been  sold  under  a  junior  judg- 
ment. If  these  lands  had  been  insufficient,  then,  indeed,  the 
lots  purchased  by  the  plaintiff  would  have  had  to  supply  the 
deficiency.  But  if  the  other  lands  had  been  competent,  (and 
of  which  no  doubt  can  be  entertained  from  the  case,)  neither 
F.,  nor  his  heirs,  nor  his  assignee  or  vendee,  could,  as  own- 
er of  these  lands,  have  had  a  claim  upon  the  plaintiff  for  con- 
tribution. And  there  would  have  been  the  less  color  of 
equity  for  such  a  claim,  seeing  that  the  sheriff's  sale  of  these 
remaining  lands  of  V.  was  expressly  made  subject  to  all 
prior  incumbrances.  This  monition,  given  at  the  sale,  re- 
moves all  pretence  for  surprise  or  hardship  in  the  case,  for 
the  purchasers  took  with  full  knowledge  of  the  prior  unsat- 
isfied judgment  of  Kimbcrly. 

But  the  purchasers  under  that  sale  have  since  acquired 
the  ownership  of  Kimberly's  judgment,  and  wielded  it  with 
a  very  inequitable  hand.  They  have,  by  execution  under  it, 
sold  the  lots  of  the  plaintiff,  and  purchased  them  in  for  their 
common  benefit. 

As  owners  of  Kimberly's  judgment,  they  have  sold 
the  lots  of  the  plaintiff  in  part  satisfaction  of  it,  whereas 
it  ought,  in  justice  and  equity,  to  have  been  entirely 
and  exclusively  satisfied  out  of  the  residue  of  the  proper- 
ty of  F.,  of  which  the  defendants  were  themselves  the  sub- 
siM|uent  purchasers.  The  only  question,  then,  in  the  case 
is,  as  to  the  proper  relief,  or  indemnity  to  be  afforded  to  the 
plaintiff.  I  do  not  think  it  would  be  expedient  to  direct  a 
reconveyance  of  the  lots.  The  sale  was  made  in  1813,  and 
the  plaintiff  waited  four  years,  before  he  filed  his  bill,  and 
the  defendants  have  made  expensive  improvements  on  the 
lots,  and  agreed  to  sell  one  of  them  to  the  widow  of  V.y  and 
she  has  been  some  years  in  possession  under  that  agreement. 
It  is  likewise  stated,  in  the  bill,  that  an  application  on  the 
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1821.  part  of  the  plaintiff  was  made  to  the  defendant  D  .  previ 
ous  *to  tlie  sale  of  the  lots,  for  some  arrangement  concerning 
a  ratable  discharge  by  each  party  of  Kimberly's  judgment, 
and  that  tne  proposition  was  rejected  previous  to  the  sale 
There  was  no  fraud  in  the  sale,  and  the  legal  title  passed  b) 
it.  Under  all  these  circumstances  of  notice,  delay,  and 
change  of  the  property,  I  am  not  required,  by  any  establish- 
ed principles  of  the  Court,  to  disturb  the  title  under  the  sale. 
It  would  be  still  more  advisable  not  to  do  it,  if  we  may  give 
credit  to  an  averment  in  the  answer,  (and  upon  which  the 
proof  is  silent,)  that  Lemuel  Hawhy  attended  at  the  sale  and 
bid  as  agent  for  Hiram  Clowes,  the  uncle  of  the  plaintiff, 
and  the  beneficial  owner. 

if  a  judgment  The  lots  were  purchased  by  the  defendants  for  G50  dol- 
eeeds  u>  Pseii  lars  5  and  the  plaintiff  has  been  obliged  to  contribute  that 
subsequent10!!*  sum  towards  the  satisfaction  of  Kimbcrly's  judgment,  when 
chaser,  when  ne  ought  not  to  have  contributed  any  thing,  and  that  sum, 

there    is    other  • 

landof  the  debt-  at  least,  with  interest,  ought  to  be  refunded.     The  650  dol- 
^-  lars  may  not  be  considered  as  an  adequate  price  for  the  lots, 


will"'  Interfere  ^or  tne  defendant  says,  they  were  worth,  when  he  purchased 

ami    stop   the  fjie  residuary  estate  of  Vandcrheyden,  in  1812,  the  sum  ot 

But  if  the  sub-  1200  dollars;  but  this  was  to  be  taken  with  the  condition 

sequent  purcha-     ,  ,          .  ,  ,  ,  .,  „. 

scr  knows  of  that  the  title  to  them  was  clear  and  perfect,  i  he  certainty 
iand*aand°neg-  °^  an  unincumbered  title  is  not  established;  and  it  appears  by 
lects  to  apply  tjie  certificates  of  the  clerks,  that  there  were  two  mortgaged, 

to  tne  Court  in 

due  season,  the  and  several  judgments,  which  existed  prior  to  the  deed  to  the 

sale   under  the      .../..,  v  i  rni  i    •      -a-  i 

execution    win  plain  tin,  and  were  hens  upon  those  lots.      Ihe  plaintin  has 

"d';  6butSlUtrhe  no  just  cause  to  complain,  if  the  sale,  in  this  case,  be  taken 

!tor^"nustCrebdv  as  t'ie  va^ue?  inasmuch  as  he  did  not  interpose  effectually, 

way  of  indeni-  (as  he  might  have  done,)  before  the  sale,  to  stay  it,  and  the 

at  least,  the  a-  agent  of  Hiram  Clowes,  said  to  be  the  beneficial  owner,  did 

hisUniaiid  "  was  actually  attend  the  sale,  and  bid  a  price  inferior  to  that  bid 

by  the  defendant  D.     This  agent  is  the  person  who  possess- 

ed all  the  right  and  interest  of  the  plaintiff  to  the  lots,  un- 

der a  quit-claim  deed  of  the  22d  of  July,  1813,  and  held  the 

same  until  the  conveyance  was  vacated  as  to  the  two  lots  in 

(  *  245  ]       *question,  by  a  decree  entered  by  consent,  the  9th  of  De- 

cember, 1816. 

I  shall  accordingly  declare,  that  the  judgment  debt  ol 
John  Kimberly,  in  the  pleadings  mentioned,  was,  in  equity 
chargeable  upon  the  real  estate  of  Jacob  J,  Vanderheyden,  no 
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conveyed  to  the  plaintiff  by  the  deed  of  the  10th  of  Septem-  18*21. 
her,  1810,  and  ought  to  have  been  collected  exclusively  out 
}f  that  estate,  whether  in  the  hands  of  the  said  Jacob,  or  of 
his  heirs,  or  assignees,  or  purchasers  under  him,  or  under 
title  derived  from  him,  subsequent  to  the  10th  day  of  Sep- 
tember, 1810,  and  that  the  lots  in  the  pleadings  mentioned 
as  being  conveyed  to  the  plaintiff,  ought  not  in  equity  to 
have  been  contributory  to  the  payment  of  that  judg- 
ment debt,  except  so  far  as  that  real  estate  should  have 
been  found  insufficient  for  the  purpose.  And  that  the  sale 
of  the  plaintiff's  lots,  on  the  12th  of  March,  1813,  as  in  the 
pleadings  and  proofs  mentioned,  by  the  owners  of  the 
said  judgment,  in  order  to  satisfy  the  same,  in  exemption 
of  the  said  real  estate,  was  contrary  to  the  principles  of 
equity,  and  the  plaintiff  is  entitled  to  have  the  amount  of 
such  sale  (and  which,  under  the  special  circumstances  dis- 
closed in  the  pleadings  and  proofs,  is  assumed,  as  between 
these  parties,  to  have  been  the  then  value  of  the  lots)  re- 
funded, with  interest.  It  is,  thereupon,  ordered,  &c.  that 
the  defendants  (except  C.  F".,  as  to  whom  the  bill  is  dis- 
missed with  costs)  pay  to  the  plaintiff,  in  thirty  days  after 
due  notice  of  this  decree,  650  dollars,  with  interest  from  the 
12lh  of  March,  1813,  and  the  costs  of  this  suit  to  be  taxed. 

July  5.     This  cause  was  brought  to  a  rehearing  by  con       Rehearing  « 
sent,  on  the  question  as  to  the  damages. 

THE  CHANCELLOR.  The  plaintiff  contends,  that  there 
ought  to  be  an  inquiry  as  to  the  actual  value  of  the  fots,  at 
the  time  of  the  purchase  by  the  defendants,  and  that  the  price 
bid  by  the  defendants  ought  not  to  be  assumed  as  the  test  of 
value.  But,  under  the  circumstances  of  the  case,  I  do  not 
*  think  that  the  decree  ought  to  be  altered  on  this  point.  The  [  *  o 
deed  to  the  plaintiff  was  executed  to  him,  while,  as  the  deed 
expresses  it,  he  was  "  a  student  in  Union  College,"  and  the 
reason  of  the  quit-dual  deed  from  him  to  Lemuel  Hawfey, 
\:\  July,  1813,  and  then  of  the  decree  entered  by  consent,  in 
December,  1816,  that  the  deed  should  be  cancelled  only  so 
far  as  respected  these  two  lots,  is  not  accompanied  with  any 
explanation  by  proof.  The  answers  state,  that  the  deed  to 
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1821.       tne  plaintiff  from  J.  /.  V.,  was  given  at  the  instance,  and  for 

^-x-— .x-^-x  the  benefit  of  Hiram   Clowes;  and  that  Lemuel  Hawley,  as 

the  agent  of  //.  C.,  attended  at  the  sale  of  these  two  lots,  and 

OICKK.NSOS.    bj,^     The  circumstances  of  the  case  lead  to  the  inference 

and  belief,  that  the  plaintiff  was,  originally,  only  a  dramatis 

persona,  and  that  his  name  was  used  as  a  cover  for  interests 

not  his  own ;  and  that  when  L.  H.  attended  at  the  sale,  he 

attended  as  the  representative  of  the  owner,  whoever  that 

owner  might  be. 

The  sale  was  in  March,  1813,  and  the  plaintiff  is  pre- 
sumed to  have  known  of  the  sale,  and  of  the  agency  of  Haic- 
hy ;  yet  he  afterwards  voluntarily  made  a  conveyance 
of  the  property  to  him.  I  have  no  evidence  that  the  con- 
veyance was  unduly  obtained,  for  it  was  afterwards  rescind- 
ed by  agreement,  and  then  only  in  part.  The  notice  given 
by  the  plaintiff  to  the  defendants,  that  he  intended  to  question 
their  title,  was  after  the  conveyance  to  Hawley,  and  was, 
therefore,  of  no  avail.  The  plaintiff  might  have  stayed  the 
sale  before  it  was  made.  He  waived  that,  and  instead  of 
seeking  relief  promptly  upon  the  sale,  he  afterwards  con- 
veyed his  equitable  title  to  Hawhy,  and  waited  until  1817,  be- 
fore he  commenced  this  suit.  Under  these  circumstances, 
the  title  ought  not  to  be  disturbed,  nor  the  improvements  af- 
fected ;  and  as  incumbrances  are  shown  to  have  existed  or 
the  lot,  and  are  left  without  explanation,  the  plaintiff  ought 
to  be  confined  to  the  price  which  the  defendants  gave,  and 
which  Hawhy  was  not  willing  to  give. 

r  *  2 17  ]  *The  plaintiff  again  contends,  that  as  the  late  wife,  now 

the  widow  of  /.  /.  V.,  joined  in  the  deed  to  him,  and  there- 
by barred  her  right  of  dower,  he  is  entitled  to  the  value  ol 
her  dower  accruing  at  her  husband's  death.  But  I  do  not 
apprehend  that  he  could  bring  any  action  at  law  or  in  equity, 
for  that  dower.  There  is  no  such  action  in  the  books  ;  and 
her  joining  in  the  deed  was  only  a  release  or  bar  of  her  fu- 
ture contingent  interest.  It  was  not  the  alienation  of  a  real, 
subsisting  interest,  which  can  now  be  the  subject  of  compu- 
tation or  recognition.  He  took  the  lots  discharged  of  that 
claim ;  and  he  has  no  right  or  interest  which  can  be  set  up, 
as  distinct  from  the  title  to  the  fee.  The  right  was  extin- 
guished and  gone  forever  by  the  deed,  and  the  title  to  the 
220 


CASES  IN  CHANCERY. 

lots,  in  whomsoever  it   now  resides,  "is  held  free  and  dis 
charged  from  that  claim. 

The  decree,  therefore,  of  the  7th  of  May  last,  is,  in  every 
resoect,  confirmed. 


SMITH  against  LASHER  and  another. 

[Applied,  11  Paige  233.     Explained.  3  Paige  109,  212.] 
A  defendant,  as  to  facts  not  within  his  knowledge,  must  answer  as  to 

his  information  and  belief,  if  he  has  any  information  on  the  subject, 

distinct  from  the  bill. 
It  is  not  sufficient  to  answer  to  certain  specific  fivcts  charged  in  the  bill 

"  that  they  may  be  true,  &c.,  but  the  defendant  has  no  knowledge  of, 

but  is  a  stranger  to,  the  foregoing  facts,  and  leaves  the  plaintiff'  to 

prove  the  same." 
Nor  is  it  sufficient  to  say,  "  the  defendant  has  not  any  knowledge  of  the 

foregoing  matters,  but  from  the  statement  thereof  in  the  bill ;"  but 

the  defendant  should  answer  as  to  his  information  and  belief,  and 

admit  or  deny  any  information  dehors  the  bill. 

FIVE  exceptions  were  taken  to  the  answer,  for  insuffi- 
ciency,  which  were  referred  to  the  master,  who  reported  that 
*the  first,  second,  third   and  fifth  exceptions  were  not  well       f  *  248 
taken.     The  plaintiff  excepted  to  the  master's  report. 

D.  Cady,  for  the  plaintiff,  and  in  support  of  the  exceptions 
to  the  report. 

Ilcnri/,  cor.tra. 

THE  CHANCELLOR.  As  to  the  first  exception,  the  aiihv\ei 
to  certain  specific  facts  charged  in  the  bill,  states,  "  That  it 
may  be  true,  &c.,  but  that  they  have  no  knowledge  of,  and 
nre  strangers  to,  the  foregoing  facts,  and  leave  the  plaintiff  to 
prove  the  same."  This  is  not  a  sufficient  answer  to  facts  which 
are  not  in  the  defendants1  own  knowledge,  A  defendant  ought 
to  answer  according  to  his  information  tni'l  In- 1  iff.,  if  In-  has 
any  information  on  the  subjec  distinct  from  the  bill.  This 
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1821.  was  tne  ru^e  °f  pleading  stated  in  Woods  v.  Morrell ;  (1 
Johns.  Ch.  Rep.  107.)  and  the  authorities  there  referred  lo, 
show  the  rule.  There  was  nothing  said  in  Morris  v.  Par- 
LASHF.R.  Jeer,  (3  Johns.  Ch.  Rep.  297.)  in  opposition  to  this  rule.  It 
was  only  declared,  that  when  the  defendant  averred,  in  his 
answer,  that  he  had  no  knowledge  or  information  as  to  the 
matter  of  fact  charged,  he  was  not  bound  to  say  any  thing 
as  to  his  belief,  and  that  when  he  was  required  to  state  his 
belief,  if  any,  it  was  when  he  referred  to  information  or 
hearsay.  "  As  to  the  act  of  another,"  says  Bohun's  Car. 
Can.  (p.  111.)  "  and  which  act  the  defendant  does  not  cer- 
tainly know,  he  ought  to  say,  he  has  heard  and  thinks,  or 
believes  it  to  be  true,  or  that  he  does  not  think  or  believe,  &,c., 
and  not  to  say  only  that  he  has  heard."  The  same  precise 
rule  is  laid  down  in  Wyalfs  P.  R.  14.  and  1  Har.  Pr.  in 
Chancery,  302.  and  in  Cooper's  7V.  of  Pleading,  31. '3 
In  the  latter  work,  the  rule  is  stated  in  these  words  :  "  But 
as  to  facts  which  have  not  happened  within  his  own  knowl- 
edge, he  must  answer  as  to  his  information  and  belief,  and 
*  249  ]  *not  to  his  information  merely,  without  stating  any  belief 
either  one  way  or  the  other." 

In  the  present  case,  the  defendants  answer  as  to  knowledge, 
but  they  were  bound  to  answer  as  to  information  likewise, 
and  if  they  had  information,  they  were  to  add  their  belief 
arising  upon  that  information.  Instead  of  this,  they  say, 
they  are  strangers  to  the  foregoing  facts.  These  are  words 
of  equivocal  import.  They  may  be  strangers  to  the  facts, 
and  yet  have  information  and  belief  in  respect  to  them ;  or 
they  may  be  strangers  to  the  facts,  and  have  no  information 
concerning  them.  There  is  danger  in  permitting  such  loose 
and  indefinite  terms  to  supply  the  place  of  the  simple  aver- 
ment, that  the  defendant  had  no  information,  or  was  utterly 
and  entirely  ignorant  of  the  fact.  The  first  exception  ought, 
therefore,  to  have  been  allowed.  The  second  and  third  ex 
ceptions  are  equally  well  founded.  The  answer  states,  that  the 
defendants  "  have  not  any  knowledge  of  the  foregoing  mat- 
ters, but  from  the  statement  thereof  in  the  bill."  They  may 
have  had  information,  and  not  knowledge  of  the  (acts,  and 
they  were  bound  to  answer  to  their  information  and  belief, 
and  to  admit  or  deny  an  information  dehors  the  bill.  Thft 
second  and  third  exceptions  ought  also  to  have  been 
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allowed  by  the  master.     In  other  respects,  the  report  of  the        1821 , 
master  was  correct. 

The  exception  to  the  report,  in  respect  to  the  1st,  2d,  and 
3d  exceptions  to  the  answer,  is  allowed,  and  the  residue  of 
the  exception  to  the  report  disallowed. 

The  question  of  costs  is  reserved. 


*J.  R.  LIVINGSTON  against  GIBBONS,  impleaded  with      r  *  250 

OGDEN. 

[Applied,  Clarke  514.] 

Where  an  injunction  has  been  voluntarily  disso'ved  by  the  plaintiff, 
or  having  been  dissolved  by  an  order  obtained  by  his  ag(  ut  or  soli- 
citor, without  his  knowledge  and  consent,  but  which  was  afterwards 
recognized  and  acted  upon  by  him,  the  injunction  will  not  be  re- 
ni-wcd  upon  his  petition,  without  some  new  and  spec  al  reasons, 
which  did  not  exist  when  the  injunction  was  originally  granted  or 
dissolved. 

i 

PETITION  of  the  plaintiff,  stating,  that  on  the  3d  of  Maij  8A 
Mfii/,  1819,  he  filed  his  bill,  setting  forth,  among  gther 
tilings,  an  assignment  from  R.  R.  Livingston  and  Fulton 
vo  aim,  of  their  right,  under  the  several  acts  of  the  legis- 
hture,  &.C.,  to  navigate  with  Steam  Boats,  from  any  place 
within  the  city  of  New-York,  south  of  the  State  Prison,  to 
the  Jersey  shore  and  Statcn-Island,  to  the  south  of  Powlcs'- 
II  >'>k  ferry,  and  to  the  north  of  Sandy  Hook,  to  wit,  to 
$t  a  ten-Island,  Elizabethtown  Point,  Perth  and  South  Amboy, 
rind  the  Rariton  river  up  to  Brunswick ;  and  the  sole  right 
In  use  such  Steam  Boat,  to  the  exclusion  of  all  others,  to 
the  places  above  mentioned,  so  long  as  the  grant  to  L. 
nnd  l'\  should  be  in  force.  That  the  phiintiff  had  con- 
structed and  put  in  operation,  within  the  limits  so  described, 
n  Steam  Boat  called  the  Olive  Branch.  That  the  defend- 
ant CJ..  in  violation  of  the  plaintiff's  exclusive  right,  at- 
c:;  pi'il  to  interfere  with  it,  and  to  navigate  within  the 
said  limits,  by  a  Steam  Boat,  called  the  Bdlona,  &e. 
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18-21.       That  this  Court,  thereupon,  granted  an  injunction,  restrain 
ing  the  defendant  Gibbons  from  navigating  with  any  Steam 
Boat  the  waters  of  the  bay  of  New-York  and  of  the  Hudson 
river,  between  Staten-Island  and  Powhs1  Hook ;  which  in- 
junction was  duly  served  upon  the  persons  employed  in  nav 

t  nv-  v..i.  i.  igating  the  Steam  Boat  called  the  Bellona.-\  That  on  the 
25th  of  February,  1820,  the  legislature  of  New-Jersey  passed 
an  act,  to  preserve  and  support  the  jurisdiction  of  that  state, 

[  *  251  ]  *&c.,  a  copy  of  which  was  annexed  to  the  petition.  That  the 
plaintiff  continued  to  run  his  Steam  Boat,  called  the  Olivt: 
Branch,  within  the  waters  aforesaid,  to  Perth  Amboy,  and  up 
the  Rariton  to  New-Brunswick,  in  the  state  of  New  Jersey^ 
until  the  defendant  G.,  on  the  8th  of  May,  1820,  under  pre- 
tence of  the  said  act  of  the  legislature  of  New-Jersey,  and 
with  a  view  to  defeat  the  plaintiff's  use  of  his  said  right,  filed 
his  bill  in  the  Court  of  Chancery  of  New-Jersey,  alleging 
himself  to  be  a  citizen  of  New- Jersey,  and  owner  of  the 
Steam  Boat  Bcllona,  and  under  pretence  that  he  was  en- 
joined by  the  order  of  this  Court,  under  the  acts  of  the 
'egislature  of  this  state,  from  navigating  with  Steam  Boats 
on  the  waters  of  this  state,  and  under  pretence  that  the 
injunction  aforesaid,  comprehended  waters  not  within  the 
exclusive  jurisdiction  of  this  state.  That  G.,  upon  that 
bill,  obtained  an  injunction  from  the  Court  of  Chancery  of 
New-Jersey,  restraining  the  plaintiff  from  navigating  the 
waters  of  New-Jersey,  with  Steam  Boats,  and  from  trans- 
porting any  passengers  from  the  city  of  New-  York,  or  from 
Staten-lsland,  into  New-Jersey,  in  whatever  way  the  trans- 
portation be  effected  in  Steam  Boats.  That  the  said  in- 
junction was  served  on  the  officers  of  the  Steam  Boat  Olive 
Branch,  at  New- Brunswick,  on  the  10th  of  May,  1820,  and 
afterwards  on  the  plaintiff.  That  the  defendant  G.  also 
prosecuted  three  several  attachments,  under  the  act  of 
New-Jersey,  for  alleged  damages,  on  three  successive 
days,  of  twenty  dollars  each,  and  two  other  attachments, 
for  475  dollars  each  and  attached  the  Olive  Branch,  as 
she  arrived,  from  time  to  time,  in  the  regular  prosecution 
of  her  trips  to  New-Brunswick.  That  the  master  of  the 
Olive  Branch,  to  procure  her  liberation  from  such  attach- 
ments, was  obliged  to  give  security  for  the  damages  so 
slaimed.  That  when  the  0,V«e  Branch  was  liberated  froii 
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the  last  attachment,  she  returned  to  New-York,  and  the  1821. 
plaintiff  discontinued  navigating  her  to  the  'Jersey  shore.  -^^^^^^^ 
That  on  the  31st  of  May,  1820,  the  plaintiff  commenced  vriNvGST 
*running  his  said  boat  to  Staten-Island,  opposite  Amboy,  not  GIBBONS. 
touching  in  New-Jersey ;  and  the  passengers  transported  in 
the  boat  to  Staten-Island.  proceeded  to  Amboy.  That  the 
defendant  G.,  under  pretence  that  such  transportation  and 
landing  of  passengers  was  an  infringement  of  the  injunc- 
tion issued  by  the  Court  of  Chancery  of  New-Jersey,  caused 
the  same  injunction  to  be  served  on  the  ferryman  who 
transported  the  passengers  from  Staten-Island  to  New-Jersey, 
and  on  the  owners  of  the  ferry,  and  on  twenty-five  persons, 
in  the  whole.  That  in  the  beginning  of  July,  1820,  the  de- 
fendant caused  three  of  the  ferrymen  to  be  attached  and  im- 
prisoned, for  an  alleged  breach  of  the  injunction,  and  they 
gave  bail  to  answer  for  the  alleged  contempt.  That  the  son 
of  the  plaintiff,  while  at  Amboy,  was  served  with  the  said  in- 
junction, on  the  6th  of  July,  and  having,  on  the  12th  of  July, 
proceeded  in  the  Olive  Branch,  from  New-York  to  Staten- 
laland,  and  from  thence,  in  a  fisherman's  boat,  to  New- Jersey, 
he  was  taken  on  an  attachment  prosecuted  by  the  defendant 
G.,  for  an  alleged  contempt  of  the"  said  injunction,  by  assist- 
ing the  owner  of  the  fisherman's  boat  in  rowing,  and  was 
taken  to  New-Brunswick,  where  he  was  obliged  to  give  secu- 
rity to  appear  and  answer  for  the  contempt.  That  the  de- 
fendant came'  to  Perth  Amboy,  and  offered  a  reward  of  fifty 
dollars,  to  informers  of  any  breaches  of  the  injunction  of  the 
Court  of  Chancery  of  New- Jersey,  by  persons  livjng  on 
Staten-Lland.  That  the  plaintiff's  son,  on  the  20th  of  July, 
1820,  without  the  previous  knowledge,  p'rivity  or  assent  of 
the  plaintiff,  procured  the  plaintiffs  solicitor  to  enter  an 
order  in  this  Court,  as  of  course,  to  dissolve  the  injunction 
in  this  cause.  That  the  plaintiff  was  ignorant  of  the  inten- 
tion of  his  son  to  dissolve  the  injunction  in  this  cause,  or  of 
the  dissolution  of  it,  until  some  time  after  it  was  done ; 
and  that  it  was  done  contrary  to  his  wishes,  and  without  his 
authority.  That  the  defendant  G.,  finding  himself  under  no 
n--traint,  has  lately  established  his  Steam  Boat  *Bellona,  on  [*253  | 
the  route  between  New-  York  and  New-Jersey,  formerly  oc- 
rnpird  by  the  plaintiff,  and  is  daily  navigating  his  said  boat 
from  New- York  to  New- Brunswick,  over  the  bay  of  New- 
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1821.  York,  £c.,  in  violation  of  the  plaintiff's  exclusive  right 
founded  on  the  acts  of  the  legislature  of  this  state,  &c. 
Prayer,  that  the  order  dissolving  the  injunction  in  this  cause 
may  be  vacated,  and  that  a  new  injunction  issue  to  restrain 
G.  from  navigating,  with  Steam  Boats,  the  waters  of  this 
state,  in  the  bay  of  New-  York  and  the  Hudson  river,  south 
of  the  state  prison,  &c.  &.c.  &,c. 

The  petition  was  sworn  to  on  the  3d  of  April,  1821.  An- 
nexed to  the  petition  was  the  affidavit  of  the  plaintiff's  son. 
that  he  procured  the  plaintiff's  solicitor  to  obtain  the  order 
to  dissolve  the  injunction,  without  the  previous  knowledge, 
direction  or  consent  of  the  plaintiff;  and  that  the  injunction 
was  dissolved  without  any  agreement  or  understanding  with 
G.  or  his  solicitor. 

In  opposition  to  the  prayer  of  the  petition,  the  affidavit  of 
G.  and  several  papers  were  read :  it  was  stated,  that  the  first 
notice  G.  had  of  the  dissolution  of  the  injunction,  or  of  any 
intention  to  dissolve  it,  was  from  the  copy  of  the  order  dis- 
solving it.  That  the  plaintiff  made  use  of  the  order  dissolv- 
ing the  injunction  in  this  cause,  to  obtain  a  dissolution  of  the 
injunction  of  the  Court  of  Chancery  of  New-Jersey,  in  the 
cause  of  the  defendant  G.  against  him.  That  on  the  25th 
of  July,  1820,  a  notice  and  copy  of  a  petition  in  the  cause  in 
the  Court  of  Chancery,  of  N.  J.,  with  a  certified  copy  of  the 
order  of  this  Court,  of  the  20th  of  July,  dissolving  the  in- 
junction, was  served  on  G.  The  notice  was  of  a  motion  to 
be  made  in  the  cause  of  G.  v.  J.  /{.  L.,  in  the  Court  of 
Chancery  of  N.  Y.  on  .the  4th  of  August,  to  dissolve  the  in- 
junction in  that  cause,  and  to  discharge  the  several  attach- 
ments issued  in  the  cause.  The  petition  of  J.  R.  L.  dis- 
claimed all  intentional  contempt  of  the  Court ;  and  stated 
*  254  1  that  he  had  ordered  the  officers  of  *the  Olive  Branch  to  keep 
within  the  waters  of  New- York ;  that  having  removed  the 
injunction  against  G.  (as  appeared  by  the  certified  copy  of 
the  order,  annexed  to  the  petition),  referred  to  in  his  bill,  and 
which  was  the  foundation  of  his  proceeding,  the  petitioner 
prayed  that  the  attachments  might  be  discharged,  and  the 
injunction  dissolved.  The  Court  of  New-Jersey  granted  the 
prayer  of  the  petitioner,  and  an  order  was  entered  according- 
ly. The  affidavit  of  G.  stated  that  the  injunction  obtained 
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by  him  in  N.  J.  was  not  applied  for  in  consequence  of  the  1821. 
terms  of  the  injunction  of  this  Court ;  but  solely  on  the 
ground  that  G.,  being  a  citizen  of  N.  J.,  had  a  right  to  navi- 
gate with  Steam  Boats  any  of  the  waters  between  the  ancient 
shores  of  N.  /.  and  N.  Y.,  and  that  any  restraint  under  the 
laws  of  N.  Y.  was  an  infringement  of  that  right.  That  aftei 
the  dissolution  of  the  said  injunction,  the  boat  of  the  defend- 
ant G.,  called  the  Bellona,  was  employed  in  navigating  be- 
tween New-York  and  New-Brunswick  until  the  16th  of  De- 
cember, 1820,  when  she  was  interrupted  by  the  ice,  and  was 
seized  by  the  plaintiff  or  his  agents,  under  a  pretence  of 
claim  to  her  as  forfeited.  That  having  recovered  possession 
of  his  boat,  and  understanding  that  the  plaintiff  threatened 
to  cause  her  to  be  seized,  a  bill  was  filed  on  the  equity  side 
of  the  Circuit  Court  of  the  U.  S.  for  the  district  of  New- 
YorJc.  to  restrain  the  plaintiff  from  so  doing,  and  an  injunc- 
tion was  granted  by  that  Court,  which  was  served  on  the 
plaintiff;  and  which  suit  in  the  Circuit  Court  of  the  U.  S.  is 
still  pending,  and  that  injunction  in  full  force.  The  decretal 
order  of  the  Court  of  Chancery  of  N.  J.  recited  that  /.  R. 
L.  had  caused  to  be  dissolved,.on  the  20th  of  July,  1820, 
the  injunction  granted  in  this  suit  against  G.,  and  that  the 
motion  for  dissolving  the  injunction  in  that  cause  had  been 
argued  by  the  counsel  on  both  sides,  and  that  the  defendant 
in  that  cause,  having  first  cleared  his  contempt,  &c.,  by 
paying  the  costs  of  the  attachments,  *&c.,  and  the  counsel 
being  heard  upon  the  merits ;  all  further  proceedings  on  the 
attachments  were  ordered  to  cease,  and  the  injunction  to  be 
dissolved,  on  payment  of  the  costs  of  that  suit. 

Van  Vcchten,  in  support  of  the  motion  for  vacating  the 
order  of  the  20th  July,  1820,  and  granting  an  injunction 
according  to  the  prayer  of  the  petition. 

Henry,  contra. 

THR  CHANCELLOR.  The  injunction  which  was  granted  in 
this  cause  on  the  3d  of  May,  1819,  was  voluntarily  dissolv- 
ed, on  the  motion  of  the  plaintiffs  solicitor,  on  the  20th  of 
Jut;/,  1820.  The  plaintiff  now  states  in  his  petition,  that  the 
order  for  dissolving  the  injunction  was  procured  by  his  son, 
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1621.  "  without  his  knowledge,  privity,  or  assent;"  and  that  it  was 
v^~x^-^_-'  contrary  to  his  wishes.  Admitting  this  to  have  been  the 
I.IVINCITO*  factj  yet  we  find  tj,at  tne  plaintiff,  very  shortly  thereafter, 
GIBIIO.VS.  acted  upon  that  order,  and  gave  it  his  undoubted  ratification. 
It  appears  that  his  boat,  the  Olive  .Bra/icA,  had  been  re- 
strained by  process  of  injunction  from  the  Court  of  Chancery 
of  New-Jersey,  from  navigating  the  waters  of  that  state,  and 
that  the  boat  had  been  subsequently  attached,  and  process  of 
attachment  had  been  served  upon  the  son  of  the  plaintiff, 
and  on  the  master  of  the  Olive  Branch,  and  also  on  other 
persons  acting  under  the  plaintiff,  for  breach  of  that  injunc- 
tion. The  order  of  the  20th  of  July  was  entered  for  the 
purpose  of  being  relieved  from  that  restraint  and  these  at- 
tachments ,  and  we  accordingly  find,  that  on  the  25th  of 
July,  1820,  the  solicitor  of  the  plaintiff  gave  notice  of  a  mo- 
tion to  be  made  before  the  Court  of  Chancery  in  New-Jersey, 
for  the  dissolution  of  the  injunction  in  New-Jersey,  and  for 
the  discharge  of  the  attachments.  The  motion  was  made 
and  argued  on  the  4th  of  August,  1820,  and  it  was  founded 
on  a  petition  of  the  present  plaintiff,  shown  to  have  been 
[  *  256  ]  subscribed  by  him,  and  in  which  he  stated,  that  "  having  *re- 
moved  the  injunction  against  Thomas  Gibbons,  as  per  certi- 
fied copy  of  an  order  of  the  Court  of  Chancery  of  the  state 
of  New-York,  annexed,  referred  to  in  the  bill  of  complaint 
of  said  Thomas  Gibbons,  and  which  is  the  foundation  of  his 
proceedings,"  he  thereupon  prayed  that  the  attachments 
might  be  discharged,  and  the  injunction  dissolved. 

Here  was  a  full  and  formal  recognition  of  the  act  of  his 
son,  and  of  his  solicitor,  in  procuring  the  injunction  issued 
from  this  Court  to  be  dissolved.  Omnis  ratihalitio  retrotra- 
hitur  et  mandato  aquiparatur.  It  is  a  little  extraordinary, 
that  if  the  order  for  dissolving  the  injunction  was  procured 
without  his  knowledge,  and  contrary  to  his  wishes,  that  the 
plaintiff  should  a  few  days  thereafter,  in  his  petition  to  the 
chancellor  of  New-Jersey,  speak  of  "  having  removed"  the 
injunction  by  the  order  referred  to.  He.  treated  it,  in  that 
petition,  as  an  act  of  his  own,  or  flowing  from  his  authority. 
The  plaintiff  was  successful  in  his  petition,  and  the  volun- 
tary dissolution  of  his  injunction  here,  procured  the  dissolu- 
tion of  the  defendant's  injunction  in  New-Jersey.  The  dis- 
solution here  was  without  the  knowledge  or  co-operation  of 
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the  defendant,  who  even  resisted  the  motion  of  the  plaintiff  18*21. 
in  the  Neiv-Jersey  Chancery.  This  act  of  dissolution  of  the 
injunction  was  made  the  ground  of  the  decretal  order  in 
New-Jersey,  for  dissolving  the  injunction  and  discharging 
the  attachments  there ;  and  it  would  seem  to  be  contrary  to 
equity  and  good  faith,  for  the  plaintiff,  after  having  obtained 
a  valuable  consideration  for  the  dissolution  of  his  injunction, 
to  procure  it  to  be  restored.  He  ought,  at  least,  to  consent 
to  place  the  defendant  G.  in  statu  quo,  and  to  restore  him  to 
all  the  legal  privileges  and  advantages  which  he  possessed, 
when  the  plaintiff  applied  to  have  them  withdrawn,  by 
reason  of  the  very  act  which  he  now  seeks  to  avoid.'  But  I 
cannot  impose,  (and  if  I  did,  it  would  be  ineffectual,)  as  a 
condition  to  the  granting  of  the  present  motion,  that  the  de- 
fendant be  reinstated  in  all  his  rights  and  privileges  in  the 
*other  state.  To  do  this,  the  security  or  bail  which  was  r  *  357  1 
given  on  the  attachment  of  the  Olive  Branch,  and  on  the  at- 
tachment of  the  several  persons  who  were  charged  with 
breaches  of  the  New-Jersey  injunction,  ought  to  be  replaced, 
and  the  Chancery  suit  revived.  I  presume  all  this  cannot  be 
done,  and  that  the  circumstances  of  the  case  are  so  changed, 
that  things  cannot  be  replaced  in  their  former  condition, 
and  with  their  former  force  and  effect.  And  if  it  could  be 
done,  what  right  has  the  plaintiff  to  ask  it  ?  There  was  no 
fraud,  imposition,  or  mistake,  in  the  voluntary  act,  or  in  the 
voluntary  ratification  of  the  act,  of  dissolving  the  former  in- 
junction. Volenti  non  Jit  injuria.  It  would  be  unjust  in  it- 
self, and  derogatory  to  the  authority  and  dignity  of  the  ad- 
ministration of  justice,  to  suffer  the  process  of  the  Court,  im- 
posing great  and  inconvenient  restrictions  on  the  defendant, 
to  be  withdrawn,  in  order  to  procure,  by  the  operation  of 
that  fact,  advantages  against  that  very  defendant,  and  against 
his  consent,  in  his  counter  suit,  and  then  to  be  reinstated  in 
its  former  vigor.  I  shall  certainly  not  permit  the  process 
of  this  Court  to  be  so  used  and  so  abused. 

I  do  not  mean  to  be  understood  to  say,  that  the  plaintiff 
has  lost  forever  his  exclusive  privilege  under  his  grant  from 
Livingston  and  Fulton,  as  against  the  defendant.  I  am  not 
prepared  to  say  to  what  extent,  and  for  what  period,  the  in- 
junction so  withdrawn  is  hereafter  to  be  withheld.  I  mean 
only  to  say,  that  upon  this  interlocutory  motion,  and  with- 
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1S21  out  any  new  and  special  reasons,  not  existing  when  the  in- 
junction was  originally  granted,  or  when  it  was  dissolved,  I 
shall  not  consent,  as  of  course,  to  renew  the  injunction.  It 
was  granted,  in  the  first  instance,  upon  consideration  and  ar- 
gument, as  a  necessary,  but  unpalatable  measure,  flowing 
from  the  exclusive  grant  to  L.  and  F.  It  has  been  steadily 
maintained,  for  upwards  of  fourteen  months,  against  the  per- 
severing efforts  of  the  defendant  G.,  to  elude  or  question  its 
authority.  This  very  process,  of  which  we  are  speaking, 
*led  to  grave  and  momentous  consequences.  It  produced,  as 
an  act  of  retaliation,  the  law  of  New- Jersey,  of  the  25th  of 
February,  1820,  referred  to  in  the  plaintiff's  petition ;  and  it 
produced  the  bill,  injunction  and  attachments  under  that  law, 
against  which  the  plaintiff  sought  to  be  relieved,  by  the  vol- 
untary sacrifice  of  his  injunction  in  this  Court.  He  has 
made  the  sacrifice,  and  has  obtained  what  he  deemed  the 
equivalent,  and  he  must,  in  the  present  state  of  the  case,  be 
content  to  abide  by  his  election.  This  Court  gave  him  full 
and  absolute  protection,  under  the  monopoly,  and  it  would 
have  continued  that  protection,  uninfluenced  by  any  thing 
that  had  been  done  in  New-Jersey,  if  the  plaintiff  had  not 
thougfn  proper,  of  his  own  accord,  to  renounce  it.  Possibly, 
the  plaintiff  may  have  acted  injudiciously  in  the  choice  of 
his  means  to  obtain  relief  in  New-Jersey.  A  wiser  course 
may  have  been,  to  have  left  his  own  injunction  undisturbed, 
and  to  have  questioned  and  litigated,  from  Court  to  Court, 
(if  necessary,)  the  validity  of  the  statute  of  New- Jersey,  and 
the  proceedings  under  it,  unti1  he  had  obtained  a  final  de- 
cision on  the  constitutionality  of  that  law  of  reprisals,  in  the 
Supreme  Court  of  the  United  States.  But  if  he  has  commit- 
ted an  error  in  judgment,  neither  this  Court  nor  the  defend- 
ant are  responsible,- in  any  degree,  for  that  error  ;  and  I  think 
that  good  faith  requires  that  he  should  not  now  lightly  attempt 
nor  lightly  be  permitted  to  retrace  his  steps. 

The  motion  was  denied,  with  costs  to  the  defendant  for 
resisting  it,  and  the  following  order  entered  : 

"  It  appearing  that  the  said  order  of  the  20th  of  July  last 
was  entered  upon  the  motion  of  the  plaintiff's  solicitor,  and 
was  on  a  petition  made  and  subscribed  by  the  plaintiff  to 
the  chancellor  of  the  state  of  New-Jersey,  on  the  4th  of 
August  last,  mentioned  and  recognized  as  his  own  act,  and 
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made  the  ground  of  an  application  for  relief  against  an  in-  1821. 
junction  issued  by  the  Court  of  Chancery  of  New-Jersey,  in 
favor  of  the  defendant  against  the  *plaintirY,  and  for  relief 
against  several  attachments  issued  for  breaches  of  that  in- 
junction. And  it  further  appearing,  that  the  act  of  dissolu- 
tion of  the  injunction  in  this  Court,  was  the  efficient  cause  of 
the  dissolution  of  the  injunction,  and  of  the  discharge  of  the 
attachments,  in  New-Jersey,  upon  such  application,  and  that 
the  plaintiff  thereby  obtained,  what  he  deemed  to  be  an 
equivalent  for  the  voluntary  discharge  of  his  injunction  from 
this  Court,  justice  and  good  faith  not  permitting  the  injunc- 
tion here  to  be  renewed  under  the  present  circumstances  of 
the  case :,  It  is  thereupon  ordered,  that  the  said  motion  be 
denied,  with  costs  to  be  taxed,  and  to  be  paid  by  the  plain- 
lift' to  the  defendant,  for  resisting  the  motion." 


L.  H.  SEARS  and  others  against  POWELL. 

A  motion  by  the  plaintiff  to  have  his  name  struck  out  of  the  bill,  because 
it  was  inserted  without  his  knowledge  or  consent,  is  too  late,  after 
publication  passed,  and  when  the  plaintiff  knew  that  his  name  was 
used,  immediately  after  the  bill  was  filed,  and  suffered  more  than  a 
year  to  elapse  before  he  made  his  application. 

r 

THE  cause  was  at  issue,  and  publication  had  passed.  A  May 
motion  was  now  made,  on  the  part  of  one  of  the  plaintiffs,  to 
have  his  name  struck  out  of  the  bill,  on  the  ground,  that  it 
had  been  inserted  without  his  knowledge  or  consent. 

Selden  and  White,  in  support  of  the  motion. 

D.  Rugglcs,  contra.  He  read  an  affidavit,  stating,  that 
Jhe  other  plaintiffs  were  insolvent,  and  that  the  plaintiff, 
who  now  seeks  to  have  his  name  struck  out  of  the  bill,  ap- 
plied to  the  solicitor  of  the  defendant  for  his  consent,  more 
than  a  year  since,  and  the  solicitor  refused  to  give  *his  con-  r  •»  2GO  J 

231 


BOO  CASES  IN  CHANCERY. 

t 

1821.        sent,  and  that  the  plaintiff' Knew  that  his  name  was  used, 
•v_*«~v'-^x  immediately  after  the  bill  was  filed.     The  counsel  cited  Tit- 
T|LIOU       tcrton  v.  Osborne,  Dickens'  Rep.  350. 


V. 

Sll  M.I'M  f.l  .N. 


THE  CHANCELLOR.  The  motion  must  be  denied.  The 
delay  was  fatal  to  the  plaintiffs  application.  If  he  has  been 
injured  by  the  use  of  his  name,  he  must  have  his  resort  to  the 
solicitor,  who  has  ma  le  use  of  it,  for  his  indemnity. 

Motion  denied. 


TILLOU  against  SHARPSTEEN. 

An  injunction  to  stay  proceedings  under  a  power  to  sell  contained  in  a 
mortgage,  was  retained,  though  it  appeared  that  the  mortgage  had 
been  discharged,  until  an  action  at  law  brought  by  the  plaintiff  against 
the  defendant  on  the  covenant  of  seisin  in  his  deed  to  the  plaintiff 
was  decided. 

BILL  filed  for  an  injunction  to  stay  proceedings  under 
a  power  to  sell  contained  in  a  mortgage,  on  the  ground 
that  there  was  an  outstanding  unsatisfied  mortgage  on  the 
premises  at  the  time  of  the  execution  of  the  deed  to  the 
plaintiff,  which  was  unknown  to  him,  and  also,  because  the 
defendant  had  no  title  when  he  conveyed  to  the  plaintiff.  An 
injunction  was  granted. 

A  motion  was  now  made  to  dissolve  the  injunction.  It 
appeared  that  the  outstanding  mortgage  had  been  discharged  ; 
but  it  also  appeared  that  the  plaintiff  had  sued  the  defendant 
on  his  covenant  of  seisin,  and  that  there  had  been  a  trial  at 
law,  and  a  verdict  taken  in  favor  of  the  plaintiff,  subject  to 
a  case  which  had  been  made,  and  which  was  now  ready  for 
argument  in  the  Supreme  Court. 

f  *  261  ]  *P.  Rugghs,  for  the  motion. 

Bloomy  contra. 
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THE  CHANCELLOR,  under  the  circumstances  oi?  the  case, 
retained  the  injunction,  until  the  decision  at  law  upon  the 
case  made. 

There  were  other  points  in  the  case,  but  it  is  not  thought 
material  to  state  tnem. 


In  the  matter  of  ELIZA  ANN  ELLISON  and  others, 

infants. 

Where  a  conveyance  is  directed  to  be  made  by  infants,  in  performance 
of  an  agreement  entered  into  by  their  ancestor,  in  his  lifetime,  who 
had  stipulated  to  give  a  deed  with  full  covenants  to  the  purchaser, 
the  Court  will  not  order  the  infants  to  enter  into  personal  covenants, 
but  only  to  release  and  convey  all  the  title  whereof  their  ancestor 
died  seised. 

The  principal  of  the  purchase  money,  however,  was  ordered  to  be 
retained  subject  to  the  further  order  of  the  Court,  or  until  the  infants 
come  of  age,  to  provide  an  indemnity  to  the  purchaser,  in  case  the 
title  should,  in  the  mean  time,  fail. 

PETITION  by  Youle,  for  the  specific  performance  of  a 
contract  entered  into  with  the  ancestor  of  the  infants  for  a 
purchase  of  certain  lots  in  the  city  of  Nciv-York,  for  which 
*.!ie  ancestor  was  to  give  a  deed  with  full  covenants. 

With  the  consent  of  all  parties  concerned,  a  conveyance 
Dn  the  part  of  the  infants  was  ordered,  on  payment  of  the 
consideration ;  but  it  was  insisted,  on  behalf  of  the  petitioner, 
that  the  infants,  by  their  guardian,  should  enter  into  a  per- 
onal  covenant,  such  as  their  ancestor  had  agreed  to  give, 
to  ensure  the  title 

*C.  Graham,  for  the  petitioner. 

THE  CHANCELLOR  refused  to  make  an  order  that  the  in- 
fants should  enter  into  any  personal  covenants.  He  said, 
that  they  could  not  be  so  bound,  and  that  the  only  order 
lo  be  made  was  that  they  should,  by  their  guardian,  release 
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1621.        an<l  convey  all  the  title  whereof  their  ancestor  died  seised. 
^-^~^s~^-/  But,  for  the   greater   safety  of  the    purchaser,  he  directed 
that  the  guardian  should  invest  the  consideration  money,  to 
NF.LSOI.      be  received  on  delivery  of  the  deed,  in  good  real  security  o* 
government  stock,  and  appropriate  the  interest  or  dividends, 
if  necessary,  for  the  maintenance  and  education  of  the  in- 
fants, but  retain  the  principal,  subject  to  the  farther  order  of 
this  Court,  on  the  infants  coming  of  age,  ic  the  end  that  an 
indemnity  might  be  provided  for  the  purchaser,  if  the  title 
should,  in  the  mean  time,  fail. 

Order  accordingly. 


FERRIS  against  NELSON  and  NELSON,  executors,  &x-. 
NELSON  and  NELSON,  executors,  against  FERRIS. 

To  a  bill  to  correct  a  mistake  in  a  deed,  the  defendants  put  in  an  answer, 
and,  also,  filed  a  cross  bill  for  discovery.  The  plaintiff  in  the  original 
bill  having,  as  of  course,  without  notice,  dismissed  his  bill :  Held, 
that  the  defendants  were  not  only  entitled  to  costs  on  the  dismissal  ot 
the  plaintiff  *s  bill,  but,  also,  to  the  costs  of  their  cross  bill,  as  a  part  ot 
their  defence  in  the  original  suit. 

Jvnt  iik.  BILL  to  correct  a  mistake  in  a  deed.  An  answer  was 
put  in  by  the  defendants  N.  and  N. ;  and  a  cross  bill  filed 
by  them  for  discovery.  The  plaintiff  in  the  original  suit 
[  *  263  ]  entered  an  order,  as  of  course,  and  without  notice,  for  *the 
dismissal  of  the  original  bill,  with  costs.  The  question  raised 
was,  whether  the  defendants  JV.  and  N.  were  not,  also,  enti- 
tled to  the  costs  of  their  cross  bill,  as  being  a  necessary  part 
of  their  defence. 

Silliman,  for  the  defendants,  N.  and  N.  He  cited  1  Mad- 
dock1*  Tr.  176.  Peake's  N.  P.  203.  Mtf.  Tr.  165.  3 
Atk.  812  Cooper's  Tr.  86. 

Dyckman,  contra. 
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THE  CHANCELLOR  held,  that  the  defendants  in  the  original        1821. 
suit  were  entitled  to  be  paid  the  costs  of  their  cross  bill,  as  '^*^s~+*^ 
being  part  of  their  defence  in  the  original  suit,  and  as  being 
no  more  than  a  part  of  their  just  indemnity  for  a  groundless      WRIGHT 
suit  against  them.     It  was  thereupon  ordered,  that  in  the 
taxation  of  costs  in  the  original  suit,  the  costs  of  the  cross 
bill,  together  with  the  costs  of  this  motion,  should  be  allow- 
ed to  the  defendants,  and  that  the  cross  bill  stand  dismissed, 
with  costs  to  be  taxed  as  aforesaid,  in  favor  of  the  plaintiffs 
in  such  cross  bill. 


M'CoMB,    executor    of    THOMAS    OGILVIE,    against 
WRIGHT. 

Ignorance  in  a  family  of  the  existence  of  one  of  the  children,  who  had 
gone  abroad,  at  the  age  of  twenty-two,  unmarried,  and  had  not  been 
heard  of  for  upwards  of  forty  years,  ia  sufficient,  with  other  circum- 
stances, to  warrant  the  Court  or  a  jury  to  presume  the  fact  of  his  death 
without  issue. 

THIS  cause  came  to  a  hearing  on  exceptions  to  the  master's      june  ith. 
report,  which  was  in  favor  of  the  competency  of  the  plain- 
till' to  give  a  good  title,  and  such  as  a  purchaser  might  safely 
take. 

*The  report  stated,  that  Alexander  Ogilvie  was  seised  [*264 
in  tee  of  the  lot  in  question,  and  by  his  will,  dated  21st  of 
January,  1748,  he  gave  all  his  estate,  real  and  personal,  to 
liis  wife  for  life,  and  then  to  his  children,  Alexander,  Thomas, 
Jam:,  John  and  Catharine,  as  joint  heirs.  He  died  seised, 
prior  to  the  year  1770.  His  wife  took  the  rents  and  profits, 
:uid  died  in  1777.  On  the  14th  of  March,  1786,  Alexander 
and  Jane,  two  of  the  children,  by  a  warranty  deed  conveyed 
\<\c.  lot  to  Thomas,  for  a  valuable  consideration,  and  that  deed 
icritrd  the  death  of  Catharine  in  1751,  without  husband  or 
iv>iif.  Thomas  pulled  down  the  old  house,  and  built  a  new 
one,  .'mil  continued  in  peaceable  possession  thereof,  and  in 
the  receipt  of  the  rents  and  profits,  until  his  death,  in  March, 
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1821.  1815;  and  his  executor,  who  was  authorixed  by  his  will  *o 
V-^-NX-^^  sell,  held  the  same,  until  the  sale  by  him  to  the  defendant, 
M'<:.JMB  m  January,  1819.  The  master  reported  the  death  of  Cut/ui- 
WRICHT.  rine,  as  recited  in  the  deed  ;  and  that  John  went  to  England 
a  short  time  before  the  revolutionary  war,  at  the  age  of 
twenty-two,  unmarried ;  and  had  not  been  heard  of  since 
the  commencement  of  that  war.  He  had  threatened  to 
drown  himself,  and  it  was  believed  among  his  acquaintance 
in  London,  that  he  had  drowned  himself  in  the  Thames. 
Sarah  Hunt,  a  witness,  aged  62  years,  and  intimate  with  the 
Ogilvie  family,  testified  that  her  first  acquaintance  with  the 
family  commenced  when  she  was  about  ten  years  old,  and 
continued  until  she  married,  after  the  revolutionary  war. 
That  she  was  frequently  an  inmate  of  the  family,  and  never 
heard  of  a  daughter  named  Catharine,  which  from  her 
intimate  acquaintance  with  the  family,  and  particularly 
with  the  mother,  she  must  have  done,  had  Catharine  been 
living ;  and  she  had,  therefore,  no  doubt  that  Catharine 
died  in  early  infancy,  and  before  her  acquaintance  with  the 
family. 

The  exceptions  to  the  report  were. 

1 .  That  there  was  not  sufficient  proof  that  Catharine  was 
f  *  205  1       *not  dead,  or  if  dead,  that  she  died  unmarried,  and  without 

issue. 

2.  That  the  evidence  as  to  the  death  of  John  was  vague, 
and  afforded  no  foundation  for  that  presumption. 

THE  CHANCELLOR  overruled  the  exceptions,  and  held,  that 
lapse  of  time,  and  family  ignorance  of  the  existence  of  Catha- 
rine or  John,  for  upwards  of  forty  years  before  the  sale  in 
question,  and  the  other  circumstances,  were  sufficient  to 
warrant  this  Court,  or  to  warrant  a  jury,  in  a  Court  of  law, 
and  to  render  it  the  duty  of  either,  to  raise  the  presumption 
of  death,  without  issue.  That  the  title  under  the  will  of  the 
plaintiffs  testator  was,  thereiore,  to  be  deemed  good. 
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WOOLSEY 
V. 

WOOLS KY    and     others     against     LIVINGSTON     and  i  VINGS.OH 
THOMPSON. 

L.  f^id  T.,  as  assignees  of  B.,  filed  a  bill  to  foreclose  a  mortgage  against 
fP.,  who  put  in  his  answer,  and  then  filed  a  bill  against  L.  and  T 
for  relief  against  the  mortgage,  and  also  against  a  judgment  and  exe- 
cution. W.  died  before  any  decree  to  account  in  the  suit  to  fore 
close :  Held,  that  the  bill  filed  by  W.  partook  of  the  nature  of  an 
original  as  well  as  a  cross  bill,  and  that  his  legal  representatives 
might  file  a  bill  of  revivor  against  L.  and  T.,  to  which  the  defend- 
ants must  answer. 

BILL  of  revivor,  filed  September  1,  1820,  by  the  plain-  Juneizth 
tiffs,  as  children  and  heirs  at  law  of  Melnticthon  L.  fVoolsey, 
deceased,  and  by  the  plaintiff  J\L  T.  W.,  as  administrator  of 
the  said  M.  L.  W.  It  stated,  that  the  ancestor  filed  his  bill, 
on  the  llth  of  June,  1819,  against  the  defendants,  as  as- 
signees of  Matthew  Van  Benschoten,  deceased,  and  in  which 
he  stated,  that  on  the  1st  of  July,  1800,  he  executed  a  bond 
to  A/.  V.  B.,  conditioned  for  the  payment  of  500  dollars, 
with  "interest," and  also  a  mortgage  to  secure  the  same  ;  that  [  *  2661 
the  bond  and  mortgage  were  assigned  to  Gilbert  Livingston, 
(of  whom  the  defendant  L.  was  executor,)  and  to  the  de- 
fendant T.,  and  that  he,  the  ancestor,  on  the  19th  of  Novem- 
ber, 1801,  executed  his  bond  to  G.  L.,  conditioned  for  the 
payment  of  466  dollars ;  on  which  last  bond,  the  defendant 
L.,  as  executor,  entered  a  judgment  in  the  Supreme  Court, 
in  1809,  and  issued  an  execution,  with  directions  to  levy  the 
penalty,  with  interest  and  costs,  (1,105  dollars  14  cents.) 
That  the  defendants  had  filed  their  bill  to  foreclose  the 
mort^a^e  so  assigned,  as  aforesaid ;  that  G.  L.  had  received 
divers  sums  towards  payment  of  the  two  bonds,  and  that  they 
were  both  satisfied.  The  bill  concluded  with  a  prayer  to  re- 
deem the  mortgage,  and  that  the  bond  and  mortgage  given 
I/.  /  /*.,  and  so  assigned,  might  be  brought  into  this  Court 
and  cancelled,  and  that  the  sums  paid  might  be  accounted 
for,  and  the  judgment  cancelled,  and  the  defendant  L.  re- 
strain* -I  from  proceeding  on  the  judgment  and  execution 
aforesaid. 
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1821.  An  injunction  issued,  as  prayed  for.  The  bill  of  rcvivoi 

further  staled,  that  M.  L.  W.  afterwards  died,  whereby  the 
suit  abated,  and  that  the  plaintiffs  were  his  legal  representa- 
tives ;  and  prayed  that  the  bill  might  stand  revived,  and  for 
process  of  subpoena,  &c. 

The  bill  of  M.  L.  W.  against  the  defendants,  recited  in 
the  bill  of  revivor,  was  partly  of  the  nature  of  a  cross  bill,  as 
the  defendants  had,  on  the  1 1th  of  November,  1818,  filed  their 
bill  to  foreclose  the  mortgage  so  given  to  M.  V.  B.,  and  as- 
signed to  G.  L.  (of  whom  the  defendant  L.  was  executor,) 
and  the  defendant  T.,  and  M.  L,  W.  had  put  in  his  answer 
to  that  bill  on  the  day  that  he  filed  his  bill. 

To  this  bill  of  revivor  by  the  representatives  of  Wbobey, 
the  defendants  demurred,  and  assigned  for  cause,  that  if  the 
bill  of  revivor  be  true,  it  does  not  contain  ground  for  an^ 
decree  or  relief  to  the  plaintiffs,  because,  as  there  was  no  de- 
cree for  an  account  in  the  original  suit,  filed  by  the  present 
defendants,  the  present  plaintiffs  are  not  entitled  to  revive. 

[  *  267  ]  *Foote,  for  the  plaintiffs,  cited  2  Haddock's  Tr.  401.     10 

Vesey,  406.     1  Bar.  Pr.  128.     3  Johns.  Ch.  Rep.  60. 

S.  Jones,  contra. 

THE  CHANCELLOR.  The  bill  sought  to  be  revived  partook 
of  the  nature  of  an  original,  as  well  as  of  a  cross  bill,  for  it 
sought  relief  not  only  against  the  mortgage  which  the  de- 
fendants were  seeking  to  foreclose,  but  also  against  the 
judgment  and  execution  obtained  by  one  of  the  defendants, 
as  executor  of  G.  L.  deceased.  There  does  not  appear  any 
good  reason  why  the  suit  should  not  be  revived.  The  pres- 
ent representatives  of  Woolsey  are  interested  in  the  subject 
matter  of  the  suit  sought  to  be  revived,  and  the  question  is 
only  whether  they  may  revive  the  suit,  or  be  driven  to  a  new 
bill.  The  latter  remedy  may  be  attended  with  inconveni- 
ences not  now  anticipated,  and  it  would  appear  to  be  immate- 
rial, in  point  of  interest  and  convenience,  to  the  present  de- 
fendants, whether  they  are  called  to  answer  to  this  bill  of  re- 
vivor, or  to  the  original  bill. 

Demurrer  overruled,  and  defendants  ordered  to  answer  in 
six  weeks 
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1821. 


POIITI.B 


C.  M.  LEF.  against  PORTER  and  STILES. 

P.  gd^j  a  mortgage  of  land,  the  title  to  which  was  in  S.,  who  was  in 
possession  thereof  with  P. ;  and  S.  if  he  was  not  present  and  assent- 
ing to  its  execution,  afterwards  treated  it  as  a  valid  and  subsisting 
mortgage,  and  voluntarily  paid  part  of  the  money  due  on  it:  Held, 
in  a  suit  by  the  mortgagee  against  P.  and  S.,  for  a  sale  and  foreclos- 
ure of  the  mortgage,  that  S.  was  estopped  from  setting  up  his  title  to 
the  premises  in  avoidance  of  the  mortgage. 

A  mortgage  was  given,  in  1814,  by  P.,  one  of  several  occupiers  of  a  lot 
of  land,  for  a  ratable  proportion  of  money  due  on  a  former  mortgage 
covering  the  whole  lot,  of  which  the  premises  in  question  were  only  a 
part,  which  former  mortgage  was  given  to  B.  in  1799,  in  renewal  of  a 
prior  mortgage  of  the  lot,  in  1794,  to  R.,  who  had  assigned  it  to  B. : 
Held,  that  though  R.  claiming  under  the  grantee  of  the  patentee,  whose 
title  to  the  land  had  become  forfeited  to  the  state,  by  attainder,  and 
therefore  the  mortgage  by  P.  might  be  said  to  be  without  consideration ; 
yet  P.,  being  fully  apprized  of  the  state  of  the  title  when  he  gave  the 
mortgage,  could  uot  set  up  this  defence  against  the  plaintiff,  a  bonajide 
purchaser  of  the  mortgage,  for  a  valuable  consideration  ;  especially  as 
he  had,  with  the  other  occupiers  of  the  lot,  in  a  petition  to  the  legisla- 
ture, stated  that  they  had  satisfied  the  mortgage  to  B.,  and  on  that 
ground  the  state  had  made  an  equivalent  abatement  of  the  sum,  which 
they  would  otherwise  have  been  obliged  to  pay  to  obtain  the  title  from 
the  state. 

It  seems,  that  the  Court  will  not  relieve  against  a  mortgage,  on  the  ground 
of  an  outstanding  claim,  which  the  mortgagor,  for  greater  security 
to  his  title,  had  bought  in,  without  any  judicial  investigation  or  de- 
cision on  such  claim,  in  a  suit  in  which  all  proper  persons  were  made 
parties,  and  were  railed  on  to  bring  forward  their  title. 

An  act  of  the  legislature,  in  1818,  reciting,  that  the  title  to  certain'lands 
was  vested  in  the  state  by  the  attainder  of  J.  W.,  (in  1779,)  and  that 
such  title  had  been  perfected  by  the  removal  of  incumbrances ;  and 
directing  conveyances  to  be  made  they  surveyor  general  to  cer- 
tain occupiers  of  the  land  so  claimed,  as  forfeited,  is  not  sufficient  to 
devest  the  title  of  persons  holding  adversely,  without  a  regular  evic- 
tion in  the  ordinary  course  of  law. 

A  deed,  therefore,  from  the  state,  pursuant  to  such  an  act  of  the  legis- 
lature, cannot  be  set  up  as  a  defence,  to  defeat  a  bonajide  mortgage. 

*THE  bill  stated,  that  the  defendant  Porter,  being  indcbt-       [  *  269 
cd  to  Nathan  Underwood,  on  the  31st  of  December,  1814,  in      June  1?(;u 
the    sum    of  600   dollars,    payable    in    four   equal    annual 
instalments,  the  first   payable  June    1st,   1815,  executed   a 
mortgage    to   him   of  part   of  lot   No.  28,  in  Freemason's 
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1821.  patent,  in  the  county  of  Oneida,  described  by  metes  and 
^**~*-v^+-/  bounds,  and  containing  85  acres  and  a  half.  That  .P.,  be- 
fore that  time,  had  conveyed  .the  land  in  fee  to  the  defend- 
rouTKR.  ant  .SW/es,  who  with  P.  was  in  possession,  at  the  time  of 
executing  the  mortgage,  and  knew  and  assented  to  the  giving  of 
the  mortgage  to  the  plaintiff.  On  the  8th  of  February,  1815, 
U.  assigned  the  bond  and  mortgage,  for  the  consideration 
of  600  dollars,  to  the  plaintiff,  who  was  then  wholly  ignorant 
of  any  defect  in  the  title,  and  gave  immediate  notice  of  the 
assignment  to  P.  That  by  some  contract  between  P.  and 
&.,  the  latter  was  bound  to  pay  off  the  mortgage,  and  did 
pay  to  the  plaintiff  the  three  first  instalments ;  but  had  re- 
fused to  pay  the  last,  alleging  as  a  reason,  that  his  title  under 
P.  had  failed,  and  he  had  been  obliged  to  repurchase  the 
land  from  the  state.  That  when  the  mortgage  was  given, 
the  land  was  held  under  a  title  from  Henry  Plainer,  to  whom 
a  mortgage  on  it  had  been  given,  which  he  had  assigned  to 
John  Bay,  who  procured  a  renewal  of  the  mortgage  to  himself; 
that  on  a  bill  filed  by  the  claimants,  under  whom  .$'.  held 
against  B.  for  relief  against  the  mortgage,  it  was  decreed  that 
no  relief  could  be  afforded  against  it ;  and  in  pursuance  of 
that  decree,  the  said  mortgage  to  U.,  (who  was  assignee  of 
the  other  mortgage  to  B.,)  was  executed,  to  secure  a  ratable 
proportion  of  the  mortgage  to  B.,  which  included  the  whole 
of  great  lot  No.  28,  and  which  proportion  was  justly  chargea 
ble  on  that  part  of  the  lot  possessed  by  the  defendants.  The 
plaintiff  averred,  that  the  mortgage  to  B.  was,  at  the  time  of 
executing  the  mortgage  to  U.,  a  subsisting  mortgage,  and 
[  *  270  ]  had  not  been  satisfied,  otherwise  than  *by  each  owner  of  land 
in  the  lot  securing  his  ratable  proportion  of  the  amount. 
That  when  the  mortgage  to  U.  was  given,  it  was  well  known 
to  the  occupants  on  the  lots,  that  the  land  was  liable  to  the 
claims  of  the  state,  arising  from  the  attainder  of  John  Weath- 
erhcad,  the  original  proprietor,  which  claim  had  since  been 
released  to  the  occupants,  by  the  state,  for  a  small  considera- 
tion, compared  with  the  actual  value  of  the  land ;  and  the 
hardship  of  paying  off  the  mortgage  to  B.  was  made  a  special 
ground  of  application  to  the  legislature  for  relief,  and  which 
was  granted,  because  the  occupants  had  paid,  or  were  bound 
to  pay  off  that  mortgage.  The  bill  prayed  for  relief,  by  de- 
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creeping  the  payment  of  the  balance  due  on  the  mortgage,  or        1821. 
that  the  premises  be  sold,  &c.  v_^~x/—«^- 

The  answer  of  the  defendants  admitted  that  P.  executed          LEE 

V. 

a  deed  of  the  land,  on  the  14th  of  February,  1814,  with  POETER 
warranty  to  S.,  who  took  possession,  which  he  had  held  since 
that  time.  That  P.  gave  the  mortgage  to  U.,  and  that  150 
dollars  with  interest  remained  due  on  it.  That  this  mort- 
gage was  given  in  payment  of  the  mortgage  by  N.  and  & 
Bumpits  to  Bay.  That  when  P.  gave  the  mortgage  to  U., 
he  was  informed  by  U.,  that  the  state  would  never  assert 
their  claim  to  the  lands,  and  that  if  the  mortgage  to  Bay 
was  paid,  the  title  to  the  premises  would  be  complete,  and 
never  afterwards  be  disturbed.  That  on  this  representation, 
P.  executed  the  mortgage  without  the  knowledge  or  consent 
of  S.,  nor  did  *SV  know  that  it  had  been  given,  until  some 
time  after  its  delivery  ;  nor  was  there  any  agreement  between 
P.  and  £.  as  to  the  payment  of  it.  That  the  payments  made 
by  S.  on  the  mortgage  were  voluntary,  and  made  to  prevent 
a  sjit  on  the  bond  against  P.,  who  is  a  very  infirm  old  man, 
above  the  age  of  80  years.  That  the  defendants  were  not 
parties  to  the  bill  filed  by  N.  and  S.  Bumpus,  against  B.  and 
U.,  for  relief  against  the  mortgage  to  B. S.  expressly- 
denied  that  he  knew  of  the  mortgage  by  P.,  when  it  was 
given,  or  that  he  ever  assented  to  it,  or  made  *any  agreement  [  *  271  ] 
to  pay  it ;  though  he  made  the  payments,  with  a  view  to 
assist  P.  That  he  was  under  no  legal  or  equitable  obliga- 
tion to  pay  the  mortgage ;  and  as  he  was  obliged  to  purchase 
the  land  from  the  state,  and  P.  could  not  indemnify  him,  or 
reimburse  what  he  had  advanced,  he  refused  to  pay  any 
thing  more  on  the  mortgage.  S.  denied  that  he  ever 
promised  the  plaintiff  to  pay  the  residue  of  the  mortgage,  or 
that  he  ever  received  any  consideration  from  him  for  such  a 
promise ;  though  it  was  his  intention  to  have  paid  the  last 
instalment  before  the  state  interfered,  rather  than  P.  should 
be  sued.  That  he  has  no  funds  of  P.  in  his  hands,  nor  does 
he  owe  him,  and  if  he  is  obliged  to  pay  the  residue,  it  will 
bo  an  entire  loss.  That  the  premises  were  forfeited  to  the 
-t  itc,  by  the  attainder  of  JVeatherhead,  and  the  title  from 
I'latner  has  wholly  failed;  that  the  state  had  asserted  its 
title  to  the  land,  and  the  defendant  S.,  as  one  of  the  occu- 
pants of  the  patent,  received  a  deed,  on  the  27th  May,  1818, 
VOL.  V.  31  211 


271  CASES  IN  CHANCERY. 

1821.  fr°nl  tne  surveyor  general,  for  the  consideration  of  355  dol- 
lars and  40  cents,  according  to  the  provisions  of  the  act  rel- 
ative to  the  lot  No.  28,  in  Freemason's  patent,  passed  April 
3d,  1818.  *8'.  admitted  that  he  signed  the  petition  with  the 
other  occupants  in  great  lot  No.  28,  to  the  legislature,  as 
stated  in  the  bill,  representing  that  some  of  the  petitioners 
with  others  under  whom  they  claimed,  had  paid  or  securer 
the  money  due  on  the  mortgage  from  Bat/,  and  stating  the 
mortgage  and  the  suit  in  Chancery,  and  also  certain  trials 
between  John  Thurman  and  the  occupants,  and  that  the 
legislature  remitted  the  interest  on  the  sum  at  which  the  land 
had  been  appraised,  on  the  grounds,  as  the  defendant  sup- 
posed, stated  in  the  petition,  &c. 

The  cause  having  been  put  at  issue,  several  witnesses  were 
examined,  and  much  evidence  taken  on  both  sides,  the  ma- 
terial parts  of  which,  so  far  as  the  proof  varied  from  the  facts 
admitted  in  the  pleadings,  are  stated  in  the  opinion  delivered 
by  the  Court. 

[  *  272  ]  *Gold  and  Sill,  for  the  plaintiff. 

/.  Kirkland,  contra. 

\VLere  a  per-  THE  CHANCELLOR.  1.  When  the  mortgage  in  question 
claiming 'tiife  1*0  was  given  by  Porter,  the  title  to  the  mortgaged  premises  was 
land,  sees  an-  jn  ^ijes  the  other  defendant ;  but  under  the  circumstances 

other  execute  a 

mortgage  of  it  of  the  case,  the  defendant  £.  ought  to  be  estopped  from  set- 
to  a  third  per-  .  .  .  rr 

son,whhoutdis-  ting  up  his  title  in  bar  oi  that  mortgage.     The  defendant  »S 

r]<»in£  his  title.          ,-  j       •         ,•  .  •  .  ,     ,. 

or  assents,  in  m  his  answer,  denies  that  the  mortgage  was  given  with  his 
the  \™fiditv'of  knowledge  or  assent ;  but  there  are  two  witnesses,  (N.  Bum- 
the  mortgage,  p^  ant}  J\r  Underwood,}  who  contradict  the  answer  in  this 

he   will  not   be  * 

slowed,  after-  particular,  and  declare  that  the  defendant  S.  was  knowing 

wards,  to  set  up          ,  .  ,  ,  .  ,      . 

his  title  to  de-  and  assenting  to  the  mortgage,  when  it  w-as  given.  It  is 
^fge"10'  '  a^so  m  Proof>  and  is  admitted  by  the  answer,  that  the  de- 
fendant S.  afterwards  treated  the  mortgage  as  valid  and  sub- 
sisting, and  that  he  paid  to  the  present  plaintiff,  as  assignee 
of  N.  U.,  the  original  mortgagee,  three  out  of  four  of  the  in- 
stalments, of  which  the  payments  were  to  consist  The  de- 
fendant says,  the  payments  were  voluntary  and  gratuitous 
on  his  part ;  but  whether  they  were  voluntary,  cr  made  in 
pursuance  of  some  contract  between  S.  and  P.,  founded  on 
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a  \aluable  consideration,  is  not  material.     It   is  sufficient,        1821. 
that  the  defendant  S.  assumed  the  mortgage  to  be  valid,  and  ^^~^^*^ 
if  he  was  not  present  at  the  execution  of  it,  he  knew  that  P. 
(who  resided  on  the  premises  with  him,)  had  it  in  contem-      POUTER 
plation  to  give  such  a  mortgage,  and  he  gave  to  it  his  sub- 
sequent assent  and  ratification.     When  U.  took  the  mortgage, 
we  have  reason  to  presume  he  dealt  with  P.  as  owner  of  the 
land ;  and  the  defendant  £  suffered  him  so  to  act,  without 
objection,  and  without  disclosing   his    title.     We   have  no 
evidence  that  U.  knew  of  the  title  of  S. ;  and  upon  settled 
principles  of  equity  and  justice,  the  defendant  S.,  who  suf- 
fered U.  so  to  deal,  and  who  subsequently  ratified  the  bar- 
gain, ought  not  now  to  be  permitted  to  interpose  his  own 
title  in  avoidance  of  the  mortgage.     Another,  and  an  equally 
Conclusive   answer   to   any  such  objection  is,  that  Bay's         *  273  ] 
mortgage  was  a  subsisting  lien  on  the  whole  lot,  and  bound 
the  land  sold  to  S.,  and  the  new  mortgage  was  a  continuation 
of  the  former  lien,  and  so  intended  by  an  arrangement  to 
which  all  parties  acceded. 

2.  The  only  difficulty  in  the  case  arises  from  the  objection 
of  a  want  of  consideration  for  the  mortgage. 

When  the  mortgage  was  given,  "the  land  was  held  under 
a  title  derived  from  Henry  Plainer,  who  claimed  under  a 
deed  from  Allen  M'Dougall,  the  original  grantee,  and  it 
continued  to  be  so  held,  until  the  defendant  S.  took  a  title 
under  the  state,  in  May,  1818.  This  was  almost  twenty- 
four  years  after  Plainer  had  sold  the  premises  in  question  to 
N.  Sf  J.  Bumpus,  and  after  the  land  had  been  held  and  oc- 
cupied under  that  title.  The  mortgage  in  question  was 
given  for  a  ratable  proportion  of  the  money  due  on  a  former 
mortgage,  covering  the  whole  lot,  and  of  which  the  prem- 
ises were  only  a  part.  The  former  mortgage  was  given  by 
the  purchasers  under  Plainer  to  Bay,  the  assignee  of  the 
original  bond  and  mortgage  given  to  Plainer.  The  present 
mortgage  of  1814  was  thus  a  renewal  of  a  mortgage  given 
to  Bay,  in  1799,  which  was  a  renewal,  in  part,  of  the  original 
mortgage  given  to  Plainer,  in  1794 ;  and  if  Plainer  had  no 
title  to  lot  No.  28  in  the  Freemason's  Patent,  when  he  sold  to 
N.  Sf  J.  Bumpus,  in  1794,  and  took  their  bond  and  mortgage, 
the  present  mortgage  may  be  said  to  want  consideration,  on 
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1821        being  traced  back  to  the  original  source  of  consideration  :  and 
^^-^-*+-s  this  is  the  foundation  of  the  present  defence. 

But  there  are  several  objections  to  this  defence. 

PoiirKR.  in  the  first  place,  the  plaintiff  appears  to  have  been  a  bona 
fide  purchaser  of  the  mortgage  in  question,  for  a  valuable 
consideration  ;  and  when  the  mortgage  was  executed,  both 
the  defendants  were  apprized  of  the  condition  of  the  title 
and  of  the  claim  of  title  said  to  exist  in  the  state.  The 
mortgage  was  given  without  surprise,  imposition,  OT  igno- 
[  *  21  4  J  ranee,  *and  under  a  sense  of  the  peril  to  which  Plainer  's 
title  was  exposed,  when  he  took  this  and  other  mortgages 
from  the  settlers  on  the  lot,  for  their  ratable  proportions  of 
the  prior  mortgage  to  Bay,  deducted  from  the  sum  due  on 
the  prior  mortgage  of  1,100  dollars,  in  consequence  of  this 
alleged  prior  and  better  title  in  the  state.  The  defendant 
P.  may,  therefore,  be  considered  as  having  given,  and  the 
defendant  5.  as  having  assented  to  or  ratified  the  mortgage, 
with  an  assumption  of  the  risk  of  the  state  claim.  This  in- 
ference is  the  more  necessary,  when  we  advert  to  the  fact, 
that  U.,  when  he  took  the  mortgage  in  question,  never  war- 
ranted the  title  under  Plainer,  though  he  declared  his  be- 
lief that  the  settlers  never  would  or  could  be  disturbed  by 
the  state  claim,  and  though  he  offered  to  warrant  the  Plai- 
ner title,  if  the  settlers  would  give  renewed  mortgages  for 
the  whole  of  the  prior  mortgage,  including  the  costs  of  the 
chancery  suit  stated  in  the  pleadings,  which  offer  was  de- 
clined. 

when  one  of       Another  objection  to  this  defence  is,  that  the  defendants 
ers^of  laud"™  and  five  other  settlers  on  the  lot,  presented  a  petition,  under 


*"  tneir  signatures,  to  the  legislature,  in  January,  1818,  pray- 
cM-uidi  a  mort-  jng  for  relief  against  the  state  claim,  in  which  they  stated,  that 

Z\%-  n\  Ins  par!         °  ~  .  '.'  . 

oi  die  land,  to-  they  had  satisfied  the  prior  mortgage  to  Bay.     That  satis- 

ihc"  land  'Tom  faction  consisted  in  giving  the  present  and  other  renewed 

jp^hc^auinot  mortgages  for  their  ratable  proportions  of  the   prior  mort- 

ecTWihatS  such  S^S6')  anc^  upon  that  representation  the  legislature,  by  the 

prior  mortage  act  of  April  3d,  1818,  entitled  "  an  act  relative  to  lot  No 

consideration,  28  in  the  Freemasons'  patent,"  remitted  to  them  13  years 

knew'°tncatrue  interest  on  the  appraisement  of  1804.     The  answer  admits 

°e  w'hen  tnat  tne  deduction  w&s  made  upon  the  ground  of  hardship 


he  gave'his  \  wn  stated  in  the  petition  :  and  after  that  representation  and  con- 

mortguge. 
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sequent  abatement  on  the  part  of  the  state,  the  defendants       1821. 
would  seem  to  be  bound,  in  equity  and  good  faith,  to  make  k^^~*^~*+-' 
good  their  representation,  by  a  complete  satisfaction  of  their         L*E 
ratable  proportion  of  the  mortgage  to  Bay.     The  state  made      PORTER. 
an  equivalent  deduction  on  account  of  that  mortgage,  and 
*the  defendants  may  be  considered  as  having  had  credit  from       [  *  375  j 
the  state  for  the  whole  amount  of  the  mortgage  now  in  ques- 
tion.    There  appears,  then,  to  be  injustice,  if  not  a  color  of 
fraud,  in  this  defence. 

There  is  one  remaining  objection,  which  is,  that  the  title  Rei,ef  is    no, 
of  the  state  has  never  been  established  by  any  judgment  at  ?ranted  against 

*         J  J       D  a  mortgage,  on 

law.     Before  the  plaintiff's  mortgage  is  to  be  set  aside,  as  account  of  an 

.  ...  .    .  -fi-,  outstanding 

being   without  consideration,  the    claimants  under   Plainer  claim  which  the 

ought  to  have  been  regularly  evicted  by  due  course  of  law,  j^eate^Te'cur'i- 

and  in  an  action  in  which  they  might  have  had  due  oppor-  {^Jj,^  ^j 

tunity  to  make  their  defence.     The  state  derived  title  under  out  any  judicial 

the  attainder  of  John  Weatherhead,  in  1779,  and  it  had  never  claim. 

flsscrtod  its  claim,  by  any  suit  at  law,  from  1779  down  to  1818, 

when  the  defendants  applied  to  the  legislature  for  a  release 

of  their  claim.     Here  was  a  lapse  of  39  years,  and  for  more 

than  half  that  period  the  land  had  been  held  and  occupied 

under  an  adverse  title.     Why  was  not  this  application  made 

to  the   legislature  before  the  renewed  mortgages  in  1814  ? 

I  doubt  whether  this  Court  has  ever  given  relief  against  an 

incumbrance,  in  consequence  of  some  outstanding  claim  which 

the  debtor,  for  greater  caution,  chooses  to  buy  in,  before  it 

has  ever  received  a  judicial  dete-mination  and  sanction,  in  a 

suit  to  which  all  proper  persons  were  parties,  or  were  called 

to  put  forward  their  title. 

The  act  of  the  15th  of  April,   1817,  (scss.  40.  ch.  2450    A  rwitnl  in  an 

'    act  of  the  le&fe- 

docs,  indeed,  recite,  that  the  attorney  general  had  given  a  lature.  that  tiw 
certificate,  "  that  the  title  of  certain  lands  in  the  Freemasons'  vested  in  "im 
patent,  in  the  county  of  Oncida,  was  vested  in  the  state  by  dei^o^J^W. 

the  attainder  of  John   Weatherhcad :"  and  it   also   recited,  £"?••  '*  »•>' >»i'- 

.  Hcient  to  devwl 

that  "  the  title  of  the  state  in  said  lands  had  since  been  per-  the  title  ,>r  ;, 

f  i    i  i  11       mi  i-      A       -1.-.1     person    holding 

lected  by  removing  incumbrances.  The  act  01  April  3d,  advenseiy. \\itn 
1818,  (sess.  41.  ch.  81.)  also  directed  conveyances  to  be  given  JSeuUUfft 
to  the  defendants,  and  the  other  five  petitioners,  as  being  °f*{a™ry cours* 
occupants  of  lot  No.  28  in  Freemasons'  patent,  forfeited  by 
/he  attainder  of  John  IVcathtrhead '."  But  ^neither  that  reci-  [  *  27G  ] 
tal,  nor  that  declaratory  averment,  was  sufficient  to  devest 
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1821.       the  persons  holding  under  Plainer,  without  a  regular  evic 
lion,  founded  on  a  fair  discussion  and  decision,  in  the  ordi 
nary  course  of  justice.     The  plaintiff  has  an  undoubted  right 
to  insist,  that  his  claim  as  a  mortgagee  is  not  forfeited  and 
lost   by  the   mere  force  and  effect   of  such   a  recital  ant. 
declaratory  clause.     It  cannot  affect  or  impair  that  right ;  and 
50  the  doctrine  on  this  point  was  declared  by  the  Supreme 
Court,  in  Jackson  v.   Catlin;  (2  Johns.  Rep.  248.)  and  the 
judgment  in  that  case  was  afterwards  affirmed  in  the  Court 
of  Errors. 

The  deed  set  up  by  the  defendants  may  be  considered  in 
the  light  of  an  attornment  to  a  stranger,  and  a  recognition 
of  his  right,  in  order  to  defeat  the  mortgage ;  but  I  am  of 
opinion  that  the  defendants  cannot  be  permitted  in  this  case 
to  avail  themselves  of  such  a  defence.  I  shall,  consequently, 
decree,  that  they  pay  the  last  instalment  of  150  dollars, 
with  interest  from  the  1st  of  June,  1817,  and  the  costs  of 
this  suit  to  be  taxed,  or  that  the  mortgaged  premises  be  sol<1 

Decree  accordingly 
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1821. 

.       /.  ,          -rr  .  FULI.ERTOS 

IULLERTON,  an  infant,  by  VAIL,  her  guarcran,  v. 

JACKSCXN. 

against 
JACKSON  and  others,  executors  of  FULLERTON: 

[Changed  oy  statute,  2  Paige  823.] 

TJiis  Court  will  not  sustain  a  suit  by  an  infant,  for  the  interest  due  on  a 
legacy,  directed  by  the  will  of  the  testator  to  be  applied  to  her  educa- 
tion, when  the  amount  is  less  thuujifly  dollars,  and  the  party  may  sue 
the  executor  in  a  Court  of  Common  Pleas. 

BILL  for  two  years'  interest,  due  on  a  legacy  of  200  dol-     J»ne  13tA- 
lurs,  payable  when  the  infant  came  of  age,  which  interest 
*the  testator  directed,  by  his  will,  to  be  applied  to  her  edu-       [  *  27 1  j 
cation.     The  infant  was  of  the  age  of  nine  years,  and  sued 
by  her  guardian.     The  defendants  admitted  assets,  and  that 
the  interest,  being  28  dollars,  was  due,  which  they  were  ready 
to  pay,  as  the  Court  should  direct. 

Chattle,  for  the  plaintiff. 
Case,  for  the  defendants. 

An  objection  was  raised,  that  the  sum  was  too  small  for 
the  jurisdiction  of  this  Court. 

THE  CHANCELLOR.  Executors  are  not  suable  before  a 
justice  of  the  peace,  for  a  legacy.  They  are  expressly  ex- 
cepted  in  the  statute  from  the  jurisdiction  of  the  justice,  as 
to  actions  against  them.  But  this  suit  might  have  been 
brought  in  the  Court  of  Common  Pleas  of  the  county  where 
the  defendants  reside,  under  the  19th  section  of  the  act  en- 
titled, "  an  act  concerning  executors  and  administrators,  and 
the  distribution  of  intestates'  estates."  For  a  demand  under 
50  dollars,  the  plaintiff  ought  to  have  sued  there ;  it  is  too 
expensive,  and  consequently  oppressive,  to  sue  in  this  Court, 
except  in  special  cases,  for  so  small  a  sum  as  28  dollars. 
This  point  was  fully  examined  in  the  case  of  Moore  v.  Lyitle. 
(4  John*.  Ch.  Rep.  183.)  I  shall,  therefore,  dismiss  the  b'll, 
but  without  costs  and  without  prejudice. 

Bill  dismissed. 


$76*  CASES  IN  CHANCERY. 

1821. 

FULI.ERTON     *FuLLEKTON,    an     lllfailt,    &C.,    agCl'lUSt     JACKSON     311(1 
JACKSOH.  Others,  CXCCUtorS,  ScC. 

A  grandfather  has  no  right,  under  the  statute,  by  his  will,  to  appoint  a 
guardian  to  his  grandchild.  But  if  he  devises  land  to  his  grandchild, 
and  directs  the  rents  and  profits  thereof  to  be  applied  by  his  executors 
to  the  education  of  such  grandchild,  during  his  minority,  the  execu- 
tors, not  the  guardian  appointed  by  the  surrogate,  are  entitled  to  apply 
the  rents  and  profits  according  to  the  direction  of  the  will. 

The  Court  will  not,  therefore,  direct  the  executors,  on  a  bill  filed  by  the 
infant  and  his  guardian,  to  pay  over  the  rents  and  profits  to  the  guar- 
dian, but  leave  them  in  the  hands  of  the  executors  until  the  infant 
comes  of  age. 

June  is/fc.  BILL  for  an  account  of  the  rents  and  profits  of  two  acres 
of  land,  devised  to  the  infant  by  his  grandfather,  with  direc- 
tions in  the  will,  that  "  the  rents  and  profits  be  appropriated, 
with  such  other  moneys  as  may  be  thought  necessary  by  my 
executors,  for  the  expense  of  his  education,  until  he  arrives 
to  the  age  of  sixteen  years ;  and  then  to  be  at  the  election 
of  my  executors  whether  to  give  him  education  to  get  a  living, 
or  learn  him  a  useful  trade ;  and  when  he  arrives  to  the  age 
of  twenty-one  years,  I  do  also  order  that  he  shall  be  put  into 
the  possession  of  the  above  lot,  and  be  paid  '200  dollars," 
&c.  The  will,  in  a  subsequent  part,  added,  "  that  my  wearing 
clothes  be  applied  in  the  most  prudent  manner  to  the  expense 
of  my  grandson  William,  in  clothing  him ;  and  that  my  ex- 
ecutors be  his  guardian,  and  direct  his  bringing  up  and  edu- 
cation, as  in  their  judgments  shall  appear  proper."  The  bill 
prayed,  that  the  executors  account  for  the  rents  and  profits  of 
the  two  acres,  being  40  dollars  a  year. 

The  defendants  admitted  the  receipt  of  the  rents  and 
profits  for  three  years,  at  40  dollars  a  year,  and  that  they 
were  ready  to  apply  the  same,  as  might  be  directed,  for 
[  *  279  ]  *his  education  ;  but  they  insisted  that  they  are  entitled,  by 
the  will,  to  appropriate  the  same  towards  his  education,  and 
not  to  pay  over  the  whole  to  the  guardian  appointed  by  the 
surrogate,  and  who  claimed  it. 

Chattle,  for  the  plaintiff. 

Case,  contra. 
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THE    CHANCELLOR.      A   grandfather   has  no  right,  under        1821. 
the    statute,  to    appoint,  by   will,  a  guardian  to  his  grand-  ^-^~^"-*-x 
child ;  but,  as  Lord  Hardwicke  observed,  in  Blake  v.  Leigh,    FuLL*-KTO* 
(Amb.  306.)  he  may  give  his  estate  on  what  conditions  he 
pleases      There  are  instances  where  a  grandfather  has  given 
his  estate  to  his  grandchild,  and  appointed  guardians  of  his 
estate  and  person ;  and  if  the  father  did  not  submit  to  the 
will,  the  Court  has  made  the  father's  opposition  work  a  for- 
feiture of  the  son's  estate. 

In  the  present  case,  the  testator  intended  that  the  rents 
and  profits  of  the  land  devised,  during  the  minority  of  the 
grandson,  should  be  appropriated  by  the  executors  towards 
his  education.  He  had  a  right  to  annex  that  condition  to 
the  gift ;  and  I  do  not  see  that  I  am  required  by  any  princi- 
ple to  call  those  rents  and  profits  out  of  the  hands  of  the 
executors,  and  place  them  under  the  discretion  of  the 
guardian.  The  defendants  have  no  control  of  the  infant,  but 
those  rents  and  profits  must  be  left  to  their  control ;  and  if 
the  guardian  will  not  allow  them  to  appropriate  the  same  in 
such  manner  as  they  shall  deem  best  towards  the  education 
of  the  infant,  he  must  be  educated  with  other  resources ;  and 
the  defendants  will  be  responsible  to  the  infant,  when  he 
comes  of  age,  for  those  rents  and  promts,  with  interest 
thereon. 

Bill  dismissed  without  costs. 

VOL.  V.  32 


280* 


CASES  IN  CHANCERY. 


13-21. 


SPAUEK 

V. 

DA  vis. 


June  2&/i. 


[  *  281  ] 


*SPADER  and  others  against  DAVIS  and  HABDEN 

[Affirmed,  20  Johns.  5>1.    Appliwl.  1  Paige  (MO;  2  Satidf.  Oh.  511.    Approved,  Hopk.  77. 
Distinguished,  7  Johns.  Ch.  210.] 

A  judgment  creditor,  who  has  issued  an  execution,  wnich  has  been  n. 
turned  nulln  borm,  acquires  a  priority  of  right  to  the  property  of  his 
debtor,  in  the  hands  of  a  trustee,  and  any  payments  made  by  the 
trustee  to  the  debtor,  after  a  bill  filed  by  such  judgment  creditor,  of 
after  notice  of  such  right,  are  in  his  own  wrong,  and  of  no  avail 
against  such  creditor. 

BILL  filed  25th  of  January,  1820,  stating  that  the  defend- 
ant D.,  being  indebted  to  the  plaintiff*  »S.  and  others,  stop- 
ped payment,  on  the  26th  of  June,  1819;  and  being  possess- 
ed of  a  large  stock  in  trade,  and  debts  due  him,  he  transfer- 
red the  same  to  the  defendant  H.,  for  fraudulent  purposes, 
and  to  avoid  payment  of  his  debts.  That  the  plaintiffs  ob- 
tained judgments  at  law  against  the  defendant  1}.,  in  Janua- 
ry, 1820,  and  issued  writs  of  fi.  fa.,  which  were  returned 
nulla  bona.  Prayer,  for  discovery  and  relief. 

The  answer  of  the  defendant  H.,  filed  24th  of  March, 
1820,  admitted  the  bankruptcy  of  D. ;  and  stated,  that  he 
was  then  indebted  to  the  defendant  H.  the  sum  of  2,386 
doXars  and  40  cents,  and  that  his  stock  in  trade  was  esti- 
mated at  5,613  dollars  and  37  cents.  That  to  secure  H.,  D. 
sold  to  him  goods  to  the  amount  of  4,800  dollars,  and  on  or 
about  tne  26th  of  June,  1819,  assigned  over  the  surplus  to 
H.,  in  trust,  to  pay  all  the  creditors,  on  condition  that  they 
would  release  and  discharge  him  within  thirty  days.  That, 
by  another  assignment,  dated  July  29,  1819,  on  like  trusts, 
J/.  was  authorized  to  sell  the  goods,  and  convert  the  same 
into  cash,  on  the  like  trust.  That  the  defendant  H.  sold  the 
surplus,  at  auction,  on  the  18th  of  August,  1819,  for  the  net 
sum  -of  1,486  dollars  and  7  cents.  That  the  trusts,  in  the 
assignments,  were  to  become  void,  if  the  creditors,  by  a 
given  day,  omitted  to  come  in  and  accept,  and  discharge  D. 
That  the  creditors  did  not  come  in,  and  the  assignments 
therefore  became  void.  That  H.  held  the  moneys  Afore- 
said, together  with  other  moneys  assigned,  in  like  manner, 
and  amounting  in  the  whole  to  2,207  dollars  and  17  cents, 
in  trust  for  D.  That  H.  had  paid  D.  of  those  moneys,  from 
time  to  time,  leaving  799  dollars  and  33  cents  on  hand,  at 
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the  time  of  the  answer.     The  answer  denied  all  fraud,  and        1821. 
admitted  the  other  facts  charged.  ^  ^—v-«*-< 

The  answer  of  the  defendant  D.,  filed  May  31,  1821,  was      *r™*K 
to  the  like  effect.     He  stated,  that  the  sum  of  799  dollars        DAV» 
and  33  cents,  being  the  balance  of  the  trust  moneys  remain- 
ing with  //.,  were  paid  over  to  him,  by  H.,  on  the  3d  of 
May,  1820.     It  appeared,  also,  by  one  of  the  schedules  an 
nexed  to  the  answer  of  H.,  that  he  had  in  hand,  on  the  29th 
of  January,  1820,  when  his  appearance  to  the  suit  was  en- 
tered, 974  dollars  and  92  cents,  and  that  of  that  sum,  175 
dollars  and  39  cents  were  paid  over  to  D.,  or  to  his  order, 
before  the  answer  of  //.  was  put  in. 

The  case  was  submitted  to  the  Court,  upon  the  bill  and 
answer. 

Haight,  for  the  plaintiffs.  He  stated  the  following  points : 
1.  Under  an  assignment  of  property  for  creditors,  to  become 
void,  if  the  creditors  do  not  come  in  and  release  the  assignor 
within  a  limited  time,  the  assignee  cannot  surrender  the 
property  to  the  assignor,  until  the  cestui  que  trusts  have  re- 
nounced the  benefit  of  the  trust. 

2.  If  the  assignee  could  surrender  the  property  to  the  as- 
signor, in  order  that  he  might  declare  further  trusts,  in  rela- 
tion to  the  same,  the  assignment  of  the  29th  of  July,  1819, 
was  such  further  declaration  of  trust,  under  which  the  as- 
signee could  not  surrender  the  property  to  the  assignor,  until 
the  cestui  que  trusts  renounced  the  benefit  of  the  trust. 

3.  The  power  of  sale,  contained  in  the  assignment  of  the 
2i)th  of  July,  1819,  could  not  be  well  executed,  until  the  ccs- 
(ii I  f/nc  trusts  came  in  and  released,  or,  at  least,  until  after 
the  full  expiration  of  the  time  limited  for  the  creditors  to 
come  in. 

*4.  The  assignee,  at  all  events,  ought  to  be  decreed  to  ac-       [  *  28*2 
count  for  the  net  proceeds  of  the  property  assigned,  which 
were  in  his  hands,  at  the  time  of  filing  the  bill  in  this  cause, 
with  costs. 

Anthon,  contra.  He  made  the  following  points :  1.  The 
assignments  required  no  renunciation  on  the  part  of  the  ces- 
tui  f/ue  trusts,  because  their  interest  in  the  property  assigned, 
depended  on  a  condition  precedent,  viz.  a  release  by  all  the 
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l-.il.       creditors  of  the  assignor;  and  until  that  event  took  place, 
'—^^ ^"*-x   they  had  no  interest:  and  as  no  such  release  was  executed, 
the  property  assigned,  by  a  resulting  trust,  belonged  to  the 
assignor. 

2.  The  power  of  sale,  in  the  assignment  of  the  29th  of 
July,  1819,  so  far  from  requiring  a  renunciation  of  the  CM- 
tui  que  trusts,  to  set  it  up,  was,  by  the  terms  of  that  assign- 
ment, to  be  in  full  force,  in  case  of  their  default,  in  fifteen 
days  after  the  date  of  the  assignment. 

3.  The  assignee  ought  to  be  decreed  to  pay  to  the  plain- 
tiffs the  amount  in  his  hands  at  the  time  the  bill  was  filed. 
He  had  no  right  to  hold  against  the  assignor ;  and  the  plain- 
tiffs ought  to  have  obtained  an  injunction.     If  the  assignor 
had  brought  a  suit  at  law,  the  pendency  of  proceedings  in 
this  Court,  on  the  part  of  the  plaintiffs,  would  have  been  no 
bar  to  his  recovery. 

4.  All  fraud  having  been  fully  denied  by  the  answer,  the 
plaintiffs  have  no  equity  against  the  defendants,  but  ought 
to  resort  to  a  Court  of  law. 

THE  CHANCELLOR  said,  that  the  plaintiffs,  at  the  time  of 
filing  their  bill,  had  acquired,  as  execution  creditors  at  law, 
a  priority  of  right,  valid  in  equity,  to  the  trust  moneys  be- 
longing to  the  defendant  D.,  and  in  the  hands  of  the  defend- 
ant //.,  and  that  all  payments  of  the  same,  by  //.  to  D., 
subsequent  to  the  filing  of  the  bill,  containing  notice  of  that 
[  *  283  ]  *right,  and  of  their  claim  in  pursuance  of  it,  were  made  ii 
his  own  wrong.  The  doctrine  in  the  cases  of  Brinckerhoft 
v.  Broivn,  and  of  M'  Dermut  v.  Strong,  (4  Johns.  Cn.  Rep. 
671.  687.)  he  considered  as  applying  and  governing  the  case. 

It  was  accordingly  decreed,  that  the  defendants,  or  one  of 
them,  within  thirty  days,  pay  to  the  solicitor  for  the  plain- 
tiffs, the  974  dollars  and  72  cents,  with  interest,  from  the 
29th  of  January,  1820,  and  the  costs  of  the  suit,  or  that  ex- 
ecution issue,  &c.,  and  that  the  sum,  when  received,  be  paid 
to  the  plaintiffs,  ratably,  in  proportion  to  the  amount  of 
their  judgments. 

Decree  accordingly 
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1821. 

MONEI-L 

J.    MONELL  and  others  against   G.    MONELL    and       .  v- 

&  flloNELL 

others. 

[Applied.  5  Rcdf.  305.    Followed.  f>8  N.  Y.  434;  3  Sandf.  Ch.  103. 
See  7  Johns.  Ch.  2:).-] 

Jfuvo  trustees,  executors,  or  guardians,  join  in  a  receipt  for  money,  it 
is  presumptive  evidence  that  the  money  came  equally  into  the  pos- 
session, or  under  the  control,  of  both  ;  and  there  must  he  direct  and 
positive  proof  to  rebut  the  presumption.  The  answer  of  the  defend- 
ants is  not.  evidence  sufficient  for  that  purpose,  or  to  avoid  or  contra- 
dict the  language  of  the  receipt. 

Where,  by  any  act  or  agreement  of  one  trustee,  or  executor,  money  gets 
into  the  hands  of  his  co-trustee,  or  co-executor,  both  are  answerable 
lor  it. 

Where  th",  responsibility  of  a  trustee  or  guardian,  or  that  of  his  sureties, 
becomes  precarious,  the  Court,  on  a  bill  filed  by  the  infants,  for  that 
purpose,  will  order  the  moneys  in  the  hands  of  the  trustee  or  guar- 
dian, to  be  brought  into  Court,  to  be  put  out  for  the  benefit  of  the  par- 
ties interested,  or  that  further  and  sufficient  security  be  given  by  the 
trustees  or  guardians. 

THE  bill,  filed  by  five  of  the  children  of  James  Monell,  June  wth. 
three  of  whom  were  infants,  stated,  that  their  father  died 
January  3d,  1814,  intestate,  and  seised  of  a  large  real  and 
*personal  estate,  and  that  they  and  their  three  brothers  and  f  *  284  '. 
three  sisters,  whom  they  named,  were  his  heirs  at  law. 
That  on  the  4th  of  February,  1814,  letters  of  administra- 
tion on  their  father's  estate,  were  granted  by  the  surrogate 
of  Orange  county,  to  the  defendant,  George  MoneU,  and  to 
John  W.  Nicoll.  and  Samuel  MoneU,  who  took  upon  them- 
selves the  administration  of  the  estate.  That  the  surrogate, 
on  the  1st  day  of  March,  1814.  appointed  the  defendant  G. 
!\L)in  //,  and  Peter  MHliken,  guardians  for  the  plaintiff's 
George,  Hiram,  and  Gabriel,  who  were  then  under  fourteen 
years  of  age,  and  of  the  other  two  plaintiffs,  who  were  then 
above  fourteen  and  under  twenty-one  years  of  age,  by  their 
choice  and  election.  That  the  guardians  gave  bonds,  with 
James  R.  lioi/d  and  Philip  Miller,  the  other  two  defend- 
ants, as  their  Burettes,  for  the  faithful  performance  of  their 
duties  as  guardians,  and  to  render  account,  &c.  That  the 
>;ii(l  iiuardiiins,  on  the  1st  of  March,  1814,  received  for  each 
"I  the  plaintiffs,  out  of  the  personal  estate  of  their  deceased 
lather,  21)1  dollars  and  88  cents.  That  the  defendant  G. 
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-M-J  one  °f  tne  guardians,  became  insolvent,  about  the  1st  of 
Mai/,  1817,  and  was  discharged  from  all  his  debts  under  the 
insolvent  act,  and  still  is  insolvent.  That  J.  11.  Boyd,  one 

.MUNKI.L.  of  the  sureties,  has  since  become  involved  in  debt,  and  all  hi.s 
property  has  been  sold  by  the  sheriff  to  pay  his  debts.  That 
the  defendants  G.  M.  and  MUHJcen  have  held  the  said 
moneys  since  they  were  received  by  them,  and  the  plaintiff* 
had  applied  to  them  for  an  account  and  payment,  according 
to  their  respective  rights,  without  effect.  The  bill  further 
stated,  that  in  a  suit  for  partition,  between  the  plaintiffs  and 
their  brothers  and  sisters,  commenced  in  September  term, 
1814,  in  the  Orange  Court  of  Common  Pleas,  of  the  lands 
of  their  deceased  father,  it  was  adjudged  that  the  land  should 
be  sold  ;  and  a  sale  thereof  having  been  made  accordingly, 
the  Court  of  C.  P.,  in  September,  1818,  ordered,  that  after 
deducting  the  costs,  the  residue  of  the  moneys  arising  from 
the  sale  of  the  land,  being  five  thousand  seven  hundred  and 

*  285  ]  *five  dollars  and  seventy-eight  cents,  should  be  paid  to  the 
parties  in  the  suit,  according  to  their  respective  rights. 
That  the  said  Court,  in  September,  1818,  also  directed  the 
commissioners  who  had  been  appointed  for  the  sale  to  pay 
over  to  the  defendants  G.  M.  and  MUHJcen,  (who  had  been 
appointed  by  the  Court,  in  that  suit,  guardians  of  the  plain- 
tiffs, who  were  not  then  of  age,)  the  sum  of  518  dollars  and 
70  cents,  for  each  of  the  plaintiffs,  and  which  order  was  di- 
rected to  be  entered  as  of  February  term  of  1815,  of  that 
Court.  That  in  May,  1815,  the  commissioners  actually  paid 
to  the  defendants  G.  Monett  and  MiUikcn,  the  sum  of  518 
dollars  and  78  cents,  for  each  of  the  petitioners.  That  when 
G.  M.  and  Milliken  were  appointed  guardians  by  the  Court 
of  C.  P.,  they  executed  a  bond  in  the  penal  sum  of  5000 
dollars,  conditioned  for  the  faithful  discharge  of  their  trust} 
and  to  account  in  all  Courts,  &c.  when  required ;  and  Hiram 
Wtller  and  James  R.  Boyd  executed  the  bond  as  sureties. 
That  since  the  payment  of  the  said  moneys  to  G.  M.  and 
Milliken,  two  of  the  plaintiffs  had  come  of  age,  and  had 
received  the  greater  part  of  the  money  due  to  them,  and 
have  received  security  for  the  residue,  and  do  not  prosecute 
this  action  for  any  part  thereof.  The  other  plaintiffs  alleged, 
that  since  the  giving  of  the  said  bond,  Wellcr  and  G.  Monellt 
the  sursties,  had  become  wholly  insolvent,  and  had  been  dis- 
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charged  under  the  act;  that  Boijd  was  embarrassed  with  1821. 
debts,  and  P.  Miller's  property,  as  they  were  informed,  did 
not  exceed  four  or  five  thousand  dollars,  &c.  That  the  said 
guardians  have  held  the  moneys  of  the  plaintiffs  since  May,  MOSEUL. 
1815;  and  though  called  on  to  account,  &c.,  they  had  re- 
fused, &c.  The  bill  prayed  that  the  defendants  might  be  de- 
creed to  account  at  large,  and  particularly  for  the  moneys 
received  as  guardians  appointed  by  the  surrogate,  and  as 
guardians  appointed  by  the  Court  of  Cv  P.,  and  to  pay  over 
the  same  to  the  plaintiffs,  or  further  to  secure  the  same,  as 
the  Court  might  direct,  &c. 

*The  bill  was  taken  pro  confesso,  against  Miller  and  BoytL  [  *  286  J 
G.  Monell  and  MilHken,  in  their  answer,  filed  July  3d, 
1820.  admitted  the  granting  of  letters  of  administration,  and 
the  appointment  of  them  as  guardians,  as  stated  in  the  bill. 
G.  M.  admitted  that  he  received  291  dollars  and  88  cents 
for  each  of  the  plaintiffs.  The  defendants  denied  that  any 
part  of  the  moneys  ever  came  to  the  hands  of  MiUiken. 
They  admitted  that  G.  M.  became  insolvent  about  the  1st  of 
Mai/,  1817,  and  had  been  discharged  under  the  act,  and  was 
still  insolvent.  That  the  shares  of  the  plaintiff  in  the  person- 
al estate  of  the  intestate  had  remained  with  G.  M.  since 
March,  1814,  having  come  to  his  hands,  as  administrator. 
That  the  plaintiffs  had  applied  to  the  defendants  for  a  set- 
tlement of  the  personal  property ;  but  that  the  plaintiffs, 
John  and  James  Monell,  had  lately  come  of  age  ;  and  the 
defendants  have  since  been  ready  and  willing  to  come  to  a 
settlement,  on  being  allowed  a  reasonable  compensation  foi 
their  services  in  relation  to  the  personal  estate,  but  that  such 
allowance  was  refused,  and  interest  on  the  moneys  claimed ;  and 
they  insisted  that  they  were  entitled  to  such  compensation,  and 
ought  not  to  be  charged  interest ;  and  on  those  terms  the\ 
were  ready  to  settle  and  account  with  the  plaintiffs  for  their 
respective  proportions,  &c.  They  insisted  that  they  were 
not  liable  to  account,  until  the  plaintiffs,  who  were  infants, 
had  come  of  age. 

They  admitted  the  judgment  in  partition,  and  sale  of  the 
hnds.  and  the  payment  of  the  money  to  them,  and  their  ap- 
pointment as  guardians  by  the  Court  of  C.  P.,  and  security 
pi'.vn  by  thorn,  as  stated  in  the  bill.  But  they  said,  it  was 
the  understanding  and  agreement  of  the  parties  to  that  suit, 
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that  the  real  estate  should  be  sold  on  a  credit,  and  as  to  the 
proportions  of  the  plaintiffs,  a  credit  was  to  be  extended  to 
about  the  time  of  their  coming  of  age ;  that,  accordingly, 
a  part  of  the  purchase  money,  equal  to  the  shares  of  the 
plaintiffs,  was  secured  by  a  mortgage,  executed  to  the  de- 
li *  287  J  fendants,  *and  delivered  to  G.  Monell;  and  they  denied  any 
payment  of  the  moneys  to  them,  by  the  commissioners,  in 
any  other  way  than  by  delivery  of  the  mortgage  to  G.  M. 
Tncy  admitted  the  insolvency  of  G.  M.  and  H.  Wetter ;  but 
they  knew  nothing  of  any  change  in  the  circumstances  of 
Boyd ;  that  the  defendant  Milliken  had  ample  property,  and 
would  be  fully  able  to  satisfy  all  the  claims  of  the  plaintiffs, 
when  they  should  arrive  at  full  age.  The  defendant  Milliken 
answered,  that  he  had  never  received,  as  guardian,  &c.  any 
part  of  the  proceeds  of  the  personal  or  real  estate,  but  had 
actually  paid,  out  of  his  own  property,  large  sums  of  money 
to  the  plaintiffs. 

Proofs  were  taken  in  the  cause,  which  was  brought  to  a 
hearing,  and  argued  by  Bctts,  for  the  plaintiffs,  and  Fisk,  for 
the  defendants. 

For  the  plaintiffs,  it  was  contended:  1.  That  both  the 
defendants,  G.  Monell,  and  Milliken,  as  guardians,  are  liable 
to  account  for  the  amount  of  the  moneys  received  by  them, 
to  the  plaintiffs.  The  first  inquiry,  then,  is,  whether  Milli- 
ken did,  in  fact,  receive  the  money  of  the  plaintiffs.  Though 
the  answer  was  extremely  inconsistent  and  unsatisfactory  on 
this  point,  yet,  for  the  sake  of  the  argument,  it  was  admitted 
that  it  explicitly  asserted  the  negative.  The  defendants, 
however,  claim  compensation  for  their  services,  as  guardians, 
to  which  they  would  not  be  entitled,  but  on  the  ground  that 
they  both  performed  the  duties  of  guardians,  in  receiving 
the  money  and  putting  it  out  to  the  best  advantage  of  the 
heirs.  The  assertion  of  M.,  in  one  part  of  the  answer,  that 
he  received  the  money  as  administrator,  is  contradicted  by 
another  part  of  it,  in  which  he  admits  that  he  received  it  as 
guardian.  The  schedule,  also,  annexed  to  the  answer,  ex- 
hibits a  charge  of  commission  in  the  account  by  both  as 
guardians  ;  and  one  of  the  exhibits  in  the  testimony  proves 
the  same  fact.  This  exhibit  may  be  urged  as  conclusive 
proof,  at  least,  until  directly  contradicted  by  evidence  on  th« 
f  *  288  I  Part  °f  tne  defendants.  The  receipt,  moreover,  *given  bv 
256 


CASES  IN  CHANCERY.  288 

the  administrators  for  the  proceeds  of  the  personal  estate,  is        1821. 
signed  by  both  of  the  defendants  as  guardians.     It  was  in-  ^^~s^-^_x 
cumbent  on  Milliken  to  prove,  by  other  testimony  than  his 
own,  that  Mondl  received  the  money,  in  the  first  instance.      MONELL 
The  evidence  in  the  cause,  as  it  stands,  must  prevail  against 
the  answer,  admitting,  even,  that  it  was  proof  for  the  defend- 
ants, and  contained  an  unqualified  and  uniform  denial  of  the 
fact ;  for  the  defendant  cannot,  by  his  answer  only,  avoid  the 
effect  of  a  writing  under  his  own  signature.     (Phillips' 's  Ev. 
602.)     Any  matter  set  up  in  contradiction  to  a  written  receipt 
must  be  offered  as  evidence  in  avoidance  of  it.     If  the  defend 
ants  had  answered  that  the  money  was  counted  to  them  both, 
but  was  taken  by  Mondl  alone,  the  latter  part  of  the  answer 
would  be  a  distinct  fact  in  avoidance  of  the  fact  previously 
admitted.     (Hart  v.  Ten  Eyck,  1  Johns.  Ch.  Rep.  162.  and 
note.) 

Again  ;  bonds  have  been  executed  by  both  of  the  defend 
ants  to  each  of  the  plaintiffs,  for  the  faithful  performance  by 
them  both  of  their  duties  as  guardians.     It  is  not,  therefore, 
sufficient  to  acquit  M.,  that  he  has  fully  accounted,  when 
the  undertaking  is  for  himself  and    G.  Mondl.     (3  Johns 
Cases,  52.)     In  regard  to  the  proceeds  of  real  estate,  there 
is  also  a  receipt  to  the  commissioners  signed  by  both  defend- 
ants, as  guardians,  and  the  whole  transaction  shows  that  they 
acted  jointly. 

The  fact  alone  of  joining  in  receipts  for  the  money,  in  the 
absence  of  other  proof,  renders  each  defendant  liable  for  the 
whole  amount.  A  rule  once  prevailed  in  England,  which 
was  recognized  in  Pennsylvania,  (1  Dallas,  311.)  that  either 
of  two  executors,  who  had  executed  receipts  for  assets,  was 
liable  to  the  legatee,  for  the  amount  only  actually  received 
by  him.  But  that  rule  is  exploded,  and  the  doctrine  now 
established  at  law  and  in  equity,  is,  that  if  assets  come  to  the 
hands  of  one  executor  only,  but  both  join  in  a  receipt  for 
them,  both  are  equally  *liable  to  legatees  and  creditors.  (2  [  *  289  J 
Urn.  C.  C.  116.  1  P.  Wins.  241.  1  Salk.  318.  7  East, 
'1 1').)  The  common  law  liability  of  a  guardian  and  executor 
is  substantially  the  same.  Both  are  trustees,  and  are  con- 
sulted as  performing  their  trust  gratuitously.  (I  Johns. 
Ch.  Rep.  84.  510.  527.  620.  303.  281.)  Though  the  ques- 
tion has  been  frequently  agitated,  whether  one  executor  or 
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1821.        trustee  shall  be  answerable  for  the  neglect  or  malfeasance  of 
v—^^v^-«*— '  the  other,  it  is  well  settled,  that  if  two  trustees  join  in  ;i  re- 
ceipt for  money,  so  as  not  to  distinguish  what  has  been  received 
MO.SF.LI..      by  the  one  an(j  \vhat  by  the  other,  each  shall  be  answerable 
for  the  whole.     (2  Fonbl.  Equ.  B.  2.  ch.l.  note  k.     Gill  v 
Attorney  General,  Hardres,  314.     4  Vesey,  596.     11   Vesey, 
252.  333.     7  Vesey,  186.) 

As  to  the  objection,  raised  by  the  defendants,  in  their  an 
swer,  that  they  are  not  bound  to  account  to  the  plaintiffs 
who  are  infants,  before  they  come  of  age,  the  proposition  is 
too  unreasonable  to  merit  a  serious  answer.  From  the 
earliest  times  in  the  history  of  the  law,  guardians  have  been 
held  liable  during  the  minority  of  their  wards;  (Co.  Lilt. 
89.  Fitzh.  N.  B.  1 19.  Cro.  Jac.  218.  640.)  and  this  Court 
has  jurisdiction,  on  the  ground  that  the  guardian  is  a  trustee. 
(2  P  Wins.  119.  1  Johns.  Ch.  Rep.  100.) 

Tne  only  remaining  question  is  as  to  the  remedy,  or  the 
extent  to  which  the  defendants  are  liable.  We  contend  that 
the  moneys  due  to  the  plaintiffs,  who  are  of  full  age,  ought 
to  be  paid  to  them  forthwith ;  that  the  shares  of  the  infant 
plaintiffs  be  paid  into  the  Court,  to  be  placed  out  at  interest, 
under  its  direction ;  or  that  the  defendants  give  further  and 
satisfactory  security  for  the  money ;  and  we  claim,  also,  com- 
pound interest  and  costs.  (1  Johns.  Ch.  Rep.  84.  281.  303. 
510.  527.  4  Johns.  Ch.  Rep.  231.  620.  2  Fonbl.  Equ.  B. 
2.  ch.  7.  note  I:  1  East,  246.  2  Madd.  Ch.  111.  420.  425 
3  Johns.  Cases,  59.  1  Johns.  Ch.  Rep.  3.  100.  565.  11 
Vesey,  462.  18  Vesey,  16.) 

[  *  290  *For  the  defendants,  it  was  contended,  1.     That  the  de- 

fendant Milliken,  never  having  received  any  part  of  the  pro- 
ceeds of  the  property,  was  not  liable  to  the  plaintiffs.  Trus- 
tees have  all  equal  powers,  and  cannot,  like  executors,  act 
separately,  but  must  join  in  all  conveyances,  receipts,  &c. 
It  would  be,  therefore,  unjust  to  make  one  liable  for  money 
received  by  the  other.  In  ex  parte  Parsons,  (Ambler,  219.) 
Lord  Hardwicke  observed,  that  "  if  trustees  join  in  giving  a 
discharge,  and  one  only  receives,  the  other  is  not  accounta- 
ble, because  his  joining  in  the  discharge  was  necessary." 
The  defendants  explicitly  deny  that  Milliken  ever  received 
any  part  of  the  money,  and  the  allegation  is  not  contradicted 
by  the  evidence.  They  may  have  joined  as  guardians  in 
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g. -,ng  receipts;  but  there  is  no  evidence  that  any  of  the        1821. 
money  ever  came  to  the  hands  of  Milliken.     In  regard  to   '— •*"""  -~**-'1 
the  proceeds  of  the  real  estate,  the  mortgage,  it  is  shown,         °vtu 
was  delivered  to  Monell.     (Comyrfs   Dig.  Account,  A.  3.      MO«*:I-«- 
Fonbl.  Equ.  180.  sec.  5.  note.) 

2.  That  the  defendants  are  not  liable  to  account  to  the 
plaintiffs,  who  are  still  infants.     The  Court  are  liberal  in  re- 
gard to  trustees,  so  as  not  to  deter  men  from  acting   for 
others.     (Ambler,  219.     3  Aik.  444.)     There  is  no  evidence 
of  any  misconduct  on  the  part  of  Milliken  that  ought  to  in- 
duce the  Court  to  remove  him,  or  compel  him  to  account,  at 
this  time. 

3.  Even  if  he  should  be  considered  as  liable  for  the  money, 
his  property  is  amply  sufficient  for  the  security  of  the  plain- 
tiffs.    The  full  amount  of  the  demands  of  the  plaintiffs  is 
not  equal  to  one  half  of  his  estate.     That  the  other  guardian 
and  one  of  the  sureties  are  insolvent  cannot  be  imputed  to 
him  as  a  fault.     The  plaintiffs  have  entirely  failed  to  show 
that  Boyd,  the  other  surety,  was  insolvent ;  nor  is  it  pretend- 
ed that  Miller  is  either  embarrassed  or  insolvent.     It  is  true, 
that  both  of  the  defendants  executed  the  bonds  with  sureties 

for  the  due  performance  of  their  *trnst.     But  it  is  a  new  doc-       [  *  291  J 

trine,  that  this  renders  one  trustee  liable  for  moneys  received 

by  the  other ;  and  if  it  is  to  prevail,  no  prudent  man  would 

incur  the   responsibility,  by  executing  such  a  bond.     The 

power  of  this  Court  to  direct  further  security  is  not  questioned ; 

but  it  is  denied  that  any  necessity  exists,  in  the  present  case, 

tor  the  exercise  of  that  power. 

THE  CHANCELLOR.  The  bill  is  filed  by  two  of  the  adult, 
and  by  three  of  the  infant  children  of  James  Monell,  deceased, 
against  the  defendants,  G.  Monell  and  P .  Milliken,  as  guar- 
dians, for  an  account  of  the  real  and  personal  estate. 

1.  As  to  the  personal  estate,  the  answers  admit,  that  on 
the  1st  of  March,  1814,  1459  dollars  and  40  cents  was  re- 
ceived by  the  defendant  G.  M.  as  part  of  the  personal  estate, 
and  that  each  plaintiff  was  entitled  to  one  fifth,  or  291  dol- 
Vs  and  88  cents.  But  the  answers  aver,  that  the  money 
c;imo  to  his  hands,  as  administrator,  and  they  admit,  that  he, 
with  two  other  persons,  were  administrators  of  the  personal 
estate  of  James  Monell,  deceased.  The  answers  deny  that 
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1821.        any  Paft  of  that  money  evei  came  to  the  possession  of  the 
other  guardian,  P.  M-     The  question  on  this  part  of  the 
case  jg   wnether  tne  defendant  P.  M.  be  chargeable  with  this 
MOXKI.L.      money,  as  the  defendant  G.  M.  is  insolvent,  and  has  been 
discharged  under  the  insolvent  act. 

The  testimony  in  contradiction  to  the  averment,  that  no 
part  of  that  money  ever  came  to  the  possession  of  the  de- 
fendant P.  M.,  and  that  it  was  received  by  the  defendant 
G'.  M.  in  his  character  of  administrator,  is  derived  partly 
from  the  answers  themselves.  The  schedule  No.  1,  annex- 
ed to  the  answers,  is  signed  by  the  defendant  G.  M.,  and  it 
admits  the  receipt  of  the  1459  dollars  and  40  cents,  for  the 
plaintiffs,  by  him,  "  as  guardian,"  and  both  those  defendants 
pray,  that  this  schedule  may  be  taken  as  part  of  their  answer ; 
*  292  J  and  in  schedule  No.  2,  annexed  to  the  *answer,  and  which 
they  pray  to  have  taken  in  like  manner,  the  defendants  claim 
a  commission  of  five  per  cent,  on  the  distribution  of  the  above 
sum,  "  as  guardians  ;"  and  they  charge,  "  as  guardians/'  that 
commission  to  each  plaintiff",  for  his  one  fifth  part  of  that  sum, 
being  291  dollars  and  88  cents. 

We  have,  likewise,  a  receipt  (exhibit  A.)  signed  by  both 
of  those  defendants,  "  as  guardians,"  and  dated  the  24th  of 
May,  1815,  in  which  they  acknowledge  to  have  received  of 
the  two  other  administrators,  (John  D.  Nicoll  and  Samuel 
Monell,^)  1459  dollars  and  40  cents,  in  full  of  the  dividend 
due  from  the  estate,  on  settlement,  to  the  five  plaintiffs. 

The  acknowledgments  contained  in  the  schedules  annexed 
to  the  answers,  and  in  this  receipt,  appear  to  me  to  place  be- 
yond all  doubt  the  responsibility  of  the  defendant  P.  M.,  as 
one  of  the  guardians,  for  the  money  so  admitted  to  have  been 
received ;  and  they  prove  that  the  pretence  in  the  answer 
that  the  money  came  exclusively  to  the  hands  of  the  defend- 
ant G.  M.,  in  his  character  of  administrator,  is  utterly  ground- 
less. It  is  further  to  be  observed,  that  the  defendant  P.  M. 
has  furnished  no  evidence  to  counteract  the  inference  neces 
sarily  resulting  from  the  receipt,  that  the  money  came  a> 
much  into  his  possession  or  under  his  control,  as  into  the  po? 
session,  or  under  the  control  of  his  co-guardian. 

2.  Those  defendants  were  also  appointed  guardians  by  the 
Court  of  Common  Pleas,  in  Orange  county,  on  a  proceeding 
in  partition  and  a  sale  of  the  real  estate  of  James  Monell,  dc- 
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censed;  and,  in  that  character,  they  received  for  the  plain-  1821. 
tiffs,  2593  dollars  and  50  cents,  being  the  sum  of  518  dollars 
and  70  cents  for  each  plaintiff.  This  money  was  received 
on  the  6th  of  May,  1815,  by  the  defendants,  in  a  mortgage 
taken  by  the  commissioners  appointed  by  the  Court  under 
the  proceeding  in  partition,  and  assigned  to  them.  The 
answers  state,  that  the  mortgage  was  drawn  by  the  pur- 
chaser, in  favor  of  the  defendants,  and  delivered  *over  to  the  [  *  293 
defendant  G.  M.  But  the  exhibit  C.  proves,  that  the  mort- 
gage was  taken  to,  and  in  the  name  of  the  commissioners, 
for  the  sum  of  4381  dollars  and  65  cents,  payable  in  one,  two, 
and  three  years,  and  that  it  bore  date  the  20th  of  April, 
1815.  The  proportion  coming  to  the  plaintiffs  was  covered 
by  this  larger  sum.  The  mortgage  was  registered  on  the  26th 
of  May,  1815,  and  was  assigned  to  the  defendants,  for  3781 
dollars  and  65  cents ;  and  then  it  was  assigned  by  the  de- 
fendant P.  M.  to  the  defendant  G.  M.,  on  the  7th  of  Febru- 
ary, 1816,  and  cancelled  by  the  latter,  by  an  acknowledg- 
ment of  satisfaction,  on  the  12th  of  April,  1816.  Why  did 
one  guardian  assign  over  his  right  and  interest,  as  a  guardian, 
in  the  mortgage,  to  his  co-trustee,  unless  it  was  to  enable  the 
other  to  collect  and  appropriate  the"  amount  of  the  mortgage 
to  his  own  use,  as  he  shortly  afterwards  did,  and  then  be- 
came insolvent  ?  There  is  no  color,  in  law  or  justice,  for 
the  pretence  that  the  defendant  P.  M.  can  be  exempted 
from  responsibility  for  the  loss  of  that  mortgage  debt  due  to 
the  plaintiff,  when  he  thus  voluntarily  relinquished  his  inter- 
est and  possession,  as  a  trustee,  to  his  co-guardian.  The 
presumption  is,  that  he  did  it  to  accommodate  his  companion 
with  the  use  of  the  money,  for  his  own  private  purposes. 
We  have,  likewise,  in  exhibit  B.,  a  receipt,  signed  by  the  two 
defendants,  "  as  guardians"  for  the  plaintiffs,  dated  May  6th, 
1815,  in  which  they  acknowledge  to  have  received  of  the 
commissioners  in  partition,  2593  dollars  and  50  cents,  being 
518  dollars  and  70  cents  for  each  of  the  plaintiffs. 

In  short,  the  proof  is  decisive,  and  of  the  highest  charac- 
ter, to  show  that  the  defendants  were  equally  and  jointly 
concerned,  as  guardians,  in  the  receipt  and  control  of  the 
moneys  so  received  for  the  plaintiffs,  both  from  the  real  and 
personal  estate ,  and  the  solvent  guardian  cannot  now  be 
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18-21.       permitted  to  shift  the  responsibility  from  himself,  and  place  it 
"— *~^-**~'  exclusively  upon  his  insolvent  partner. 
.M..NKLL  *Lord  Thurlow,  in  the  case  of  Sadler  v.  Hobus,  (2  Bro. 

114.)  took  it  to  be  a  clear  rule,  that  where,  by  any  act  or  any 
agreement  of  the  one  party,  money  gets  into  the  hands  of 
his  companion,  whether  a  co- trustee  or  a  co-executor,  they 
shall  both  be  answerable.  Where  one  executor  puts  money 
into  the  hands  of  his  companion,  he  shows  he  had  it  in  his 
power  to  secure  it,  and  that  his  companion,  for  some  reason 
was  permitted  to  obtain  the  possession  of  the  money.  He 
referred,  among  other  cases,  to  that  of  Gill  v.  Attorney 
General,  (Hardres,  314.)  in  which  Hale,  Ch.  B.,  said,  that, 
if,  by  agreement  between  two  executors,  one  is  to  re- 
ceive and  intermeddle  with  such  part  of  the  estate,  and 
another  with  such  a  part,  each  shall  be  answerable  for  the 
whole. 

The  doctrine  in  that  case  perfectly  applies  to  the  disposi- 
tion of  the  mortgage ;  and  the  defendant  P.  M.,  "  for  some 
reason"  not  explained,  by  a  formal  act,  transfers  his  interest 
in  and  control  over  the  mortgage  debt,  to  his  companion,  to. 
be  by  him  appropriated,  dissipated,  and  lost. 

The  joining  in  the  receipt  of  the  personal  property,  is  pre- 
sumptive evidence  that  the  money  came  equally  into  the 
possession  or  under  the  control  of  both  the  trustees,  and  it 
would  require  direct  and  positive  proof  to  rebut  that  pre- 
sumption. Lord  Eldon,  in  Brice  v.  Stokes,  (11  Vesey, 
324.)  declared,  that  such  a  presumption  arose  from  the  cir- 
cumstance of  joining  in  the  receipt,  and  that  it  was  incumbent 
upon  the  trustee  to  destroy  the  presumption  by  proof,  if  he 
meant  to  exonerate  himself.  There  is  no  proof  in  this  case, 
to  counteract  the  language  of  the  receipts.  There  is  no 
evidence,  out  of  the  joint  answer  of  the  defendants,  that  thf 
moneys  did  not  come  to  the  hands  of  both  of  them  ;  and  I  ap- 
prehend, that  the  answer  is  no  evidence  of  such  a  fact  set 
up  in  avoidance  of,  and  in  contradiction  to,  the  language  of 
the  receipt  signed  by  the  party  himself.  And  if  the  money 
|  *  205  did  not,  in  fact,  come  to  the  hands  of  the  defendant  *P.  J\L, 
yet  if  it  was  paid  to  his  companion,  ivith  his  assent  and  direc* 
tion}  he  is  responsible  for  the  misapplication  of  it. 

•'•'If  a  receipt,"  according  to  Lord  Redesdalc,  in  fry  r 
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Campbell,  (1  Sch.  Sf  Lcf.  341.)  "  be  given  for  the  mere  pur- 
poses  of  form,  then  the  signing  will  not  charge  the  person  not 
receiving.  But  if  it  be  given  under  circumstances  purporting 
that  the  money,  though  not  actually  received  by  both  exec- 
utors, was  under  the  control  of  both,  such  a  receipt  shall 
charge  ;  and  the  true  question  in  all  those  cases  seems  to 
have  been,  whether  the  money  was  under  the  control  of  both 
executors :  If  it  was  so  considered  by  the  person  paying  the 
money,  then  the  joining  in  the  receipt  by  the  executors,  who 
did  not  actually  receive  it,  amounted  to  a  direction  to  pay  his 
co-executor ;  for  it  could  have  no  other  meaning  ;  he  became 
responsible  for  the  application  of  the  money,  just  as  if  he  had 
received  it."  The  chancellor,  also,  (p.  344.)  referred  to  a 
MS.  case  of  Canscy  v.  Barsham  and  Haydcn,  decided  by 
Lord  Hardwickc,  in  1753,  in  which  it  was  declared  that  a 
trustee  was  only  answerable  for  what  he  receives  or  applies, 
but  H.  had  made  himself  liable  by  joining  in  the  deed,  by 
which  the  purchase  money  was  left  in  the  hands  of  the  pur- 
chaser, for  payment  of  the  legacies.  He  was  responsible  for 
the  deficiency  of  B.,  (who  was  in  doubtful  circumstances,) 
though  he  had  received  none  of  the  assets,  because  he  had 
/rtincd  in  ths  direction  to  pay. 

So  in  the  case  of  Brice  v.  StoJces,  already  cited,  Lord  El- 
don  charged  a  trustee,  though  he  did  not  receive  the  money, 
under  the  circumstances,  he  having  joined  in  the  receipt, 
and  permitted  his  co-trustee  to  keep  and  act  with  the  money 
contrary  to  the  trust.  This  is  precisely  the  present  case. 

Lord  Ahanley,  in  Harvey  v.  BlaJceman,  (4   Vesey,  596.) 
took  great  pains  to  extract  some  principle  from  the  cases. 
He  held  that  one  executor  in  trust  was  not  answerable  for 
*the  receipts  of  the  other,  merely  by  permitting  the  other  to       [  *  296  ] 
possess  the  assets,  and  by  joining  in  acts  necessary  to  enable 
him  to  administer.     But  if  he  goes  further,  and  concurs  in 
the  application  of  the  assets,  he  was  liable.     And  from  the    if  two  trustee* 
doctrine  in  Crosse  v.  Smith,  (7  East,  246.)  and  in  the  other  ii",^."!^,'^ 
.  which  have  been  referred  to,  it  maybe  laid  down  as  pnma/<ir,.->-\->- 

*  dencc,  that  thn 

a  principle,  that  if  two  guardians  or  other  trustees  join'  in  mom-v  came  to 
c  .    .  »     .      _,          ,  t      i    ,   i      the    bench    "i 

a.  receipt  for  moneys,  it  is  pnma  facu ,  though  not  absolutely  i,0ti.. 

conclusive,  evidence,  that  the  money  came  to  the  hands  of  ln^t,  £i«iriy 
both  ;  that  one  trustee  may  show,  by  satisfactory  proof,  that  prov"s  lhal  ^ 

•  J  J    l  '  joining    in     the 

the  joining  in  the  receipt  was  necessary,  or  merely  formal,  receipt  was «/ 
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and  that  the  moneys,  in  fact,  were  paid  to  his  companion 
that  without  such  satisfactory  proof,  he  must  be  liable  to  tli€ 
cestui  quc  trust,  and  that,  if  the  moneys  were,  in  fact,  paid  to 
M'.sti.i.       his  companion,  yet  if  they  were  so  paid  by  his  act,  direction, 
irwart/onnere-  or  agreement,  and  when  he  had  it  in  his  power  to  have 
liMtti^Tmoncy  controlled  or  secured  the  money,  he  is,  and  ought  to  be,  re- 

«;is.     in     fact,   ~noni!:i,lp 

paid  to  his  com-  sponsime. 

pauion.  without       {n  tne  present  case,  there  is  not  the  least  shadow  of  pre- 

li  -;  (tircclioii  or  . '  . 

<  ..MM  ni.  and  it  tence  for  exempting  the  defendant  P.  J\L  from  answering  for 

power  to  con-  the  proceeds  of  the  real  estate  belonging  to  the  plaintills 

the  iHonftvr'hc  wno  are  m^ants  >  and  tne  plaintiffs  who  are  adults  have  been 

oD^bkj1'0  rc   alrea(ty  secured  in  their  proportion  of  these  proceeds,  and 

they  do  not  seek  any  relief  in  this  suit  on  that  branch  of  the 

case.     With  respect  to  the  proceeds  of  the  personal  estate, 

there  is  no  proof  to  countervail  the  inference  arising  from 

the  receipt  and  the  schedules  annexed  to  the  answer.     And 

if  the  money  did,  in  fact,  go  exclusively  into  the  hands  of  the 

defendant  G.  M.,  the  presumption  is,  (and,  as  Lord  Rcdesdale 

observed,  the  joining  in  the  receipt  appears  to  have  no  other 

meaning  than  this,)  that  it  was  paid  under  the  direction  of 

the  defendant  P.  M.,  and  that  he  voluntarily  concurred  in 

such  an  appropriation  of  it,  when  he  had  the  money  equally 

within  his  own  power  and  control. 

The  plaintiffs  who  are  adults  are,  then,  entitled  to  a  de- 
[  *  297  ]  cree,  *for  the  payment,  by  the  defendants  G.  M.  and  P.  M., 
of  the  291  dollars  and  88  cents,  due  to  each  of  them  respec- 
tively, with  interest  thereon,  from  the  24th  of  May,  1315. 
As  to  the  like  sum  with  interest,  due  to  each  of  the  three  in- 
fants, and  as  to  the  sum  of  518  dollars  and  70  cents,  due  to 
each  of  the  three  infants,  with  interest  from  the  20th  of  April, 
1815,  another  question  arises.  The  defendant  P.  M.  is  an- 
swerable, as  guardian,  for  these  sums,  and  if  they  were  per- 
fectly safe  and  secure  in  his  hands,  he  would  not,  in  an  or- 
dinary case,  be  called  upon  for  the  money,  until  the  infants 
came  of  age.  But  if  the  credit  of  him,  or  the  sureties,  is 
doubtful  or  precarious,  so  as  to  raise  great  fear  as  to  the 
ultimate  safety  of  the  moneys,  it  is  then  the  course  of  the 
^  Court  to  allow  the  moneys  to  be  called  in,  for  and  on  be- 

half of  the  infant,  or  to  require  better  security.  In  this  case, 
Cr.  M.,  one  of  the  guardians,  has  failed,  and  been  suffered  b) 
his  co-guardian  to  appropriate  and  misapply  the  trust  moneys 
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The    other    guardian    remains    solvent,    with    depreciated  1821. 

property,  aad  one  of  the  sureties  to  the  guardianship  of  the  ^^^v-**^ 

personal  estate  is  worth  little  or  nothing.     One  of  the  sure-  M°»EI  ^ 

ties  to  the  guardianship,  respecting  the  proceeds  of  the  real  MONEJ.L. 
estate,  has  failed,  and  the  other  is  the  same  surety  who,  as  I 
observed  before,  is  worth  little  or  nothing. 

Under  these  circumstances  of  a  complete  insolvency  of  one  Guardians  or 

,,     ,  ,     ~  ,    trustees  maybe 

guardian  and  one  surety,  of  the  very  slender  and  doubtful  called  to  'ac 
credit  of  another  surety,  of  the  considerable  length  of  time  and  be^reqdred 
that  .the  minorities  of  the  plaintiffs  will  continue,  and  of  the  JJj™*^'^ 
heedless  manner  in  which  the  only  solvent  guardian  has  suf-  Court,  and  to 

give  further  se- 

fered  his  companion  to  deal  with  the  property,  I  am  of  opm-  curity   to   ac- 
ion,  that  the  defendant  P.  M.  ought  to  be  required  to  bring  h°fants^come  o/ 
the  moneys  due  to  the  infant  plaintiffs  into  Court,  to  be  put  age- 
out  under  its  direction,  or  to  give  further  and  sufficient  secu- 
rity, to  be  approved  of  by  a  master,  to  account  for  the  prin- 
cipal and  interest  to  the  infants,  when  of  age. 

It  is  too  plain  a  proposition  to  stand  in  need  of  authorities, 
*(though  the  counsel  for  the  plaintiffs  have  cited  some  to  the  [  *  299  J 
point,)  that  the  infant  ward  may  come  into  this  Court,  bv 
his  next  friend,  and  call  his  guardian  to  account,  or  require 
him  to  give  better  security,  if  the-state  of  the  case  should 
call  for  it.  Lord  Redesdale  said,  in  Blake  v.  Blake,  (2  Sch. 
fy  Lef.  26.)  that  according  to  the  modern  decisions  and 
present  practice,  where  there  are  no  debts,  or  the  debts  are 
all  paid,  and  no  purpose  for  which  money  is  to  be  left  in  the 
hands  of  a  testamentary  guardian  and  executor,  the  money 
is  ordered  into  Court,  and  laid  out  for  the  benefit  of  the  par 
ties  concerned. 

The  following  decree  was  entered : 

"  It  is  declared,  that  the  defendant  P.  M.  is  responsible, 
as  guardian,  for  the  proceeds  of  the  real  and  personal  estate 
of  J.  M.  deceased,  belonging  to  the  plaintiffs,  and  which 
nay  have  come  to  his  possession,  or  under  his  control,  and 
particularly  for  which  joint  receipts  of  the  dates  of  the  6th 
and  24th  of  May,  1815,  were  given  by  him  and  the  defend- 
ant G.  M.,  as  guardians,  to  the  plaintiffs.  And  it  is  further 
declared,  that  the  two  plaintiffs  who  are  adults,  are  entitled 
to  payment  from  the  said  guardians,  and  from  the  defendants 
J.  R.  B.  and  P.  M.,  as  their  sureties,  upon  their  default,  of 
their  proportion  of  the  proceeds  of  the  said  personal  estate. 
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1821.  And  it  is  further  declared,  that  the  plaintiffs  who  are  infants, 
--*— x^^x-  are  entitled  to  call  the  said  guardians  to  account,  touching 
XF.I.L  their  respective  proportions  of  the  proceeds  of  the  said  reaj 
.M..NFLL.  and  personal  estate  ;  and  inasmuch  as  one  of  the  guardians 
and  one  of  the  sureties  given  by  them,  have  become  insol- 
vent, and  the  security  otherwise  impaired,  the  infant  plaintiffs 
are  entitled  to  have  the  balance  of  such  proceeds  due  to 
them,  either  brought  into  Court,  to  be  put  out  under  its  di- 
rection, for  their  benefit,  or  to  have  the  defendant  P.  M.,  the 
solvent  guardian,  give  additional  and  satisfactory  real  securi- 
ty, to  account  and  pay,  when  the  infants  come  of  age.  It  is 
thereupon  ordered,  &c.  that  it  be  referred  to  a  master,  to 
take  and  state  an  account  of  the  amount  due  to  the  plaintiffs 
[  *  299  ]  J-  *J'  M-  and  J-  M.  M.,  from  the  defendants  G.  M.  and  P. 
M.,  as  their  late  guardians,  for  their  proportion  of  the  pro- 
ceeds of  the  personal  estate,  and  that  on  such  accounting,  the 
defendant  P.  M.  be  charged  with  their  proportion  of  the 
proceeds  which  may  have  come  to  his  hands  or  possession, 
and  particularly  for  which  he  united  in  a  receipt  with  the  de- 
fendant G.  M.,  to  two  of  the  administrators  of  the  said  estate  ; 
and  that  he  be  also  charged  with  lawful  interest  on  such 
proportion  of  the  said  proceeds,  from  the  date  of  such  receipt, 
and  be  credited  for  all  payments  made  to  those  plaintiffs  by 
either  of  the  defendants,  and  that  he  be  also  entitled,  on  such 
accounting,  to  all  just  allowances,  charges,  and  expenses,  as 
guardian,  and  properly  chargeable  to  those  plaintiffs.  And 
it  is  further  ordered,  that  the  master,  also,  take  and  state 
an  account  of  the  moneys  due  the  infant  plaintiffs,  for  the 
proceeds  of  the  real  and  personal  estate  belonging  to  them, 
and  which  may  have  come  to  the  hands  or  possession  of  the 
defendants  G.  M.  and  P.  M.,  or  either  of  them ;  and  that 
on  such  accounting,  the  defendant  P.  M.  be  charged  with 
the  proportion  of  the  said  proceeds,  belonging  to  the  said 
infants,  which  may  have  come  to  his  hands  or  possession,  or 
been  subject  to  his  disposition  or  control,  and  particularly 
that  he  be  charged  for  the  amount  thereof  so  due  to  the  said 
infants,  and  contained  in  the  said  receipts  of  the  6th  and  24th 
of  May,  1815,  or  either  of  them;  and  as  and  for  so  much 
cash  received,  from  the  dates  of  the  said  receipts  respectively, 
together  with  lawful  interest  on  the  balance  so  to  be  found 
due  to  the  said  infants,  from  the  date  of  the  said  receipts 
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and  thLt  tin.  said  P.  M.  be  credited  for  all  payments  and 
advances  (if  any)  to  and  for  the  said  infants  respectively, 
made  by  either  of  the  defendants,  and  be  allowed  all  just  al- 

b\vances.  charges,  and  expenses,  as  such  guardian,  and  which 

HOFFMAN 

may  be    properly  chargeable   by  him    to    the   said    infants. 

Arid  it  is  further  ordered,  that  he  take  and  state  an  account 

of  the  amount,  value,  and  competency,  of  any  security,  real 

or  personal,  that  may  be  offered  by  or  on  behalf  of  P.  M., 

*for  the  payment  of  the  said  balance,  with  interest,  when  the        [  *  300  J 

said  infants  shall  respectively  arrive  at  full  age,  together  with 

his  opinion  touching  the  solidity  and  safety  of  such  security ; 

and  that  he  report  •  thereon  with  all  convenient  speed ;  and 

the  question  of  costs  and  all  further  questions  are  reserved 

until  the  coming  in  of  the  report." 


THE  NORTH  RIVER  STEAM  BOAT  COMPANY 

against 
A.  N.  HOFFMAN  and  others. 

[Overruled,  3  Cow.  713.] 

Where  a  corporation  are  plaintiff's,  it  must  appear,  that  all  the  persons 

jointly  interested,  are  entitled  to  sue  in   the  Courts  of  the  United 

States,  in  order  to  give  a  Circuit  Court  of  the  U.  S.  jurisdiction  of  the 

cause. 
If  some  of  the  parties,  plaintiffs  and  defendants,  respectively,  are  citizens 

of  the  same  state,  the  cause  cannot  be  removed  from  the  State  Court 

to  a  Circuit  Court  of  the  U.  S. 
This  Court  will  grant  and  continue  an  injunction  to  enforce  the  statutes 

of  tliis  state,  giving  an  exclusive  right  to  certain  persons  to  navigate 

the  waters  of  this  state  with  steam  boats. 

BILL  filed  by  the  plaintiffs;  for  an  injunction  to  stop  the 
running  of  the  steam  boat,  called  the  United  States,  on  the 
waters  of  Hudson  river.  The  bill  stated  the  several  statutes 
nt  the  legislature  of  this  state  of  1798,  1803,  1807,  1808, 
1811,  and  1820,  by  virtue  of  which  the  plaintiffs  claimed  to 
l>c  entitled  to  the  exclusive  right  and  privilege,  for  the  time 
therein  limited,  of  employing  and  using  boats  propelled  by 
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IH-21.       firo  or  steam,  upon  the  navigable  waters  of  this  stale.     The 
^.^•^/-^^  bill  charged,  that  the  plaintiffs,  and  those  from  whom  they 
N  n!  "..'I' V  K  Derived  title,  had  been  in  the  uninterrupted  use  and  enjoy- 
ment of  this  exclusive  privilege,  under  *the  protection  of  the 
f  *  'J01  1        l«lws>  f°r  tlie  last  ten  years  and  upwards,  and  had  laid  out,  in 
the  purchase  of  such  right,  and  in  steam  boats,  the  su:n  of 
$600,000.      That  the  defendants    had  lately  combined    to 
build  a  steam  boat  to  invade  and  destroy  the  right  of  the 
plaintiffs,  and  were  actually  engaged    in  that  trespass,  and 
navigating  the  Hudson  river,  and  carrying  passengers  to  and 
from  New- York  and  Albany. 

The  bill  was  sworn  to,  and,  according  to  the  direction  of 
the  chancellor,  due  previous  notice  of  the  motion  for  an  in- 
junction was  given  to  the  defendants. 

The  defendants  regularly  entered  their  appearance  to  the 
bill,  and  immediately  presented  a  petition  to  remove  the 
cause  into  the  Circuit  Court  of  the  United  States,  to  be  holden 
in  New-York  in  September  next. 

In  support  of  their  petition,  four  of  the  defendants  stated, 
by  affidavit,  that  they  were  citizens  of  New-Jersey,  and  sole 
owners  of  the  new  boat,  and  were  desirous  of  removing  the 
cause  into  the  Circuit  Court  of  the  United  States,  and  offered 
the  requisite  security.  It  was  further  stated  by  one  of  the 
defendants,  upon  affidavit,  that  the  boat  United  States  had 
been  enrolled,  and  a  coasting  license  obtained  for  her,  from 
the  custom-house  at  Perth  Ainboy,  in  New- Jersey,  and  had 
regularly  cleared  out  from  Perth  Ainboy  for  Albany,  and  was 
intended  to  carry,  on  freight,  foreign  merchandise,  on  her 
trips  between  Albany  and  Perth  Amboy,  and  also  to  carry 
passengers ;  and  that  the  boat  had  regularly  cleared  out,  on 
each  trip  from  Perth  Amboy,  and  duly  reported  herself  to  the 
surveyor  of  the  port  of  Albany. 

In  opposition  to  the  petition  for  removal  of  the  cause,  one 
of  the  plaintiffs,  or  a  member  of  the  company,  stated  by 
affidavit,  that  he  was  secretary,  and  kept  the  tvx>ks  of  the 
company,  and  that  all  transfers  of  shares  or  stock  were  rr.adt 
upon  the  books,  and  that  three  of  the  stockholders,  whom  hi 
I' *  302  1  *named,  were  citizens  of  Connecticut,  and  another  a  citi/ei 
of  New-Jersey,  and  another  a  citizen  of  Pennsyhanir,  anr 
that  they  were  all  residents  in  those  states ;  and  the  fac 
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ot  their  residence  in  those  states  rc*uectively  for  several  yeais       1821. 
past,  was  proved  by  the  affidavit  of  another  person.  ^^— -v— -^ 

NORTH  KIVEI 
COMPANI 

The  cause  was  argued  by  Golden  and   T.  A.  £mmet,  fo.r           v. 
the  plaintiffs,  and  by  Wells,  D.  13.  Ogden,  W.  A.  Duer,  and 
Woodward,  for  the  defendants. 

The  counsel  for  the  plaintiffs  contended, 

1.  That  the  injunction  ought  to  be  allowed  upon  the  mat- 
ter of  the  bill,  and  before  the  defendants  were  permitted  to 
appear  and  present  their  petition. 

2.  That  the  case  was  not  within  the  act  of  Congress  al- 
lowing a  removal. 

3.  That  the  merits  of  the  case  were  with  them,  and  had 
been  settled  by  two  unanimous  decisions  of  the  Court  of 
Errors ;  and  this  case  could  not  be  distinguished  from  those 
cases. 

The  counsel,  in  support  of  these  points,  cited  3  Dallas, 
382.  4  Dallas,  7.  12.  22.  1  Cranch,  343.  2  Cranch,  126. 
3  Cranch,  267.  5  Cranch,  57.  1  JVheaton,9\.  3  Wheaton, 
501.  9  Johns.  Rep.  507.  17  Johns.  Rep.  488. 

The  counsel  for  the  defendants  contended  for  the  reverse 
of  all  the  above  points,  and  cited  3  Wheaton,  591. 

THE  CHANCELLOR.  The  petition  to  remove  the  cause  to 
the  Circuit  Court  of  the  United  States,  cannot  be  granted, 
because  the  Circuit  Court  have  not  cognizance  of  the  case, 
[f  the  petition  is  granted,  the  cause  will  undoubtedly  be  dis- 
missed from  the  Circuit  Court,  when  it  meets  at  New-York, 
in  September;  and  in  the  mean  time,  the  defendants  will  be 
left  to  reap  undisturbedly  the  profits  of  their  illegal  invasion 
of  the  plaintiff's  privilege.  It  appears,  undeniably,  by  the 
bill,  and  by  the  affidavits  *in  aid  of  it,  that  some  of  the  mem-  [ 
hers  of  the  association  of  the  plaintiffs  are  citizens  of  other 
states,  and  one  of  them  a  citizen  of  New-Jersey.  Now,  it 
h:is  been  repeatedly  decided  by  the  Supreme  Court  of  the 
I 'tilled  States,  (Strawbridgcv.  Curtis,  3  Cranch,  267.  Hope 
Insurance  Company  v.  Boardmcn,b  Cranch,  51.  Rank  of  the 
I  S.  v.  [)e.vcanr.5  Cranch,  61.  Corporation  of  N.  Orleans 
v.  Ifintcr,  1  Wheat.  91.  Cameron  v.  M'Roberts, '3  Wheat. 
591.)  '.hat  the  right  of  a  corporation  to  sue  in  the  Federal 
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1821.  Courts,  must  depend  upon  the  character  and  citizenship  of 
its  several  members ;  and  that  in  order  to  give  the  Federal 
Courts  jurisdiction  of  a  case,  it  must  appear,  affirmatively 
and  clearly,  that  all  the  plaintiffs,  in  the  given  case,  are  en- 
titled to  sue  or  be  sued  in  the  Federal  Courts.  Each  person 
concerned  in  the  joint  interest  must  be  competent  to  sue  or 
be  sued  in  those  Courts.  To  apply  the  doctrine  to  this  case, 
it  will  be  perceived,  at  once,  that  the  plaintiffs  cannot  sue  the 
defendants  in  the  Federal  Courts,  because  some  of  the  plain- 
tiffs, and  some  of  the  defendants,  who  are  parties  to  the  suit, 
and  have  not  disclaimed,  are,  respectively,  citizens  of  this  state  ; 
and  citizens  of  the  same  state  cannot  sue  each  other  in  the 
Federal  Courts.  So,  it  appears,  also,  that  one  of  the  plain- 
tiffs is  a  citizen  of  New-Jersey,  and  he  cannot  sue  the  de- 
fendants who  are  citizens  of  New-Jersey,  in  the  Federal 
Courts.  The  parties  to  the  suit  must  be,  as  against  each 
other,  wholly  citizens  of  different  states,  or  the  Federal  Courts 
have  no  jurisdiction.  The  Federal  Courts  say  so,  themselves, 
and  have  uniformly  disclaimed  any  jurisdiction,  where  the 
case  was  not  plainly,  and  by  positive  averments  upon  record, 
brought  within  their  cognizance.  (3  Dallas,  382.  1  Cranch, 
343.  2  Cranch,  1.  126.)  There  can  be  no  possible  doubt 
in  this  case,  upon  the  facts  admitted,  that  this  cause  could 
not  be  decided  originally  in  the  Federal  Courts,  and  that, 
therefore,  it  could  not  be  removed  in  the  way  proposed  ;  and 
though  I  may  regret  the  necessity  of  exercising  the  jurisdic- 
'  *  304  1  tion  *which  is  thrown  upon  me  in  this  case,  yet  I  have  no 
alternative.  The  case  can  eventually  be  reviewed  in  the 
Supreme  Court  of  the  United  States ;  but  it  must  go  there, 
in  the  ordinary  channel,  by  means  of  an  appeal  from  the  de- 
cision of  this  Court  to  the  Court  of  Errors,  and  from  tho 
Court  of  Errors  to  that  Court. 

The  motion  to  remove  the  cause  is  consequently  denied. 

The  next  question  is  upon  the  motion  for  an  injunction 
founded  upon  the  bill. 

On  this  point,  there  is  still  less  room  for  hesitation.  The 
plaintiffs  are  in  possession  of  an  exclusive  privilege,  granted 
or  confirmed  by  six  different  legislatures ;  and  if  such  a 
right,  flowing  from  such  an  authority,  be  not  conclusive  and 
binding  upon  all  our  Courts  and  all  our  citizens,  it  would  be 
idle  to  talk  about  rights  and  property,  or  the  security  of  a 
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government  of  laws.     The  validity  and  constitutionality  of         1821. 
these  laws  were  brought  into  discussion  in  the  Court  of  Er- 
rors,  in  March,  1812,  in  the  cause  of  Livingston  v.  Van  In- 

Sen,  and  the  Court  unanimously  declared  these  laws  to  be       . 

J  HOFFMAN 

valid  and  constitutional. — The  defendants  have,  however, 
got  their  boat  enrolled  and  licensed  under  the  laws  of  the 
United  States,  as  a  coasting  vessel,  and  so  had  the  defendant 
in  the  cause  of  Ogden  v.  Gibbons,  in  which  the  parties  were 
citizens  of  New- Jersey ;  and  yet  it  was  decided  by  the  Court 
of  Errors,  with  the  same  unanimity,  in  January,  1820,  that 
the  circumstance  of  the  enrolment  and  license  made  no  al- 
teration in  the  case,  and  gave  the  steam  boat  no  additional 
right  to  disturb  the  plaintiffs  in  the  enjoyment  of  their  ex- 
clusive privilege  under  the  several  statutes  of  this  state. 
Whenever  the  Supreme  Court  of  the  United  States  shall  de- 
cide that  the  privilege  granted  under  our  statutes  is  against 
the  constitution  of  the  Union,  it  will  be  in  time  to  abandon 
the  statutes,  and  give  up  the  protection  of  the  boats  navi- 
gating under  that  sanction.  But  no  such  decision  has  been 
made,  or  is  anticipated,  and  the  present  case  cannot  but  ex- 
cite surprise  for  the  temerity  *and  infatuation  with  which  the  [  *  305 } 
laws  are  once  more  attempted  to  be  infringed.  This  Court 
has  no  alternative  left.  It  is  bound  to  declare  .and  to  en- 
force the  law  as  it  stands,  and  the  injunction  must  be 
granted  according  to  the  prayer  of  the  bill. 

871 


305  CASES  IN  CHANCERY. 

1821. 


BAY  an(^  others,  administrators  of  BAY  and  VAN  NESI 
and  others,  surviving  executors  of  BACHMAN,  . 

against 
I.  TALLMADGE. 

[Explained,  4  Edw.  330.] 

Where  bail  become  fixed  at  law  with  the  payment  of  the  debt  of  the 
defendant,  their  character  of  bail  ceases.  After  judgment  and  execu- 
tion against  bail  or  sureties,  there  is  an  end  to  the  relationship  of  prin- 
cipal and  surety  ;  and  the  bail  cannot  claim  any  advantage  against  the 
creditor,  on  the  ground  of  a  want  of  due  diligence  in  prosecuting  t.he 
principal  debtor. 

Apj  3rf,  ana  THE  original  bill,  filed  10th  of  June,  1799,  by  John  Bay 
and  Abraham  Bachman,  stated,  that  on  the  24th  of  Septem- 
ber, 1795,  the  defendant,  pretending  to  have  title  to  lands  in 
Pennsylvania,  under  the  Connecticut  claim,  sold  the  same  to 
Henri/  Plainer,  and  took  his  bond,  for  the  consideration  mon-  . 
ey,  being  1100  pounds.  That  Bay  and  Bachman  became 
bail  to  the  arrest,  in  April,  1793,  for  Henry  Plainer,  in  an 
action  of  debt  brought  by  the  defendant,  J.  T.,  against  him, 
in  the  Supreme  Court,  on  the  bond  of  P.  That  on  the  17th 
of  October,  1796,  B.  and  B.  were  arrested  on  the  bail  bond, 
and  they,  afterwards,  procured  Peter  Van  Loon  to  become 
bad  to  the  action,  and  the  bail  piece,  with  the  justification, 
was  filed.  The  suit  on  the  bail  bond  was  prosecuted  by  the 
attorney  of  T.,  and  a  judgment  by  default  entered,  and  a  fi. 

\  *  306  ]  fa.  issued,  *by  virtue  of  which,  the  sheriff  seized  the  proper- 
ty of  B.  and  B.  Notice  of  an  application  to  the  S.  C.  for 
relief,  was  given  by  B.  and  B.,  but  the  motion  was  waived, 
in  consequence  of  an  agreement  in  writing  between  the  at- 
torneys of  the  parties  in  the  original  suit  and  the  attorney  for 
the  plaintiffs,  by  which  it  was  agreed,  "  that  the  judgment 
should  be  entered  up  by  consent,  in  the  original  suit,  against 
P  .  upon  condition  that  the  plaintiff  in  that  suit  stay  pro- 
ceedings against  the  defendants  in  the  bail  bond  suit,  until 
the  event  of  the  measures  taken  to  recover  of  the  defendant 
P.  so  much  of  the  debt,  interest,  and  costs,  as  might  be  re- 
coverable, should  be  ascertained."  That  a  judgment  by  de- 
fault was  accordingly  entered  against  P.  in  the  origina. 
272 


CASES  IN  CHANCERY.  .306 

cause,  without  any  new  or  other  bail  to  the  action,  and  ajl  1821. 
fa.  was  issuea  in  April  vacation.  1797,  and  a  levy  made  by 
the  sheriff"  on  the  personal  property  and  real  estate  of  P., 
consisting  of  a  farm,  worth  above  1500  pounds,  and  goods 
and  chattels,  to  a  considerable  amount.  That  Bachman, 
(now  deceased,)  had  a  prior  judgment  against  P.,  which  he 
consented  to  waive  in  favor  of  T.,  the  present  defendant. 
That  the  sheriff  advertised  the  property  for  sale  on  a  day 
in  July,  1797,  and  on  the  day  appointed  for  the  sale,  it  was 
postponed  to  the  14th  of  October  following,  without  the  priv- 
ity or  consent  of  the  plaintiff  in  the  suit,  or  his  agent,  but 
with  the  consent  of  Bay,  one  of  the  bail  to  the  arrest.  That 
on  the  14th  of  October.  1797,  T.  did  not  attend;  and  the 
sheriff,  by  direction  of  Solomon  Sutherland,  T.'s  agent,  post- 
poned the  sale  for  six  months.  That  Backman,  and  the  at- 
torney or  agent  of  Bay,  were  present,  and  urged  the  sale  at 
the  time,  and  the  agent  of  Bay  declared,  that  if  the  sale  did 
not  proceed,  Bay  would  not  consider  that  they  were  bound 
to  secure  the  debt.  That,  at  that  time,  the  personal  proper- 
ty, consisting  of  hay,  grain,  stock,  cattle,  &c..  levied  on,  was 
worth  700  pounds.  That  J.  R.  Van,  Rcnssdaer  was  pres- 
ent, and  offered  to  bid  to  the  amount  of  the  debt,  interest, 
*and  costs,  on  a  credit  of  six  months,  and  give  satisfactory  [  *  307 
security  for  the  payment ;  but  &  Sutherland,  agent  of  T., 
refused  the  offer.  That  on  the  14th  of  April,  1798,  the  day 
to  which  the  sale  was  last  postponed,  the  real  estate  of  P. 
was  sold,  and  bid  off  by  the  son  and  agent  of  T.  for  400 
dollars ;  and  the  personal  property  on  the  farm,  being  a  very 
small  part  of  what  was  there  in  October  preceding,  was  sold 
for  400  dollars.  That  Bay  attended  for  the  purpose  of  pro- 
t  uring  such  a  sale  of  the  property  as  would  extinguish  the 
debt,  and  bid  accordingly.  That  M.  B.  T.,  the  son  and 
agent  of  T.,  requested  him  not  to  bid,  and  promised  that  if 
he,  Bay,  would  desist,  and  permit  him,  the  son  of  T.,  to  be- 
come the  purchases,  Bay  should  be  equally  interested  in  the 
purchase  ;  and  Bay  accordingly  desisted.  That  at  the  time 
the  sale  was  postponed,  in  October,  1797,  there  subsisted  a 
controversy  respecting  the  contents  nnd  import  of  the  deed 
from  T.  to  P.,  and  the  extent  of  the  covenants  it  contained : 
and  it  was  then  agreed  between  S.  S.,  as  agent  of  T.,  and 
/'..  that  the  latter  should  deliver  up  the  deed,  and  release 
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1821.  the  covenant  of  warranty,  in  six  months,  from  the  14th  of 
October,  1797,  and,  in  lieu  thereof,  accept  a  deed,  for  the 
two  townships  of  land,  with  a  covenant  of  warranty  against 
the  Connecticut  claim  only  ;  and  for  the  performance  of  this 
agreement,  *$*.  and  Charles  Vincent  assigned  and  delivered  to 
J.  R.  V.  R.  a  bond  from  H.  J.  V.  R.  to  them,  on  which 
was  due  the  sum  of  400  pounds,  for  the  use  of  T.,  if  the 
deed  should  not  be  delivered  up  and  the  covenant  released ; 
and  in  consideration  thereof,  &  Sutherland,  as  agent  of  T., 
agreed  to  postpone  the  sale  for  six  months.  That  the  agree- 
ment was  reduced  to  writing,  and  signed  by  S.  S.  as  agent 
of  T.,  and  by  P.  That  on  the  10th  of  April,  1798,  pursu- 
ant to  the  agreement,  P.  delivered  up  the  first  deed,  with  a 
release  of  the  covenant,  and  T.  executed  to  him  a  second 
deed.  This  deed  (which  was  set  forth  in  hac  verba}  re- 
cited the  agreement  of  the  12th  of  October,  1797,  and  that 
*  308  ]  the  deed  was  made  in  pursuance  ^thereof.  The  bill  further 
stated,  that  the  son  of  T.  sold  the  land  of  P.  purchased  by 
him  at  the  sheriff's  sale,  without  covenants,  to  A.  Spcnct  i 
and  J.  C.  Hogeboom,  for  less  than  the  value,  but  for  more 
than  the  amount  due  to  T.  'from  P.  That  T.,  the  defend- 
ant, received  from  A.  S.  and  J.  C.  H.,  a.  written  indemnity 
against  B.  and  B.,  by  which  T.  was  to  obtain  from  them 
the  amount  of  the  judgment  against  P.,  deducting  the  bid  at 
the  sheriffs  sale,  and  A.  S.  and  J.  C.  H.  were  to  keep  the 
defendant  T.  harmless  from  any  claim  of  B.  and  B.  Tha 
the  defendant  had  ruled  the  sheriff  to  return  the  execution 
against  B.  and  B.  before  the  12th  of  June,  1799,  &c.  The 
bill  prayed  that  the  defendant  might  be  enjoined  from  all 
further  proceedings  at  law,  and  for  general  relief. 

Bachman,  one  of  the  plaintiffs  in  the  original  bill,  having 
died,  a  bill  of  revivor  by  Bay,  and  the  executors  of  Bach 
man,  was  filed  July  3d,  1802:  and  Bay,  afterwards  dying, 
another  bill  of  revivor  was  filed  by  his  administrators,  and 
the  surviving  executors  of  Bachman,  on  the  20th  of  March. 
1819. 

The  ansioer  to  the  original  bill  was  filed  July  5th.  1799  ; 
but  by  some  arrangement  between  the  counsel  of  the  parties, 
the  original  bill  and  the  answer  were  re-engrossed,  and  filed 
as  of  the  22d  of  October,  1803,  in  the  names  of  different  so- 
licitors. The  answer  admitted  the  sale  of  the  Pennsylvania 
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lands  by  the  defendant  to  P.  &c.,  the  bond  for  the  consider-  1821 
ntion  money,  and  the  suit  thereon  in  the  S.  Court,  and  al- 
leged that  the  defendant  had  a  good  title  to  the  lands  under 
the  Connecticut  Susquehannah  Company.  That  no  notice  of 
special  bail  was  received  by  the  defendant's  attorney,  until 
after  the  service  of  the  writ  in  the  bail  bond  suit,  and  there 
was  no  offer  to  pay  the  costs,  and  the  person  offered  as  spe- 
cial bail  was  insolvent.  That  both  B.  and  B.  were  arrested 
in  the  suit  *on  the  bail  bond,  and  a  judgment  entered  there  [  *  309  ] 
in,  by  default,  in  January  term,  1787,  and  execution  was  is- 
sued thereon  and  levied  on  the  property  of  both  of  them 
That  Bay  gave  notice  of  a  motion  to  set  aside  the  judgment; 
but  as  the  proceedings  were  all  regular,  and  T.  had  lost  a 
trial,  the  motion  could  not  have  been  granted.  The  defend- 
ant admitted  the  agreement  of  October,  1797,  as  stated  in 
the  bill,  to  which  a  stipulation  was  annexed  that  the  plain- 
tiffs should  not  require  an  execution  to  be  issued  on  the  suit 
against  P.  in  any  other  county  than  Columbia.  That  a  fi. 
fa.  was  issued  on  the  5th  of  June,  1797,  against  P.  to  the 
sheriff  of  Columbia,  who  levied  on  a  farm  of  150  acres  and  a 
half,  a  grist  and  saw  mill,  belonging  to  P.,  which  was  worth, 
at  least,  1500  pounds,  and  on  personal  property,  the  amount 
of  which  the  defendant  did  not  know.  The  defendant  ad- 
mitted the  statement  as  to  the  postponement  of  the  sale  in 
October,  1797,  and  that  his  attorney,  A.  Spencer,  attended, 
and  S.  Sutherland  attended  also,  being  interested  in  the 
avails  of  the  judgment,  and  the  defendant  being  himself 
obliged  to  go  a  journey.  That  the  son  of  the  defendant 
purchased  the  farm  at  the  sheriff's  sale,  on  the  1 1th  of  April, 
1798,  for  378  dollars,  and  the  personal  property  for  74 
dollars  and  34  cents ;  but  denied  that  the  agent  of  Bay 
made  the  declaration  stated,  or  that  J.  R.  V.  R.  made  the 
offer  stated.  That  C.  Vincent  appeared  and  claimed  the 
land,  and  the  greater  part  of  the  personal  property,  under  a 
deed  from  P.  prior  to  the  judgment.  The  defendant  admit- 
ted an  agreement  of  the  import  and  effect  as  charged  in  the 
hill,  at  the  time  of  the  last  postponement  of  the  sale  made 
by  J.  S.,  in  his  behalf,  though  without  the  knowledge  or  di- 
rection of  the  defendant :  he  admitted  the  assignment  of  the 
bond  to  H.  S.  V.  R.  on  the  condition  stated,  but  denied 
ihat  the  transaction  was  the  consideration  for  postponing  the 
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1821.  sale;  but  tnat  5.  S.  agreed  to  the  postponement,  in  conse» 
^^~v-*wx  quence  of  the  entreaties  of  *P.  and  his  wife,  and  under  assu- 
rances that  P.  would,  in  the  mean  time,  procure  the  mon- 
PAtLMApeK.  ey  to  satisfy  the  judgment;  and  T.  acquiesced  in  the  post- 
ponement for  the  same  reason,  and  from  a  belief  that  the 
money  would  be  procured.  The  defendant  admitted  the 
surrender  of  the  old  deed,  and  the  giving  of  a  new  deed,  as 
stated  in  the  bill ;  and  that  the  sheriff  had  been  served  with 
a  rule  to  return  the  execution  against  the  plaintiffs.  That 
after  the  sale  of  P. 's  estate,  he  directed  his  attorney  to  pro- 
ceed against  the  bail,  B.  and  B.  That  they  did  not  pretend 
that  they  were  not  liable,  but  urged  the  defendant  to  pro- 
ceed against  the  estate  of  P.  in  other  counties;  and  the  de- 
fendant's attorney  accordingly  issued  executions  to  other 
counties  ;  and  it  being  ascertained  that  no  property  of  P. 
could  be  found,  the  defendant  again  directed  his  attorney  to 
proceed  against  B.  and  B.,  who  had  since,  repeatedly,  ap- 
plied to  the  defendant  for  indulgence,  and  did  not  pretend 
that  they  were  not  liable.  The  defendant  averred,  that  Bay 
was  secured,  and  would  not  be  damnified  by  paying  the  bal- 
ance due  to  the  defendant.  That  no  injury  had  arisen  to 
the  plaintiffs  from  the  postponement  of  the  sale  from  Octo- 
ber, 1797,  to  April,  1798,  as  the  property  of  P.  sold  for 
more,  by  that  arrangement.  That  Bay  had  received  money 
under  securities  given  to  B.  and  B.  by  P.  for  their  indemni- 
ty as  bail.  The  defendant  denied  any  conveyance  of  the 
farm  of  P.  by  him  or  M.  B.  T.  to  S.  and  H. ;  but  he  admit- 
ted that  M.  B.  T.,  with  the  consent  of  the  defendant,  in 
January,  1799,  sold  the  farm  to  J.  C.  H.  for  1500  dollars. 

Many  witnesses  were  examined  by  both  parties  ;  and  the 
material  parts  of  the  evidence  are  stated  in  the  opinion  de- 
livered by  the  Court. 

The  cause  was  brought  to  a  hearing  April  2d,  1821. 

Henry,  for  the  plaintiffs.     He  stated  the  following  points 
1.  That  the  defendant  having  given  time  to  Plainer,  on  the 
*311  1       *execution  against  him,  without  the  assent  of  B.  and  B.,  his 
bail,  they  were  discharged.     (2   Caines's   Cases  in  Error,  1 
40.  42.  49,  50.  58.     7  Johns.  Rep.  33fi.     1 1)  Johns.  Rep 
180.  587.  595.     13  Johns.  Rep.  383.     17  Johns   Rep.  384 
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2  Johns.   Ch.  Rep.   554.  559.     Holt's  N.  P.  Rep.  84.     3        182J 
Wheat.  Rep.  148.  note  a.)  ^*r~^^ 

2.  That  the  bail  were  more  strongly  entitled  to  be  dis-         B*Y 
charged,  as  the  time  was  given  to  the  principal,  contrary  to   TAW.MADG*. 
their  express  prohibition,  and  to  their  injury. 

3.  That  the  defendant  ought   to  restore  to  the  plaintiffs 
what  he  had  exacted  from  the  bail,  with  interest. 

/l.  That  the  defendant  should  be  decreed  to  pay  the  costs 

Van  Vechten  and  Tallmadge,  contra,  contended.  1.  That 
B.  and  B.,  having  become  fixed  at  law,  as  bail,  ceased  to 
stand  in  the  relation  of  sureties.  (1  Tidd's  Pr.  158.  1 
Sellon,  192.) 

2.  That  the  defendant  having  elected  to  proceed  on  the 
bail  bond,  waived  his  right  to  proceed  against  the  principal, 
and  B.  and  B.  became  the  debtors.     (6  Johns.  Rep.  97.) 
The  bail  stand  in  the  place  of  their  principal,  and  can  be  re- 
lieved on  no  other  terms  "than  the  payment  of  the  debt,  in- 
terest, and  costs.    (2  Fern.  60S,  609.    Ambl.  446.    1 1  Vescy, 
22.) 

3.  That  B.  and  'B.,  being  fixed  as  bail  for  the  debt,  could 
no  longer  be  regarded  as  sureties ;  and  after  consenting  to 
the  adjournment  of  the  sale,  in  July,  1797,  could  not  come 
into  this  Court  to  compel  the  defendant  to  proceed  against 
the  original  debtor. 

4.  The  defendant  has  done  no  act  whatever,  that  could 
absolve  B.  and  B.  from  their  liability.     And  they  had,  by 
repeated  acts,  since  1797,  acknowledged  their  liability.     The 
doctrine  to  be  found  in  some  late  decisions,  as  to  sureties, 

was  not  applicable.     (3   Wlieat.  524.     3  Binncy,  *520.  15       [*312 

Johns.    Rep.    433.     16   Johns.  Rep.   154.     17  Johns.  Rep. 

404.) 

July  9th.  The  cause  stood  over  for  consideration  until 
this  day. 

THE  CHANCELLOR.  Bay  and  Bachman,  whom  the  pres- 
ent plaintiffs  represent,  were  bail  to  the  arrest  in  a  suit  at 
law,  commenced  by  the  present  defendant  against  Henrt 
I'liitner.  Special  bail  not  being  put  in,  the  bail  bond  was 
isM',rned,  and  the  bail  to  the  arrest  were  sued  and  prose- 
cuted regularly  to  judgment  and  execution.  Af.fa.  for  the 
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amount  of  the  debt,  interest,  and  costs  due  iVom  P.,  the  ori- 
ginal defendant,  was  issued  and  levied  upon  their  property. 
An  agreement,  in  writing,  was  then  entered  into,  bearing 
date  the  28th  of  April,  1797,  between  the  present  defend 
ant,  by"  his  attorney  to  the  suit,  and  the  agent  or  attorney  of 
B.  and  B.  the  bail,  by  which  judgment  was  to  be  entered  by 
consent  against  P.,  the  original  defendant,  and  proceedings 
stayed  against  B.  and  B.  in  the  bail  bond  suit,  until  the  ef- 
fect of  measures  taken  to  recover  of  P.  so  much  of  the  debt, 
interest,  and  costs  as  might  be  recoverable  by  execution, 
within  the  county  of  Columbia,  should  be  ascertained. 

Under  that  agreement,  a  Jl.  fa.  was,  on  the  5th  of  June, 
1797,  issued  and  levied  upon  personal  property,  and  a  farm 
belonging  to  P.  The  property  was  advertised  for  sale  by 
the  sheriff,  in  July,  1797.  and  on  the  day  appointed  for  the 
sale  it  was  postponed  to  the  14th  of  October,  1797,  against 
the  consent  of  the  agent  of  the  present  defendant,  but  with 
the  consent  of  the  agent  of  Bay,  one  of  the  bail  to  the  arrest. 
On  the  14th  of  October,  the  present  defendant  did  not  at- 
tend, but  £  Sutherland,  who  was  interested  in  the  judg- 
ment, attended  at  the  place  of  sale  on  his'behalf,  and,  as  his 
agent,  agreed  to  a  further  postponement  of  the  sale,  to  the 
14th  of  April,  1798.  The  defendant  says,  in  his  answer, 
that  S.  S.  was  not  authorized  to  attend  as  his  agent,  or 
agree  to  any  postponement  of  the  sale,  but  he,  the  defendant. 
313  J  afterwards,  ^acquiesced  in  the  postponement,  for  the  reasons 
that  induced  5*.  S.  to  assent  to  it,  and  which  were  the  en- 
treaties of  jP.  and  his  wife,  and  the  assurances  of  P.  that  he 
could,  in  the  interval,  procure  money  to  pay  the  debt. 

The  whole  of  the  present  controversy  arises  upon  this 
postponement  of  the  sale. 

The  counsel  foi  the  plaintiffs  contend,  that  by  giving  fur- 
ther time  to  Plainer  on  the  execution,  without  the  assent  of 
B.  and  B.,  they  were  discharged ;  and  especially  as  such 
postponement  was  against  their  express  prohibition,  and  to 
their  injury.  On  the  other  side,  it  is  contended,  that  B. 
and  B.,  having  their  property  charged  in  execution,  had  be- 
come principal  debtors,  and  had  lost,  as  respected  the  pres- 
ent defendant,  the  character  and  privileges  of  bail,  and  that 
the  defendant  did  not  discharge  them  by  the  postponement 
of  the  sale ;  and  that  B.  and  B.  afterwards  repeatedly  waiv- 
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eel  any  such  pretence,  and  recognized  their  existing  respon-        1821. 

The  fact  of  the  postponement  is  admitted,  but  the  objec-  * _v 

tion  to  it,  on  the  part  of  the  bail,  is  denied.  TALLMADGE 

One  of  the  witnesses  for  the  plaintiffs  (,/.  R.  Van  Rensse- 
laer)  says,  that  Bnchman,  one  of  the  bail,  and  the  agent  of 
the  other,  were  present,  and  that  such  agent  objected  to  the 
postponement,  and  informed  either  S.  S.,  or  the  attorney 
of  the  defendant,  that  his  principal,  Bay,  would  net  hold 
himself  further  bound  for  payment  of  the  judgment,  if  the 
sale  was  postponed.  Another  witness  for  the  plaintiffs  (Da- 
{•/  /  Ingsrsoty  deposes  much  to  the  same  effect,  and  that  the 
agent  of  Bay  objected  to  the  postponement  of  the  sale,  and 
observed,  that  if  they  did  not  proceed,  the  two  bail  would 
consider  themselves  discharged,  and  that  either  &  *S*.  or  the 
attorney  of  the  defendant,  replied,  that  there  was  property 
enough,  and  that  they  would  not  look  to  the  bail. 

It  is  to  be  observed,  that  S.  Sutherland  is  dead,  but  the 
answer  denies  any  knowledge  or  belief  of  any  such  objection 
made  on  the  part  of  the  bail,  to  a  postponement  of  the  sale, 
*and  the  attorney  of  the  defendant  (A.  Spencer,  now  Ch.  J.)  [  *  314  ] 
who  was  present  at  the  postponement,  and  was  the  person 
rnos  'ikely  to  be  consulted,  as  to  every  measure  respecting 
the  execution,  and  very  likely  to  take  accurate  notice  of  eve- 
ry transaction,  never  heard  any  such  objection,  or  under- 
stood that  any  such  objection  was  made.  He  says,  the  sale 
was  postponed  at  the  earnest  request  of  Plainer  and  ins 
wife,  to  enable  him  to  raise  the  money.  It  is  also  improba- 
ble, that  &  Sutherland  should  have  undertaken,  without  any 
consultation  with  the  attorney  of  the  defendant,  to  reply  in 
the  m  inner  he  is  said  to  have  done,  that  the  defendant 
would  not  look  to  B.  and  B.  Ingersol,  also,  says  that  the 
sheriff  declared,  that  if  the  sale  was  postponed,  it  must  be  at 
the  risk  of  the  defendant,  and  that  either  &  £  or  the  attor- 
ney of  the  defendant  replied,  that  they  would  take  the  re- 
sponsibility on  themselves.  The  attorney  says,  he  never 
heard  of  any  such  observation  from  the  sheriff,  and  never 
understood  that  either  the  sheriff  or  any  of  his  deputies  were 
opposed  to  the  adjournment.  Such  a  reply  from,  either  the 
attorney  or  S.  S.  would  be  very  improbable. 
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The  communications  on  the  part  of  B.  and  Z?.,  and  on 
the  part  of  the  sheriff,  would  naturally  have  been  made  U> 
the  attorney  to  the  execution,  rather  than  to  *S\  S.,  a  stran- 
ger,  who  came  there  from  necessity,  because  the  defendant 
himself  was  absent  on  a  journey,  and  who  had  no  instruc- 
tions from  the  defendant.  I  think  it,  therefore,  very  possi- 
ble, there  may  have  been  some  loose  conversation,  misunder 
stood  by  the  witnesses,  and  that  any  serious  and  direct  ob- 
jection to  the  postponement  would  have  been  addressed  to 
the  attorney  himself.  The  two  witnesses  who  mention  the 
fact  of  the  objection,  do  not  either  of  them  recollect,  with 
any  certainty,  so  material  a  point  as  the  identity  of  the  per- 
son to  whom  the  objection  was  made.  They  do  not  know 
whether  it  was  made  to  Sutherland,  the  assumed  agent,  or 
to  the  attorney  for  the  defendant.  This  fact  considerably 
[*315]  impairs  *the  force  and  precision  of  their  testimony;  and 
though  I  have  no  doubt  they  both  speak  to  the  best  of  their 
memory,  yet  considering  the  circumstances  attending  the 
case,  and  the  very  remote  period  of  time  to  which  their  testi- 
mony refers,  I  cannot  say  that  I  think  the  fact  of  a  direct  OF 
explicit  dissent  from  the  postponement  of  the  sale,  is  made 
out  to  my  entire  satisfaction. 

2.  But  assuming  the  fact  of  a  dissent  from  the  postpone- 
ment, as  charged  on  the  part  of  the  plaintiffs,  the  postpone- 
ment did  not  discharge  B.  and  B.  from  their  obligation  to 
pay  the  judgment  against   them.     Their  privileges  as   bail 
were  lost,  and  they  had  become  fixed  as  principal  debtors ; 
and  what  they  were  entitled  to  require  of  the   defendant, 
rested  upon  their  contract  with  him  of  the  28th  of  April, 
1797,  not  upon  their  character  as  bail.     They  were  entitled 
to  require  the  fulfilment  of  it,  upon  the  footing  of  a  contract 
with   good   faith ;  and   that   necessarily  implied   reasonable 
After  judgment  diligence  in  the  efforts  to  collect  the  money  of  Plainer.     It 
iifdrn9character  required  nothing  more  ;  and  I  am  not  aware  of  any  case  that 
riiat'landathey  nas  6ver  imposed  upon  the  creditor  the  necessity  of  peculiar 
ran  no  longer  diligence  against  the  principal,  on  the  ground  of  the  still 

rlaim  '.he  pnvi- 

k-sscs  o:  sure-  subsisting  relation  of  principal  and  surety,  after  judgment  ainl 
execution  against  the  bail  or  the  surety.     It  becomes,  then, 
too  late  to  inquire  into  the  antecedent  relations  between  the 
parties.     Those  relations  became  merged  in  the  judgment 
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This  was  express!}7  declared  to  be  the  case  as  between  the  1821. 
holder  and  maker,  and  endorser  of  a  promissory  note,  by  the 
Supreme  Court  of  the  United  States,  in  Lenox  v.  Front ;  (3 
Wlieat.  520 ;)  and  I  cannot  perceive  that  the  plaintiffs  B. 
and  B.  have  any  greater  privileges  after  judgment  against  them, 
in  conseauence  of  their  original  character  as  bail,  than  the 
party  had  in  the  case  cited,  who  was  originally  an  endorser 
without  consideration.  In  that  case,  there  was  judgment 
against  P.  as  endorser,  and  another  judgment  against  D.  as 
maker  of  a  promissory  note  ;  and  P.  called  on  the  *creditor,  [  *  316  ] 
and  requested  him"  to  issue  execution  against  the  maker. 
He  did  so ;  but  recalled  the  execution  before  any  thing  was 
done,  though  P.  had  offered  to  point  out  to  the  sheriff,  prop- 
erty of  19.,  and  to  indemnify  him  for  taking  and  selling  it. 
It  was  shown  to  be  probable,  that  if  the  fi.  fa.  had  been 
prosecuted  to  effect,  a  great  part  of  the  judgment  might  have 
been  recovered  of  D.,  the  maker.  The  Circuit  Court  had, 
upon  these  circumstances,  perpetually  enjoined  the  holder 
from  proceeding  at  law  on  the  judgment  against  P.,  but  that 
decree  was  reveised  by  the  unanimous  opinion  of  the  Supreme 
Court,  on  the  ground,  that  by  the  judgment,  the  endorser, 
as  well  as  the  maker,  had  become  a  principal  debtor,  and  he 
ought  to  have  paid  the  money  at  once,  and  taken  under  his 
own  direction  the  judgment  against  the  maker,  by  having  it 
assigned  to  him. 

The  meaning  of  the  agreement  of  the  2Sth  of  April,  1797, 
was,  that  the  defendant  was  to  take  measures  to  recover  the 
debt  of  P.  under  the  evidence  of  a  reasonable  discretion. 
He  was  not  bound  to  press  an  immediate  sale  of  his  property 
with  unusual  seventy.  He  did  proceed  with  due  diligence ; 
and  the  first  adjournment  of  three  months  was  against  his 
consent,  and  at  the  instance  of  B.  and  B.  The  second  ad- 
journment was  called  for  by  the  entreaties  of  the  debtor,  and 
under  assurances  and  expectations  that  the  money  could  be 
j  rocured  in  the  intermediate  time.  If  the  plaintiffs  tt.  and 
//.  were  dissatisfied  with  the  second  adjournment,  they  should 
lave  come  forward  and  offered  payment,  and  called  for  an 
ssignment  of  Ihe  judgment,  for  their  indemnity.  This  they 
uould  have  been  entitled  to  demand,  and  if  it  had  then  been 
n-fused,  the  refusal  might  have  laid  the  foundation  of  a  claim 
for  the  assistance  of  a  Court  of  Equity.  But  when  it  appears 
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1821 .  tiiat  the  creditor  acted  in  good  faith,  and  from  humane  motives 
towards  the  debtor,  and  with  a  view  to  facilitate  the  payment 
of  the  debt,  it  would  not  be  consonant  to  the  principles  ot 
this  Court,  to  *lend  the  exertion  of  its  powers  to  punish  i 
[  *  317  J  party  with  the  loss  of  his  debt,  for  a  reasonable  forbearanct 
to  the  debtor.  It  would  be  giving  too  severe  and  rigorous  a 
construction  to  the  agreement  of  April,  1797. 

I  have  not  considered  as  of  any  importance,  in  this  case, 
the  circumstance  charged  in  the  bill,  that  the  postponement 
was  in  consideration,  and  as  part  of  an  agreement  on  the 
part  of  Platncr,  to  deliver  up  his  deed  from  the  defendant, 
and  to  accept  of  a  new  one  with  less  extensive  covenants. 
The  allegation  did  not  appear  to  be  sufficiently  supported, 
and  the  counsel  who  argued  the  cause,  on  the  part  of  the 
plaintiffs,  did  not  rely  upon  it,  as  I  apprehended,  for  he  put 
the  cause,  by  his  points,  not  upon  the  ground  of  any  new 
agreement  with  P.,  but  simply  on  the  ground  that  the  de- 
fendant had  "given  time"  on  the  execution,  without  the 
assent,  and  even  against  the  prohibition  of  B.  and  B. 

The  bill  charged  that  the  agreement  alluded  to  was  re- 
duced to  writing,  and  signed  by  S.  S.  as  agent  of  the  de- 
fendant and  by  Platncr ;  and  in  another  part  of  the  bill  the 
new  deed  is  set  forth  verbatim;  it  contains  a  recital  of 
the  agreement,  but  the  postponement  of  the  sale  forms  no 
part  of  it,  and  the  charge,  therefore,  is  refuted  in  the  bill 
itself. 

The  answer  expressly  denies  that  the  postponement  was 
in  consideration  of  that  agreement,  and  avers  it  to  have  been 
made  by  reason  of  the  entreaties  of  P.  and  his  wife,  and 
under  assurances  that  he  could,  in  the  mean  time,  raise  the 
money  to  pay  off  the  debt. 

So  stands  the  fact  upon  the  pleadings,  and  the  parol  proot 
is  equally  contradictory. 

J.  R.  V.  R.  says  that  the  postponement  was  in  considera- 
tion, and  as  part  and  parcel  of  the  agreement  to  surrender 
the  original  deed,  and  to  receive  a  new  one ;  and  he  say* 
that  the  agreement  was  made  between  A.  S.  and  S.  S.  (the 
attorney,  and  the  agent  of  defendant,)  and  himself,  as  the 
1  *  318]  *agent  of  Plainer.  But  the  attorney  for  the  defendant  (A. 
S.}  says  that  the  postponement  was  for  the  very  reasons 
stated  in  the  answer,  and  he  neither  knows  nor  believes  that 
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getting  up  the  original  deed  was    the  consideration  of  the        18-21. 
postponement,  and  that  he  neither  assented  to,  nor  dissented 
from,  the  adjournment. 

It  is  very  certain,  then,  that  that  charge  in  the  bill  is  not  suf- 
ficiently supporte  1,  and  must  be  abandoned. 

3.  The  subsequent  acts  of  B.  and  B.,  were  a  complete 
waiver  of  any  claim  in  equity  founded  on  the  postponement 
of  the  sale,  and  a  full  and  absolute  recognition  of  their  re- 
sponsibility. 

The  sale  was  in  April,  1793,  and  it  is  proved,  that  on  the 
4th  July,  1798,  both  the  plaintiffs,  B.  and  B.,  applied  to  the 
attorney  of  the  defendant,  to  have  an  execution  issued  against 
the  property  of  P.  in  New-York  and  Onondaga.  They  de- 
clared that  they  desired  it,  for  the  purpose  of  exonerating 
themselves,  as  far  as  possible ;  and  the  attorney,  at  their  in- 
stance, issued  executions  accordingly,  though  it  was  an  act 
entirely  gratuitous,  and  not  within  the  agreement.  So,  again, 
at  the  instance  and  request  of  the  same  persons,  on  the  5th 
of  October,  1798,  he  issued  another  ^/z.  fa.  to  the  sheriff  of 
Columbia,  for  the  purpose  of  levying  on  two  negroes  and 
some  timber,  on  the  allegation  made  by  them,  that  the  same 
\vas  the  property  of  P.  The  personal  property  was  sold, 
and  some  of  it  purchased  by  one  of  the  plaintiffs,  Bay.  All 
these  recognitions  were  before  the  filing  of  the  bill ;  and  the 
attorney  lo  the  defendant  says,  that  B.  and  B.  did  not,  on  those 
occasions,  or  any  other,  pretend  that  they  were  not  liable  for 
the  unsatisfied  balance  due  on  the  debt  of  P.  The  attorney 
for  the  defendant  states  further,  that  since  the  sale  of  the 
negroes  and  timber,  he  has  been  frequently  applied  fo  by 
B.  and  B.  to  delay  the  collection  of  the  balance  of  the  debt, 
without  making  any  suggestion,  that  they  were  not  liable; 
MI  id  he  states  further,  that  on  the  8th  of  January,  1800,  he 
received  a  bond  from  the  plaintiff  Bay,  and  others,  for  the 
balance  remaifting  *unpaid  and  due  to  the  defendant ;  that 
the  bond  was  taken  as  a  full  settlement  of  the  judgment 
against  B.  and  /?.,  and  it  was  afterwards  paid. 

After  such  repeated  acts  of  acknowledgment  of  respon^ 
sibility,thc  original  plaintiffs,  B.  and  B.,  either  never  intend- 
ed to  hold  themselves  discharged  from  the  payment  of  the 
judgirent  against  them  in  consequence  of  the  postponement 
of  the  sale,  or  they  afterwards  retracted  that  determination 
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1821.  M  any  r'gnt  accrued  to  them,  in  equity,  by  reason  of  the 
postponement,  to  be  relieved,  they  have  voluntarily  waived 
that  light  by  their  subsequent  admissions  of  their  obligation 
to  pay.  They  have  required  the  defendant  to  issue  execu- 
tions into  other  counties  for  their  benefit,  and  it  has  beer 
done.  They  have  called  for  another  execution  into  the 
county  of  Columbia,  and  it  has  been  issued,  and  property 
sold  under  it ;  and,  finally,  they  have  paid  the  judgment,  and 
discharged  it.  They  have  no  more  equity  to  have  that  pay- 
ment refunded,  than  a  person  who  had  voluntarily  paid  a 
debt  barred  by  the  statute  of  limitations.  The  equity  of  the 
suit  has  failed,  and  the  several  bills  that  have  been  filed  in 
the  cause  must  all  be  dismissed.  But  considering  the  great 
length  of  time  in  which  the  parties  have  mutually  slept  upon 
their  claims,  (for  it  is  twenty-two  years  since  the  first  answer 
of  the  defendant  was  put  in,)  and  considering  the  represen- 
tative character  in  which  the  plaintiffs  have  assumed  the 
prosecution  of  the  cause,  and  the  contradiction  and  uncer- 
tainty attending  some  of  the  material  matters  of  fact  in  liti- 
gation, I  shall  dismiss  the  bill  without  costs. 

Decree  accordingly. 
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*BRINKERHOFF  and  others  against  MARVIN  and 
others. 

[A]j|)li<'il.  ~  Suiiilf.  ('!•-.  84.     Limited.  85  N.  Y.  r.l.     See  (i  Johns.  Ch.  489,  433.  J 

1  Court  of  law  has  an  equitable  jurisdiction  over  judgments  by  con- 
tension  entered  upon  warrant  of  attorney;  and  it  may  examine  and 
decide  as  to  the  sufficiency  of  the  specifications  required  by  the  stat- 
ute, (scss.  41.  ch.  239.  sec.  8.)  to  be  filed  with  a  judgment  entered 
by  confession  on  warrant  of  attorney.  Where  different  judgment 
creditors,  by  confession,  appeared  before  the  Supreme  Court,  and 
discussed  their  respective  rights  as  to  the  priority  of  lien  of  their  re- 
spective judgments,  without  making  any  objection  to  the  jurisdiction 
of  the  Court,  or  to  its  competency  to  examine  and  decide,  as  to  the 
validity  of  the  specification,  accompanying  the  judgment  of  the  plain- 
tiffs, this  Court  will  consider  the  decision  of  the  Supreme  Court  on 
the  case  as  conclusive. 

A  judgment  or  other  security  may  be  taken  and  held  for  future  ad- 
vances or  responsibilities  :  but  it  seems  that  advances  made  or  resjxni- 
sibilities  incurred,  after  a  subsequent  judgment,  will  not  be  covered  by 
such  judgment. 

Where  a  creditor  has  separate  judgments  against  each  of  two  partners, 
the  partnership  property  will  be  bound  to  the  same  extent  as  if  the 
amount  of  both  judgments  had  been  included  in  a  joint  judgment  for 
the  whole  against  both  partners. 

Where  there  are  two  judgment  creditors,  one  of  whom  holds  personal 
property  as  collateral  security,  the  Court  will  not  confine  the  latter 
to  the  personal  security,  or  restrain  him  from  prosecuting  his  remedy 
under  the  judgment,  until  such  personal  property  is  exhausted,  or 
the  rights  concerning  it  are  first  settled,  if  he  offers  to  substitute  the 
other  judgment  creditor  in  his  place,  oh  being  paid  the  amount  ot 
his  debt. 


1821. 

^-v— *• 

BRINKK.R- 

HOFF 

v. 
MARVIN 


THE  bill,  filed  23th  of  March,  1821,  stated,  that  in  July,  July 
1819,  J.  and  Z.  Taylor,  of  Saratoga,  being  largely  indebted 
to  the  plaintiffs,  for  goods  sold  to  them,  executed  a  bond  to 
the  plaintiffs,  for  the  amount  clue,  with  a  warrant  of  attorney 
to  confess  judgment  thereon.  That  judgment  was  entered 
up  in  the  Supreme  Court,  on  the  bond,  the  27th  of  Novcm- 
>,<•.<•,  1-10.  That  on  the  3d  of  January,  1820,  the  *dc-  [* 
ft-ii  huts.  IV.  J.  and  A.  Marvin,  entered  up  a  judgment 
;ig;iinst  J.  Taylor,  by  confession,  on  filing  special  bail,  with- 
out a  writ  or  declaration,  on  a  cognovit  actionem,  for  5,735 
dollars  and  60  cents,  as  collateral  security  for  endorsements 
then  made,  or  thereafter  to  be  made,  for  J.  and  Z.  F.,  and 
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\—2\.  for  moneys  then  due.  or  thereafter  to  be  due.  That  the  de- 
fendants had,  at  that  time,  endorsed  a  note,  given  by  J.  and 
Z.  T.,  for  goods  previously  purchased.  That  on  the  7th  of 
April,  1820,  the  defendants  entered  up  another  judgment 
against  Z.  T.  for  the  like  sum  of  5,755  dollars  and  60  cents; 
on  filing  special  bail  and  a  cognovit  actioncm,  in  like  manner, 
which  was  given  as  security  for  the  purposes  above  mention- 
ed, for  partnership  debts  of  /.  and  Z.  T.  That  the  defend- 
ants issued  executions  on  those  judgments,  in  the  counties 
of  New- York,  Washington,  and  Saratoga,  in  which  personal 
property  of  /.  and  Z.  T.  was  taken  and  sold.  The  bill 
charged  that  the  defendants  colluded  with  J.  and  Z:  T.  to 
defeat  the  just  claims  of  the  plaintiffs ;  that  the  purchase  of 
goods  was  colorable,  or  for  an  inadequate  amount,  and  that 
J.  and  Z.  T.  were  never  indebted  to  the  defendants  to  the 
full  sum  directed  to  be  levied  on  the  executions>so  issued; 
and  that  the  defendants  held  personal  securities  of  /.  and  Z. 
T.  to  a  large  amount.  That  the  plaintiffs  filed  a  specif  ca- 
tion of  their  debt,  on  entering  up  their  judgment ;  and  have 
caused  a  Ji.  fa.  to  be  issued.  That  the  defendants  have 
caused  the  real  estate  of  J.  and  Z.  T.  to  be  advertised  for 
sale,  under  their  judgments  and  executions.  That  the  de- 
fendants insist  on  the  priority  of  the  liens  of  their  judgments, 
under  an  order  of  the  Supreme  Court,  directing  their  judg- 
ments to  be  first  satisfied,  on  the  ground  that  the  specif  ca- 
tion filed  by  the  plaintiff  was  defective.  The  plaintiffs  insist- 
ed that  the  specif  cation  filed  by  them  was  sufficient,  and  ac- 
cording to  the  statute  ;  and  that  the  judgments  in  favor  of 
the  defendants  were  entered  up  with  intQnt  to  evade  the  stat- 
[  *  3°°  ]  ute  requiring  specifications  of  the  debt  to  *be  filed  on  enter- 
ing up  judgments  by  confession,  and  to  cover  contingent 
claims,  for  a  greater  amount  than  was  due.  The  bill  prayed 
for  a  discovery,  and  for  an  injunction,  &c. 

The  defendants,  in  their  answer,  denied  every  allegation 
of  fraud  or  collusion,  and  insisted  on  the  legality  and  regular- 
ity of  their  proceedings,  and  on  their  right  of  priority  of  lien 
under  the  decision  of  the  Supreme  Court.  That  their  judg- 
ments were  not  entered  in  fraud  of  the  statute,  or  with  in- 
tention to  evade  it ;  and  they  admitted  the  material  facts 
stated  in  the  bills.  The  defendants  set  forth  the  ongin  and 
amount  of  debt  due  to  them  from  J.  and  Z.  T.  as  partners, 
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«>  ,  nting,  in  August,  1820,  to  7,074  dollars  and  27  cents,  1321. 
v»?  -.h  was  intended  to  be  covered  by  the  judgments.  They 
ad  aitted,  on  the  28th  of  August,  1820,  /.  and  Z.  T.  deliv- 
ered  to  them  a  bond  and  mortgage  of  P.  Pcarsall,  for  1,137  MAI^VIX 
dollars  and  73  cents,  as  further  collateral  security.  They 
msistc.d  that  the  specification  filed  by  the  plaintiffs  was  de- 
fective, and  not  according  to  the  provisions  of  the  statute ; 
that  the  decision  of  the  Supreme  Court  giving  a  preference 
to  the  judgments  of  the  defendants,  was  legal,  valid,  and 
just ;  and  that  the  judgment  of  the  plaintiffs  was  fraudulent, 
as  it  regarded  the  defendants.  That  the  plaintiffs,  on  the 
19th  of  October,  1820,  applied  »o  the  Supreme  Court,  and 
obtained  leave  to  file  a  supplemf  utary  specification  to  supply 
the  defects  of  the  former  one.  That  the  leave  was  granted, 
with  a  "saving  to  any  bonaf.de  judgment  creditors  of  J.  and 
Z.  T.,  or  to  any  bona  fide  purchaser  for  a  valuable  consid- 
eration of  any  land,  bound  or  affected  by  the  judgment  in 
that  case,  all  their  legal  rights."  That  the  plaintiffs  pro- 
ceeding to  sell  the  real  estate  of  J.  and  Z.  T.  under  their 
judgment  as  having  a  priority  of  lien,  the  defendants,  in  Jan- 
uary, 1821,  applied  to  the  Supreme  Court,  to  have  the  pri- 
ority of  the  lien  of  their  judgment*  established.  That  the 
plaintiffs  appeared  to  oppose  the  application,  the  merits  of 
which  were  fully  *discussed,  without  any  objection  being  r  *  323  J 
made,  either  to  the  jurisdiction  of  the  Court,  or  to  the  form 
of  the  application.  That  the  Supreme  Court,  on  the  20th 
of  January,  1821,  made  the  following  order :  "  That  the  two 
judgments  of  the  defendants  be  preferred  to  the  judgment 
of  the  plaintiff,  and  that  the  executions  on  the  judgments  of 
the  defendants  be  first  satisfied."  The  defendants  claimed 
the  benefit  of  this  order  as  legal  and  conclusive ;  the  Su- 
preme Court  having  jurisdiction  to  make  any  order,  in  a 
summary  way,  concerning  any  judgments  by  confession,  and 
KM  mtions  thereon.  That  the  defendants,  on  the  27th  of 
January,  1821,  offered  to  assign  their  judgments  to  tho 
plaintiffs,  and  to  put  them  completely  in  their  places,  on  be- 
inir  paid  the  principal,  interest,  and  costs,  due  to  them, 
which  offer  was  refused ;  but  which  they  now  repeated. 

Henri/,  for  the  defendants,  moved  to  dissolve  the  injunc- 
tion.   He  cited  3  Johns.  Ch.  Rep.  276.  280.     1  Caincis  Rep. 
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1821.  499-  9  Johns.  Rep.  80.  16  Johns.  Rep.  149.  165.  3 
Johns.  CA.  /?ep.  304.  308,  309.  Statute,  sess.  41.  cA.  20  J. 
sec.  8.  4  JoAns.  CA.  /?ep.  245.  247.  He  contended  that 
the  defendants  had  equal  equity ;  and  had,  also,  the  legal 
right  and  priority,  and  ought  to  be  left  in  the  enjoyment  of 
it.  That  the  construction  given  to  the  statute,  relative  to 
specifications,  by  the  Supreme  Court,  was  valid,  just,  and 
conclusive. 

T.  I.  Oakley,  contra,  insisted,  that  the  specification  ac- 
companying the  original  entry  of  the  judgment  by  the  plain- 
tiffs was  sufficient ;  and  that  the  defendants  were  not  bonn 
fide  judgment  creditors,  but  were  endeavoring  to  enforce,  by 
their  judgments,  the  payment  of  more  than  was  due  to  them. 
That  a  judgment  could  not  be  entered  for  future  contingent 
demands.  That  the  defendants  held  personal  property  pledged 
to  them,  which  ought  first  to  be  appropriated  towards  satis- 
[  *  324  ]  fying  their  claims.  That  the  plaintiffs  are  *not  concluded 
by  the  order  of  the  Supreme  Court ;  and  that  this  Court 
ought  to  exercise  its  jurisdiction  over  the  case,  in  the  same 
manner  as  if  the  Supreme  Court  had  made  no  order.  He 
cited  2  Johns.  CA.  Rep.  204,  205.  423.  549.  4  Jjltr.s.  CA. 
Rep.  497.  4  Fe»ey,  396.  1  Johns.  CA.  Rep.  91.  6  J.. 
Rep.  284.  10  Johns.  Rep.  595.  14  Johns.  Rep.  63.  16 
Johns.  Rep.  106.  17  Johns.  Rep.  388,  389. 

THE  CHANCELLOR.     1.    The    decision    of  the    Supreme 

Court,  stated  in  the  pleadings,  in  which  they  have  declared 

and  adjudged  that  the  specification  filed  by  the  plaintiffs,  on 

entering  their  judgment  by  confession,  was  defective,  and 

that,  therefore,  the  judgments  of  the  defendants  were  entitled 

to  priority,  I  do  not  feel  myself  at  liberty  to  question  and 

Courts  of  law  overrule.     It  is  settled,  as  an  established  rule,  that  Courts  of 

bTe'^urulSm  'aw  nave  an  eo,uitaDle  jurisdiction  over  judgments  by  confes- 

nver  judgments  sjon  entered  upon  warrants  of  attorney.     It  was  so  declared 

entered      upon  .  .  • 

warrants  of  at-  by  the  Supreme  Court,  in  Frasier  v.  Frasier;  (9  Johns.  R^p. 
80.)  and  it  is  necessary  to  justice,  that  Courts  of  law  should 
nossess,  and  liberally  exercise  that  jurisdiction.  With  re- 
spect to  the  sufficiency  of  these  specifications,"  required  by 
the  act  of  the  21st  of  April,  1818,  (sess.  41.  ch.  259.  s«c 
8.)  it  is  very  clear,  that  the  Court  of  law  in  which  the  judg 
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ment  is  entered,  must  examine  and  pass  upon  their  validity, 
whenever  the  question  arises  before  them.  It  is  necessarily 
incidental  to  their  general  jurisdiction  over  the  proceedings, 
judgments,  and  process  of  their  own  Courts.  If  the  point 
arises  between  two  judgment  creditors,  each  claiming  a  pri- 
ority of  lien,  the  Court  awarding  execution  must  decide,  and 
direct  the  application  of  the  money  to  be  collected.  In  this 
case,  the  parties  appear  to  have  discussed  their  respective 
rights  in  the  Supreme  Court,  and  never  raised  a  doubt  as  to 
the  competency  of  the  Court  to  examine  and  decide  on  the 
validity  of  the  specification  accompanying  the  judgment  of 
the  plaintiffs. 

I  do  not  understand  that  the  counsel,  upon  the  motion 
before  *me,  mean  to  deny  the  authority  of  the  Supreme 
Court,  as  exercised  in  the  case  ;  but  they  insist,  that  the  de- 
cision is  erroneous,  and  that  this  Court  may  review  the  ques- 
tion, and  decide  the  same  point  between  the  same  parties. 
without  reference  to  the  decision  at  law. 

In  a  variety  of  cases,  which  constantly  arise  in  the  Su- 
preme  Court  upon  special  motion,  matters  of  fact  may  be 
discussed,  and  equitable  rights  may  be  affected,  which  are 

.f  .        ' 

not  concluded,  but  may  be  reconsidered  in  this  Court,  under 
the  advantage  of  a  more  full  and  elaborate  investigation  and 
discovery.  But  when  the  Supreme  Court  have  been  called 
upon  to  give  a  judicial  construction  to  a  statute,  in  its  ap- 

J 

plication  to   a  case    regularly  before   them,  and  they  have 

,  ,  .     .      .  .  . 

solemnly  settled  that  construction,  .as  was  done  m  the  case 
of  Lawless  v.  Hackett,  (16  Johns.  Rep.  149.)  upon  this  very 
subject  of  specification  of  the  debt,  and  when  another  case 
(as  between  the  present  parties)  comes  before  them  upon 
the  same  point,  and,  after  discussion,  the  same  rule  of  inter- 
pretation is  applied  to  it,  I  think  it  would  be  very  disorderly, 
and  contrary  to  the  respect  and  comity  which  is  justly  due 
from  one  co-ordinate  tribunal  to  another,  to  undertake  to 
(••  rroct  that  decision,  upon  a  bill  brought  purposely,  to  have 
that  decision  reviewed.  I  cannot  perceive  the  propriety  of 
such  a  direct  interference  and  control,  and  I  am  not  willing 
to  assume  it.  I  am  not  called  upon,  in  a  new  case,  to  give 
a  construction  to  the  statute,  but  I  am  required  fo  relieve 
the  plaintiffs  from  the  order  of  the  Supreme  Court,  and  that, 
too,  upon  the  avowed  ground,  that  the  Supreme  Court  had 
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A  judgment,  as 
well  as  a  mort- 
gage, may  be 
lakeu  to  secure 
future  responsi- 
bilities. 

But,  it  seems 
that  responsi- 
bilities incurred 
after  a  subse- 
quent judgment 
will  not  be  cov- 
ered by  the 
judgroet  '.. 


given  an  erroneous  construction  to  the  statute  in  this  very 
case,  and  between  these  very  parties.  This  bill  seems  to 
have  been  principally  intended  to  be  a  bill  of  review  of  that 
decifion,  and  in  that  view  I  shall  not  sustain  it. 

Nor  do  I,  by  any  means,  wish -to  be  understood  as  inti- 
mating an  opinion  unfavorable  to  the  accuracy  of  the  con- 
struction given  by  the  Supreme  Court  to  the  statute.  The 
inclination  of  my  mind  is  in  favor  of  that  construction.  *A 
bill  stating  generally,  that  the  demand  was  for  sundries,  or  a 
sealed  note  for  the  balance,  or  for  goods  sold,  fyc.,  ac- 
cording to  the  specification  filed  by  the  plaintiffs  in  this 
cause,  when  their  judgment  was  entered  ;  or  a  bill  for  goods, 
wares  and  merchandises  sold  and  delivered,  and  for  money 
hnt  and  advanced,  at  various  times,  as  was  the  case  in  Law- 
less v.  Hackett,  is  too  general  and  loose  to  meet  the  mischief 
which  the  statute  intended  to  prevent.  The  statute  required 
not  merely  a  statement  of  the  nature  and  consideration  of  the 
debt  or  demand,  but  a  specification.  It  was  to  be  a  state- 
ment and  specification,  and  to  specify,  or  to  mark  by  ".distin- 
guishing particularities."  To  leave  no  doubt  of  the  inten- 
tion of  the  law ;  it  is  to  be  a  particular  statement  and  speci- 
fication. All  this  accumulation  of  words  shows  that  some- 
thing more  was  intended  than  the  common  counts  in  a  decla- 
ration, for  goods  sold,  and  work  done,  and  money  lent.  You 
must  specify  what  goods,  or  work,  and  when  and  where,  if 
you  mean  to  be  particular,  and  to  give  the  opposite  party 
particular  and  specific  information.  So  very  comprehensive 
a  charge  would  be  vox  et  prceterea  nihil,  and  leave  the  parties 
full  opportunity  to  contrive  and  mask  their  frauds. 

2.  As  to  the  character  of  the  transactions  with  which  the 
defendants  are  charged,  it  is  to  be  observed  that  every  alle- 
gation of  fraud  in  the  bill  is  met  and  denied  in  the  answer, 
and  the  defendants  have  set  forth,  fully  and  clearly,  the  ex- 
tent and  amount  of  their  demand.  The  two  Taylors,  as 
partners,  are  indebted  to  them  to  the  amount  claimed ;  the 
two  judgments  appear  to  be  valid  and  fair  judgments,  and 
each  of  them  will  come,  as  against  each  partner,  and  charge 
his  share  of  the  partnership  property  to  the  amount  of  the 
partnership  debt.  A  judgment  or  other  security  may  be 
taken  and  held  for  future  responsibilities  to  the  extent  of  it. 
In  Gordon  v.  Graham,  (cited  in  7  Viner,  52.  E.  pi.  3.  and 
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in  1  Powell  on  Mort.  554.)  it  was  held  by  Lord  Ch.  Cowper,  1821. 
that  if  a  clause  be  contained  in  a  mortgage  making  *it  a  se- 
curity for  future  loans,  subsequent  loans  will  be  taken  as 
part  of  the  original  transaction,  and  paid  before  a  second 
mortgage  intervening  with  notice  of  the  clause.  So  it  was  TV  007  1 
held,  in  Shirras  v.  Caig,  (7  Crunch,  34.)  that  a  mortgage 
should  stand  to  secure  the  real  equitable  claims  of  the  mort- 
gagee, whether  (hey  existed  at  the  date  of  the  mortgage,  or 
arose  afterwards,  and  before  notice  of  the  defendant's  equity. 
Again  ;  in  Livingston  v.  M'Inlay,  (16  Johns.  Rep.  165.)  the 
Supreme  Court  observed  that  if  it  was  part  of  the  original 
agreement,  a  judgment  may  be  entered  as  a  security  for 
future  advances,  beyond  the  amount  then  actually  due,  in 
like  manner  as  a  mortgage  may  be  held  as  a  security  for 
future  advances.  The  limitation  to  this  doctrine  I  should 
think  would  be,  that  when  a  subsequent  judgment  or  mort- 
gage intervened,  further  advances  after  that  period  could  not 
be  covered. 

In  the  present  case,  the  judgments  were  taken  against  where  a  cred- 
each  partner,  in  succession,  for  partnership  debts  then  sub-  J.l°tre  ^j^P*' 
sisting  and  due,  or  to  grow  due  upon  contingent  responsi-  against  each  of 

„     ,        .     ,  two      partners, 

bihties.  The  purpose  ot  the  judgments  was  expressly  de-  the  partnership 
clared  by  concurrent  receipts,  and  there  is  no  color  of  ground  Eound^to  tn« 
to  question  their  validity.  The  advances  were  all  made  at  j^there^had 
the  date  of  the  second  judgment.  The  defendants  have  been  °"e  Jud.s- 

,        _  ment     for     the 

a  right   to   collect,  under   the  first  judgment  against  John  whole    against 

Taylor,  the  whole  of  their  demand  against  the  partnership, 

to  the  extent  of  the  judgment,  out  of  his  share  of  the  joint 

property ;  and  they  have  a  right,  in  like  manner,  to  collect 

under  the  second  judgment  against  Z.  Taylor,  to  the  same 

extent  so   that  the  partnership   property  is  bound   to   the 

same  extent  as  if  the  two  judgments  had  been  consolidated, 

and  there  was  a  joint  judgment  for  the  united  sum  against 

both  the  partners. 

The  only  remaining  objection  to  the  motion  is,  that  the 
defendants  held  personal  property  as  collateral  security,  and 
otiirht  first  to  resort  to  and  exhaust  that  fund. 

The  answer  is,  that  the  bond  and  mortgage  were  delivered, 
*and  not  regularly  assigned,  and,  as  the  Taylors  allege,  for  a       [  *  328  j 
different  and  specific  purpose ;  and  the  defendants,  in  their 
answer,  offer  to  give  the  plaintiffs  entire  substitution,  which 
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1821.  would  apply  as  well  to  that  bond  and  mortgage  as  to  the 
judgment.  This  is  all  that  the  plaintiiis  can  reasonably  ask 
for ;  and  it  would  not  be  equitable  to  detain  the  defendants 
from  their  remedy  under  the  judgment,  until  they  had  en 

MARVIN.  ,     ,     ,       i-  •        •  i 

gaged  in,  and  concluded  a  litigation  as  to  a  personal  security 
creditor  °  who  of  such  doubtful  right  and  uncertain  result. 
loiS'  proS      The  defendants  have,  therefore,  shown  themselves  to  be 
as  collateral  Se-  creciitors  of  J.  and  Z.  T.  with  equal  equity* to  the  plaintiffs 

cunty,  Will  not  ^        * 

he  restrained  at  and  they  have   a  legal  preference  by  the  decision    of  the 

ilie  instance  of  />i-it  i  i 

a     subsequent  Supreme  Court,  of  which  they  ought  not,  and  cannot,  upon 
itorffrom  pros-  safe  and  sound  principles,  be  devested  by  this  Court. 
cciuti'ugnderrehis       *  sfia11'  accordingly,  grant  the  motion  to  dissolve  the  in- 
iwtement,  until  junction,  unless  the  plaintiff  shall,  in  twenty  days,  elect  to 

he  has  pursued  J  i    -  , 

and  exhausted  pay  to  the  defendants  the  debt  and  costs  claimed  by  them, 
eurit^especiaN  and  shown  by  their  answer  to  be  due,  and  the  costs  of  this 
jers^to"  substl".  suii  5  an^  'm  tnat  case,  the  amount  is  to  be  ascertained,  and 
tuie  the  subse-  tjie  costs  taxed  by  a  master,  and  the  judgments  and  the  bond 

quent     creditor  J  J       ° 

in  his  place,  on  and  morttrage  to  be  assigned. 

oeing  paid  the  ,-.     ,  , 

amount  of  this  Order  accoiamgly. 
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*SEAVING  and  MEAD  against  BRINKERHO*F  and 
others. 

[Applied,  4  Paige  37.    Reviewed,  1  Edw.  459.] 

The  "  act  to  prevent  abuses  in  the  practice  of  the  law,"  &c.  passed 
Apnl  21st,  1818,  (sess.  41.  ch.  239.  sec.  8.)  is  not  to  be  extended  by 
construction.  » 

A  judgment  entered  up  by  confession  on  a  warrant  of  attorney,  with- 
out any  specification  of  the  particulars  of  the  debt  being  filed,  is  good 
as  against  the  debtor  himself,  and  is  to  be  deemed  fraudulent  only  as 
respects  other  bona  fide  judgment  creditors,  and  bona  fide  purcha- 
sers for  a  valuable  consideration,  that  is,  purchasers,  in  the  usual  and 
popular  sense  of  the  term,  as  distinguished  from  creditors. 
A  voluntary  conveyance,  therefore,  made  by  a  debtor,  of  his  real  estate, 
on  a  nominal  consideration,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds  to  pay  all  his  creditors  who  should  come  in  and  prove  their 
debts  and  execute  releases  of  their  demands,  is  not  entitled  to  a  pref- 
erence over  a  previous  judgment  entered  up  by  confession,  but  without 
the  specification  required  by  the  statute. 

THE  bill,  filed  May  22,  1821,  stated,  that  on  the  22d 
day  of  September,  1820,  J.  and  Z.  Taylor  executed  and  de- 
livered to  the  plaintiffs,  a  deed  which  recited  that  they  were 
indebted  to  several  persons  in  a  large  sum  of  money,  which 
they  were  unable  to  pay,  "  by  reason  of  the  unsalableness 
of  their  real  estate,  at  present,  without  a  very  great  sacri- 
fice," and  that  they  were  willing  to  do  equal  justice  to  all 
their  creditors,  as  far  as  might  be  in  their  power;  they, 
therefore,  in  consideration  of  one  dollar,  granted  to  the 
plaintiffs,  their  real  estate  therein  described,  in  fee,  in  trust, 
to  sell  the  same  at  public  or  private  sale,  and  in  such  par- 
cels, and  at  such  prices,  and  upon  "such  terms  of  payment,y 
and  to  take  such  security,  as  they  should  deem  most  benefi- 
cial for  the  interest  of  the  creditors ;  and  that  they  should 
apply  the  proceeds  towards  payment  of  all  their  debts, 
"which  should  be  proved,  to  the  satisfaction  of  the  plaintiffs-, 
to  be  justly  due  and  owing,  in  proportion  to  the  amount  of 
*such  debts:"  But  upon  the  condition,  that  each  creditor  to 
whom  such  payments  should  be  made,  "  should  seal  and  de- 
liver a  full  and  complete  discharge  of  this  demand."  The 
plaintiffs  then  covenanted  "  to  arcount  for  the  overplus  mon- 
eys to  the  grantors."  That  at  tlio  time  of  the  execution  of 
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1821.       the  deed,  the  plaintiff  S.  was  holden  as  endorser  of  a  prom 
issory  note,  dated  16th  December,  1819,  for  6,000  dollars, 
payable  in  six  months,  and  which  note  was  made  for  the  sole 
accommodation  of  J.  and  Z.   T.,  and  was  by   them  nego 

.  '  .  J  ° 

tiated.  That  the  note  was  due  and  unpaid,  and  the  plaintiff 
S.  duly  fixed  as  endorser,  and  had  been  sued.  That  J.  and 
Z.  T.,  previous  to  the  28th  of  November,  1819.  executed  to 
the  defendants  a  bond  for  43,954  dollars,  and  a  warrant  of 
attorney  to  confess  judgment;  and  on  that  day  a  judgment 
was  entered  on  the  bond.  That  the  defendants  did  not  file 
a  specification  of  the  nature  and  consideration  of  the  debt, 
within  the  meaning  of  the  act,  entitled  an  act  to  "  prevent 
abuses  in  the  practice  of  the  law,  and  to  regulate  costs  in 
certain  cases,"  passed  April  21,  1818;  and  no  such  particu- 
lar statement  and  specification  was  filed  until  after  the  exe- 
cution and  delivery  of  the  said  deed.  That  the  defendants, 
on  the  18th  of  August,  1820,  issued  an  execution  on  this 
judgment,  and  the  sheriff  had  levied  upon  the  land  so  con- 
veyed to  the  plaintiffs.  That  the  defendants  stipulated  with 
J.  and  Z.  T.,  that  they  could  not  issue  execution  for  seven 
years,  if  J.  and  Z.  T.  requested  that  length  of  time  to  en- 
able them  to  settle  with  their  creditors.  That  such  request 
has  been  made  and  disregarded.  Prayer,  that  the  defend- 
ants be  enjoined  from  selling,  and  be  decreed  to  release  their 
interest  to  the  land  under  the  judgment,  &c. 

The  answer  (filed  May  22d,  1821)  stated  the  origin  and 
amount  of  the  debt  of  the  defendants,  against  J.  and  Z.  T., 
the  judgment  bond,  and  the  judgment  as  charged ;  and  the 
defendants  insisted,  that  the  original  specification  was  legal 
F  *  331  *and  valid,  and  that  their  judgment  was  a  valid  lien,  and  had 
preference  to  the  deed  given  to  the  plaintiffs.  That  they 
knew  nothing  of  that  deed ;  and  they  charged  /.  and  Z.  T. 
with  fraud,  and  denied  any  promise  to  delay  execution,  &c. 

T.  I.  Oakley,  for  the  defendants,  now  moved  to  dissolve 
the  injunction,  and  insisted  that  the  deed  to  the  plaintiffs 
was  not  a  bona  fide  conveyance  within  the  statute.  He 
cited  14  Johns.  Rep.  458.  15  Johns.  Rep.  555. 

Paine,  contra.  He  cited '1  Binney,  502.  Free,  in  Ch.  310. 
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2  Jthna.   Ch.  Rep.  182.  5  Term  Rep.  238.  15  Johns.  Rep. 
571.     2  Binney,  174.     3  Esp.  N.  P.  Rep.  223. 

SKAVING 

v 
THE   CHANCELLOR.     The    judgment   without  a  specifica-      BRINKKK- 

J          °  _  f  HOFK. 

tion  was  good,  as  against  the  debtor,  and  a  lien  upon  his          . 
Uuids.     When  the  statute  (21st  of  April,  1818,  ch.  259.  sec.  entered  on    ;» 

1-1  1111         i  ic         11  warrant   of   at- 

8.)  says,  "  such  judgment  shall  be  deemed  fraudulent  as  re-  tomey,  without 

spects  any  other  bona  fide  judgment  creditors,  and  every  bona  fs  gooda"ainsi 

tide  purchaser  for  a  valuable  consideration,"  it  refers,  as  1  fhe  d?,htor .> and 

•'  ,...,.  ls  VOIC1  °nly  un- 

apprehend,  to  purchasers  taking  beneficially,  and  for  a  valu-  d«  'he  statute 

T      i-  i  against     judg- 

able  consideration,  on  their  own  account.  It  did  not  mean  ment  creditors, 
that  the  debtor  might  make,  in  despite  of  the  judgment,  vol-  f™ 
untary  assignments  for  his  own  benefit,  or  to  prevent  his  ^ 
property  from  being  sold  on  execution,  or  to  pay  particular  sense  of  th« 
or  favorite  creditors.  The  only  creditors  mentioned  in  the 
act.  are  judgment  creditors.  Purchasers  are  there  mentioned 
in  contradistinction  to  creditors,  and  the  word  is  used  in  the 
common  and  popular  sense.  The  plaintiffs  in  this  case  were 
not  purchasers,  in  the  sense  of  that  act,  for  a  valuable  con- 
sideration. They  paid  no  valuable  consideration.  It  was  a 
voluntary  conveyance  in  trust  for  creditors,  generally ;  and 
the  statute  defines  the  particular  class  of  creditors  who  were 
to  have  preference  over  such  a  defective  judgment;  and 
those  for  whose  benefit  the  conveyance  was  made  and  intend- 
ed in  *this  case,  were  not  of  that  description.  Though  judg-  [  *  332 
ment  creditors  might  be  included  in  the  general  description 
of  creditors,  yet  that  class  was  not  the  particular  object  of 
the  deed,  nor  did  they  stand  in  need  of  such  a  provision,  for 
their  rights  rested  upon  a  better  basis.  The  act  ought  not 
to  be  extended  by  construction ;  and  the  ordinary  lien  of  the 
judgment  creditor,  who  might  happen,  through  inadvertence, 
or  through  the  error  of  counsel,  to  omit  as  particular  a  spe- 
cification as  the  act  required,  ought  not  to  be  impaired,  ex- 
cept in  favor  of  those  particular  persons  who  can  bring 
themselves,  clearly  and  strictly,  within  the  letter,  and  within 
the  meaning  and  policy  of  the  exception. 

The  particular  provision  in  the  deed,  that  the  creditors 
wen:  not  to  be  paid  in  proportion,  &c.,  unless  they  should 
execute  and  deliver  a  complete  discharge  of  their  demands, 
\\;i>  in  this  case  rigorous,  coercive,  and  unjust,  for  the  deed 
only  assigned  the  real  property  therein  specified.  It  did  not 
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1S-21.        extend  to  all  the  property,  real  and  personal,  of  the  grantors 
^-^-s^-^-'  and  non  constat,  they  had  no  other  property.     They  mighl 
SKIVING      have  had  other  and  sufficient  property,  both  real  and  person 
HKI.NKKR-     al.     The  land  in  question  might  not  pay  one  fourth  of  the 

11OFF. 

respective  debts,  and  yet  the  creditors  were  not  entitled  to 

by  "debtor'of  receive  a  cent,  unless  they  relinquished  the  residue  of  their 

rufffbr'afi'hi*  debts.      The  condition   was   oppressive,   and   without   any 

"editors    wl!°  color  of  justice  in  this  case,  inasmuch  as  the  assignment  was 

ihould  come  in  '  •/. 

tad      release  not  general  of  all  the  property,  but  only  of  a  specified  part. 

'.heir  demands,     .  .    ,  ,  ...         .  ... 

s  fraudulent.  A  partial  assignment  upon  such  a  condition  is  pernicious  in 
its  tendency,  if  it  be  not  (as  I  rather  apprehend  it  to  be) 
fraudulent  in  its  design. 

The  deed  likewise  authorized  the  trustees  to  sell  the  prop- 
erty forthwith,  in  their  discretion,  and  turn  the  land  into 
money  ;  and  if  the  creditors  would  not  accept  of  their  ra- 
table payments  upon  the  condition  imposed,  the  moneys 
were  to  be  held  in  trust  for  the  grantors.  By  this  means 
the  defendants  might  lose  their  lien  upon  the  land,  as 
against  the  debtor,  and  it  might  become  converted  into 

(  *  333  ]  money,  to  *be  placed  at  his  disposal.  Such  a  consequence 
could  not  be  endured,  and  yet  it  flows  naturally  from  the 
provision  in  the  deed.  A  power  of  coercion  over  the  credi- 
tor, with  the  reservation  of  such  a  resulting  trust  to  the 
grantor  in  case  the  coercion  should  not  be  successful,  was 
deemed  by  the  Supreme  Court,  in  Hyslop  v.  Clark,  (14 
Johns.  Rep.  458.)  to  be  a  badge  of  fraud,  and  not  a  fair  and 
lawful  assignment. 

I  am,  accordingly,  of  opinion,  that  the  deed  in  question 
is  not  entitled  to  be  preferred  to  the  judgment  lien  of  the 
defendants,  and  that  the  motion  to  dissolve  the  injunction 
ought  to  be  granted. 

Injunction  dissolved. 
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*WESTCOTT  and  others  against  CADY  and  others. 

\  bill  of  revivor  and  supplement,  is  a  compound  of  a  supplemental  bill 
and  bill  of  revivor,  and  not  only  continues  the  suit  which  has  abated 
by  the  death  of  a  plaintiff,  &c.,  but  supplies  any  defects  in  the  origi- 
nal bill  arising  from  subsequent  events,  so  as  to  entitle  the  plaintiff  to 
relief  on  the  whole  merits  of  his  case. 

Where  letters  of  administration,  under  the  seal  of  the  Court  of  Probates, 
in  due  form  of  law,  are  produced,  this  Court  will  deem  them  to  be 
regular  and  valid,  without  looking  beyond  them. 

A  will  and  codicil  are  to  be  taken  and  construed  together,  as  parts  of 
one  and  the  same  instrument. 

A  limitation  over  of  personal  goods  and  chattels,  or  noney,  in  remainder, 
after  a  bequest  for  life,  is  good. 

Where  a  testator  devised  all  the  rest  and  residue  o\  his  estate  to  his 
brother  and  sister,  "to  them  and  their  heirs  forever;  all  the  children 
of  his  said  brother  and  sister  to  have  an  equal  share  in  everything  he 
left;  and  if  his  brother  died  without  children,  the  children  of  his  sis- 
ter should  enjoy  the  whole  equally  :"  Held,  that  the  brother  and  sister 
took  as  tenants  in  common,  not  as  joint  tenants. 

A  legatee  in  remainder,  after  an  estate  for  life,  may  call  on  the  legatee 
for  life  for  an  inventory  of  the  property  devised,  to  be  filed. 

THE  bill  of  revivor  and  supplement  in  this  cause,  was  filed  M<t%  4th  and 
by  John  Westcott  and  Susannah  his  wife,  (late  5".  Wood,} 
and  James  Westcott  and  Mary  his  wife,  (late  M.  Wood,}  ad- 
ministrators of  CJtarles  Chinn,  deceased,  (the  said  Susannah 
and  Mary  being  next  of  kin  to  C.  C.,  the  intestate,  and,  as 
children  of  Sarah  Wood,  deceased,  devisees  under  the  will  of 
Edward  Chinn,  deceased,)  against  Daniel  Cadi/  ancl  John 
(Villard,  as  executors  of  the  last  will  and  testament  of  Mar- 
garet Chinn,  deceased.  It  stated  that  the  plaintiffs  filed 
their  original  bill  against  Margaret  C.,  widow  and  executor 
of  Edward  C.,  deceased,  for  a  discovery  and  account  of  the 
real  and  personal  estate  of  Edward.  Chinn,  and  that  she 
might  come  to  a  just  account  as  to  the  personal  estate  ;  and 
that  the  same  might  be  applied,  in  the  *course  of  administra-  [  *  335  j 
tion,  and  the  plaintiffs  be  paid  the  share  to  which  they  were 
entitled,  in  right  of  Susannah  and  Mary  Wood,  by  virtue  of 
the  will  of  Edward  Chinn,  deceased,  &c.  That  Margaret 
Chinn  appeared  to  the  original  bill,  and  answered  ;  and  that 
she,  afterwards,  on  the  15th  of  November,  1820,  died;  and 
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I S2 1  by  her  will,  dated  the  8th  of  June,  1819,  made  the  defend- 
ants executors,  and  directed  that  such  sums  as  were  requi- 
site to  pay  or  extinguish  the  claims  of  the  plaintiffs,  should 
be  paid  out  of  the  residue  of  the  estate.  That  the  plain- 
tiffs are  entitled,  in  virtue  of  the  devise  over  in  the  will  of 
Edward  C.,  deceased,  and  the  codicil  thereto,  or  in  right  of 
S.  and  M.,  or  as  administrators  of  C.  C.,  deceased,  or  in 
right  of  S.  and  M.,  as  his  next  of  kin,  to  the  possession  of  all 
the  personal  estate  of  E.  C.,  deceased,  except  the  specific 
portions  of  the  real  and  personal  estate  devised  and  be- 
queathed by  him.  The  plaintiffs  prayed,  that  the  defendants 
might  either  admit  assets  of  Margaret  C.,  deceased,  suffi- 
cient to  satisfy  the  demands  of  the  plaintiffs,  or  that  they  set 
forth  a  true  account  of  the  personal  estate  of  M.  C.,  and  its 
value ;  and  that  they  be  decreed  to  apply  sufficient  of  the 
proceeds  thereof,  to  satisfy  the.  demands  of  the  plaintiffs ; 
and  for  general  relief. 

The  answer  of  the  defendants,  filed  March  10th,  1821, 
admitted  the  original  bill,  filed  December  15th,  1817,  as 
stated,  and  that  Margaret  C.  put  in  an  answer  thereto,  on 
the  17th  of  April,  1818;  that  she  died  November  15th,  1820, 
having  made  her  will,  by  which  the  defendants  were  appoint- 
ed her  executors ;  that  M.  C.  devised  the  residue  of  her 
estate,  as  stated  in  the  bill  of  the  plaintiffs,  subject  to  debts, 
expenses,  &c.,  and  subject  to  the  power  given  to  the  de- 
fendants, as  her  executors,  &c.,  to  settle  with  the  plaintiffs, 
on  just  terms;  and  that  she  directed  that  all  such  sums 
as  the  defendants  should  pay  to  settle  or  extinguish  the 
claims  of  the  plaintiffs,  should  be  paid  out  of  the  residue  of 
*  336  ]  her  estate.  The  defendants  insisted,  that  the  plaintiffs  *are 
not  entitled  to  any  share  of  the  personal  estate  of  which  El- 
ward  C.  died  possessed  or  entitled,  but  that  the  whole  be- 
longed to  Margaret  C.  as  devisee,  legatee,  widow,  executrix, 
and  creditor  of  Edward  C.,  deceased.  They  denied  that 
they  have  had,  or  have  possession  of  any  part  of  the  real 
estate  of  Edward  C.,  and  they  disclaimed  all  interest  in, 
or  claim  thereto,  but  they  did  not  admit  that  the  plaintiffs 
were  entitled  to  it.  They  admitted,  that  they  had  qualified 
as  executors,  and  possessed  themselves  of  the  personal  es- 
tate, which  they  believed  sufficient  to  satisfy  any  just  and 
valid  demand  of  the  plaintiffs ;  but  they  did  not  admit  suf 
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ficient  assets,  because  they  did  not  know,  with  certainty,  the        1821. 
amount.    That  they  were  ready  to  account  as  executors,  &c.,  ^-*— %'•—••*-• 
as  the  Court  should  direct,  and  they  submitted  that  the  suit     WESTCOTT 
abated  by  the  death  of  Margaret   C.  might  stand  revived        CAI>T 
against  them  as  executors. 

Margaret  Chinn,  in  her  answer  to  the  original  bill,  admit- 
ted that  Edward  C.  made  his  will,  on  the  13th  of  Mai/, 
1800,  and  gave  "to  his  wife,  Margaret  C.,  500  dollars,  to 
be  paid  to  her,  yearly,  during  her  life,  from  the  interest  of 
his  loan  office  certificates ;  that  he  gave  to  her  all  the  stock 
and  farming  utensils,  on  his  farm,  and  all  his  household 
furniture  and  servants ;  and  devised  to  her  his  farm  at  Clav- 
eradc,  during  her  natural  life  ;  and  all  the  rest  and  residue 
of  his  estate,  not  otherwise  devised  in  the  will,  in  what  place 
or  of  what  kind  soever  it  might  be,  he  gave  to  his  brother, 
Charles  C.,  and  his  sister,  Sarah  Wood,  to  them  and  to  their 
heirs  forever.  The  reversion  of  the  annuity  of  500  dollars, 
to  be  paid  to  his  wife,  Margaret  C.,  during  her  life,  and  the 
reversion  of  the  Clavarack  farm,  devised  to  her  for  life,  at  her 
death,  he  gave  to  his  said  brother  and  sister  in  fee;  all  the 
children  of  his  said  brother  and  sister  to  have  an  equal  share 
of  every  thing  he  left ;  and  if  his  brother  died  without  chil- 
dren, the  children  of  his  sister  should  enjoy  the  whole  be- 
tween them  equally.  *He  appointed  his  brother  Charles  and  [  *  33"J  ] 
his  sister  Sarah  Wood,  Jacob  Vanderheijden,  and  his  wife's 
brother,  James  Livingston,  and  Joseph  Binden,  his  executors. 
Fie  directed  that  an  account  of  his  estate  in  America  be  sent, 
as  soon  as  possible,  to  his  said  brother  and  his  sister  in  Eng- 
l<nifl,  and  that  his  executors  send  the  surplus  revenue 'of  his 
estate,  after  paying  his  wife  the  said  annuity  of  500  dollars, 
and  other  necessary  expenses,  to  his  said  brother  and  sister, 
or  to  their  children,  annually."  The  answer  of  M.  C.  further 
admitted,  that  Eiward  C.,  on  the  4th  of  August,  1802,  made 
a  codicil  to  his  will,  in  which  he  stated,  "  that  he  had,  since 
making  his  will,  sold  his  Clave  rack  farm,  which  he  had  left 
to  his  wife  Margaret,  as  therein  stated,  and  that  the  estate, 
by  the  sale,  had  become  personal  property ;  and  it  being  his 
desire  that  his  wife  should  have  the  income,  profit,  use,  and 
mjoijment  of  that  estate,  during  her  life,  he  bequeathed  to 
her,  during  her  natural  life,  to  take  and  enjoy  the  principal 
and  interest  due  to  him  on  the  sale  of  that  estate ;  and  he, 
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i921.  also>  gave  her,  during  her  natural  life,  the  use,  interest  and 
enjoyment  of  all  the  moneys  he  had  in  possession,  and  all 
the  interest  he  has  in  the  funds  or  stocks  of  the  United  States, 
&c.  That  his  executors  should  draw  for  these  moneys  foi 
the  use  of  his  wife,  and  invest  her  with  full  power  to  re- 
ceive and  manage  the  same,  during  her  natural  life,  and 
to  discharge  his  funeral  expenses  out  thereof,  and  to  have, 
enjoy  and  manage,  to  her  own  best  advantage,  for  and 
during  her  natural  life,  all  his  estate,  moneys,  and  personal 
property  aforesaid ;  and  he  appointed  her  executrix."  The 
answer  further  admitted,  that  the  testator  died  August  17th, 
1802,  and  that  she,  M.  C.,  administered  and  possessed 
herself  of  the  personal  estate,  and  the  securities  and  deeds 
relative  to  the  real  estate.  She  admitted  the  death  of  Sarah 
J^ood,  in  the  lifetime  of  the  testator,  leaving  the  plaintiffs, 
Susannah  and  Mary,  her  next  of  kin  and  heirs  at  law.  That 
f  *  338  ]  Charles  C.  died  on  the  10th  of  December,  *1S02,  leaving  the 
plaintiffs,  5.  and  M.,  his  next  of  kin  and  heirs  at  law.  She 
denied  that  the  plaintiffs  had  administered  on  the  estate  of 
Charles  C.,  by  letters  of  administration  taken  out  in  this 
state ;  though  such  letters  may  have  been  made,  yet  the 
plaintiffs  had  not  appeared  and  qualified  ;  and,  therefore, 
have  no  authority  to  sue  as  administrators.  That  the  plain- 
tiffs are  aliens,  and  residents  in  England,  and  have  never 
been  in  this  state,  and  cannot  administer  on  the  personal 
estate  of  Charles  C.,  deceased.  She  admitted  the  letter 
written  by  her,  as  stated  in  the  bill,  addressed  to  Charles 
Chinn,  and  to  John  and  James  JV.,  plaintiffs,  and  that  the 
letter  enclosed  such  account,  as  charged  in  the  bill,  and 
which  account  was  made  by  the  executor,  J.  Vanderhcyden, 
without  her  directions.  She  admitted  the  marriage  contract 
referred  to  in  the  said  letter  and  account,  and  that  it  was 
the  only  marriage  contract  ever  made  between  her  and  the 
testator.  That  the  3,000  pounds  mentioned  in  that  contract 
consisted  in  the  loan  office  certificates,  which  she  believed 
were  less  valuable  than  specie.  That  she  married  the  te?tator 
on  the  10th  of  July,  1779,  and  the  testator  took  possession 
of  the  3,000  pounds  mentioned  in  the  marriage  contract, 
and  managed  it  as  he  thought  proper.  That  on  the  5th  of 
January,  1791,  the  testator  procured  a  certificate  to  be  issued 
in  the  name  of  his  wife,  the  defendant,  of  three  per  cent. 
300 


CASES  IN  CHANCERY. 


338 


stock,  for  282  dollars  and  87  cents ;  another  certificate,  on 
the  loth  cf  May,  1797,  for  600  dollars;  and  one  other  cer- 
tificate, on  the  22d  of  May,  1798,  for  800  dollars ;  and  the 
defendant  had  received  the  interest  on  those  securities, 
amounting  to  1 ,682  dollars  and  87  cents,  to  her  own  use. 
That  she  did  not  recollect  but  that  the  testator  may  have 
been  consulted  about  the  management  of  the  3,000  pounds. 
She  admitted,  that  the  196  pounds,  credited  in  the  said  ac- 
count, on  the  marriage  contract,  was  intended  as  the  value 
of  the  stock,  the  certificates  of  which  were  so  issued  in  her 
name.  *She  denied  that  she  ever  received  any  other  payment 
on  the  marriage  contract  than  the  said  stock.  She  stated, 
that  soon  after  the  testator's  death,  she  caused  an  inventory 
to  be  n;ade,  in  order  to  be  filed,  but  that  she  destroyed  it 
without  filing  it,  as  she  was  advised  that  the  whole  personal 
estate  belonged  to  her.  She  set  forth  the  real  estate  of 
which  the  testator  died  seised  ;  and  alleged  that  the  plaintiffs 
are  all  aliens,  and  not  entitled  to  any  part  of  the  real  estate, 
as  heirs  of  Charles  C.,  or  of  Sarah  Wood.  That  besides 
furniture,  the  testator  owned,  at  the  time  of  his  death,  26,181 
dollars  and  76  cents  in  three  per  cent,  stock,  &c.  (setting 
forth  specifically  the  assets.)  That  after  paying  funeral  ex- 
penses and  rent,  she  had  used  and  managed  the  residue  of 
the  personal  estate  to  her  own  best  advantage ;  and  she  de- 
nied any  right  of  the  plaintiff  to  those  moneys :  she  insisted 
that  if  the  testator  did  devise  any  reversionary  interest  therein 
after  his  death,  which  she  denied,  it  was  to  Charles  C.  and 
Sarah  W.,  and  that  as  Sarah  W.  died  before  the  testator, 
Charles  C.  took  the  whole  as  survivor,  and  that  the' devise 
over  to  the  children  of  Sarah  W.,  in  case  Charles  C.  should 
die  without  children,  was  void ;  and  the  plaintiffs  had  no 
interest  therein,  as  next  of  kin  to  Sarah  W.  or  to  Charles  C. 
That  no  person  can  make  title  but  as  executor  or  adminis- 
trator of  Charles  C.  That  the  plaintiffs  never  applied  to 
her,  before  filing  their  bill.  That  the  bill  did  not  pretend 
that  Charles  C.  died  intestate,  and  that,  therefore,  she  could 
not  pay  over  to  the  plaintiffs,  without  indemnity :  But  she 
insisted  that  by  the  will  and  codicil,  she  was  entitled  to  the 
whole  of  the  personal  estate  of  the  testator. 

The  letter  referred  to  in  the  original  bill,  and  admitted  in. 
the  answer  of  Margaret  C.,  which  was  exhibited,  was  dated 
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October  16th,  1802,  and  directed  to  Charles  C.  and  John  and 
James  Westcott,  In  that  letter,  she  mentioned  that  she  had 
sent  a  C0py  Of  tne  wju  an(j  an  account  current;  and  she 
stated  a  marriage  contract,  wherein  her  husband  *gave,  by 
deed,  to  Leonard  Gansevoort,  3,000  pounds,  in  trust  for  her 
use,  with  interest  thereon ;  that  she  had  received  only  19(i 
pounds  thereof,  and  offered  to  relinquish  to  them  the  lands 
and  the  stock  in  the  funds,  on  being  paid  the  above  sum 
specified  in  the  marriage  contract. 

The  account  current,  also  exhibited,  contained  the  same 
admissions  of  assets  as  were  made  in  the  answer.  The 
plaintiffs,  also,  exhibited  letters  of  administration,  granted  to 
them  by  the  judge  of  probates  of  New-York,  on  the  17th  of 
December,  1817,  on  the  goods,  chattels,  credits,  &c.  of 
Charles  C.,  deceased. 

May  4th,  1821.  The  cause  was  this  day  brought  to  a 
hearing,  on  the  bill  and  answers,  and  exhibits  referred  to  in 
the  pleadings  ;  and  was  argued  by  M.  Van  Buren  and  W. 
A.  Duer,  for  the  plaintiffs,  and  by  Henry  and  D.  Cady,  for 
the  defendants. 

The  plaintiffs'  counsel  waived  all  claim  to  the  lands  or 
real  estate  of  the  testator,  and  contended,  1.  That  by  the 
will  and  codicil  of  Edward  C.,  his  wife,  Margaret  C.,  be- 
came entitled  to  the  income  of  his  estate,  during  her  life  only, 
subject  to  account  to  those  entitled  to  the  reversion.  (1 
Vesey,  187.  1  Vesey,  jun.  407.  1  P.  Wms.  425.  2  Vesey, 
626.  Ambl.  30.  1  Co.  157.  174.  Diggers  Case,  2  Co. 
33.  3  Bro.  C.  C.  543.  5  Vesey,  248.  Powell  on  Devises, 
248.  265.  3  Leo.  71.  1  Salic.  240.  10  Vesey,  370.) 

2.  That  the  residue  and  reversion  were  devised  over  to 
Charles  C.  and  Sarah  W.,  the  brother  and  sister  of  the  tes- 
tator, and  that  this  disposition  was  good  by  way  of  executory 
devise.     (Fearne  on  Ex.  Dev.  4  ed.  by  Powell,  26.     3  Bro. 
Ch.  Cas.  615.     6  Bro.  P.  C.  354.) 

3.  That  Charles   C.  having  died  without  issue,  and  intes- 
tate, the  plaintiffs,  being  the  only  children  of  his  sister  Sarah. 
are  entitled  to  the  personal  estate,  first,  as  administrators  of 
Charles  C.,  under  an  appointment  by  competent  authority, 

*341  ]  *unrevoked  and  irrevocable,  in  this  collateral  manner,  or  in 
this  Court :  secondly,  under  the  limitation  over  in  the  will  of 
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Edward  C.  :  thirdly,  as  the  next  of  kin  of  Charles  C.  (Cro  1821. 
Car.  8.  Toiler's  Laiv  of  Ex.  89.  Fearne,  Ex.  Den.  4  ed. 
21.  182.281.531.  10  Johns.  Rep.  16.  1  P.  Wins.  356. 
3  P.  JF»w.  372.  fWkr/.  Rep.  54.  2  TFtfo.  29.  Fearne9  s 
Contin.  Rem.  364.  552.  6ed.  3  Johns.  Cas.  109.  4  Johns. 
Rep.  75.) 


the  defendants,  it  was  contended,  1.  That  the  plain- 
tiff's, on  their  bill  of  revivor,  were  entitled  to  no  other  relief 
than  what  they  were  entitled  to  under  the  original  bill  ;  and 
that,  by  the  will  and  codicil,  all  the  personal  property  was 
given  by  the  testator  to  his  wife.  (Toller's  Ex.  66.  93.  250. 

1  Haddock's  Ch.  182.     2  Fearne,  35.) 

2.  The  plaintiffs  are  not  entitled  to  a  decree  against  the 
testatrix  of  the  defendants,  but  only  to  a  discovery  of  the 
personal  estate. 

3.  That  the  plaintiffs  cannot  claim  the  property  in  dispute, 
as  administrators  of  Charles   C.,  deceased  ;  nor  can  they  be 
regarded  as  such  administrators,  because,  being  aliens,  always 
residing  in  &  foreign  country,  they  never  could  have  qualified 
is  such. 

4.  Although  the  personal  estate  -was  bequeathed  to  the 
defendants'  testatrix,  for  and  during  her  natural  life,  yet  as 
it  was  not  bequeathed  over,  she  took  it  absolutely,  as  legatee. 

5.  The  general  residuary  clause  in  the  will,  cannot  operate 
as  a  bequest  over  of  the  property  bequeathed  to  the  defend- 
ants' testatrix  for  life,  which  is  the  main  point  in  the  cause. 

6.  Where  the  personal  estate  bequeathed  to  one  for  life, 
is  of  that  character,  that  the  first  use  must  produce  its  de- 
struction, or  compel  the  legatee  for  life  to  part  with  it,  any 
bequest  over  must  be  void.     There  is  no  case  to  be  found. 
of  a  general  limitation  over,  or  where  the  general  residuary 

*clause  was  applied  to  a  chattel,  after  an  express  bequest  of       [  *  *>12  ] 
it  for  life.     (Skep.   Touchst.  411.  note.     2   Fern.  59.  322. 
445.     1  P.  JVms.  503.  666.  and  note.     3  Vesey,  5.     2  Bro. 
C.  C.  127.     4  Vesey,  716.     3  Atk.  486.366.     2  Fern.  293. 
3  Mod.  228.     1  Atk.  546.     2   Vesey,  653.     3   Vesey,  119. 

2  Fern,  39.  59.      10  Vesey.  465.     1  P.  Wmv.  748.     3  Petty, 
311.     1   Vesey,  9.     1  P.  'Wmi.  651.) 

7.  If  the  words,  "for  and  during  her  natural  life,"  create 
i  limitation  as  to  the    personal   estate   bequeathed,  so  that 
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there  was  a  residue  undisposed  of,  the  executor  and  execu- 
trix of  Edward  C.  would  take  that  residue,  beneficially  ;  or 
the  defendants'  testatrix  would  be  entitled  to  one  half  of  it, 
under  the  statute  of  distributions. 

i»tiu  i-uii.  THE  CHANCELLOR.  The  cause  was  brought  to  a  hearing 
upon  the  bill  of  revivor  and  supplement,  and  the  exhibits  re 
ferred  to  in  the  pleadings. 

Abiiiofr«-n'iw  1.  The  first  question  is  as  to  the  extent  of  the  relief  to 
L»7<Mnpouud  which  the  party  may  be  entitled,  under  these  pleadings 
memni  bil'/'and  '^'ie  defendants  contend,  tjiat  the  plaintiffs  can  have  no 
bin  of  revivor,  other  relief,  than  what  they  were  entitled  to  under  the  origi 

ami     not    only  .  J  ' 

continues    the  nal  bill,  and  that  under  that  bill,  they  were  entitled  only  to 

suit,  which  has      .  ,  .,  .  .  -  .  -  ,r  ~,  . 

abated  by  the  the  exhibition  of  an  inventory  irom  Margaret  Lhinn.  I  he 
Ur^&cjfm's^  original  bill  went  further,  and  prayed  not  only  for  an  account 
phes  any  de-  of  the  estate  of  Edward  Chinn,  dec.,  but  that  the  same  might 

fectsm  the  orig- 
inal bill,  arising  be  applied  in  a  course  of  administration,  and  the  plaintiffs 

fromsubscqucnt          .         ,  .  .  _     .  .  . 

events,  so  as  to  paid  the  proportion  or  share  ot  the  estate,  to  which  they 
tirf'io  rdiefaon  were  entitled  under  the  will  of  E.  C.     But  the  present  bill 
iu^casc16"18  *s  ROt  onty  a  k*M  °f  revivor,  made  necessary  by  the  death  of 
M.  C.,  the  original  defendant,  but  it  is  a  bill  of  revivor  and 
supplement,  and  sets  forth  the  new  rights  accruing  to  the 
plaintiffs  by  the  death  of  M.   C. ;  and  the  defendants,  by 
*heir  answer,  submit  to  account,  and  to  the  revival  of  the  suit 
A  bill  of  revivor  and  supplement  not  only  continues  the 
{  *  343  J       *suit,  upon  abatement,  but  it  supplies  defects  arising  from 
some  event  subsequent  to  the  institution  of  the  suit.     It  is 
a  compound  of  a  supplemental  bill  and  bill  of  revivor,  and 
in  that  character,  it  states  the  original  bill,  and  proceedings 
thereon,  and  the  subsequent  event;  and  it  states  also  the 
consequent  alteration  or  acquisition  of  interest,  with  respect 
to  the  parties.     (Red.   Tr.  33.  74.)  I  apprehend,  that  the 
plaintiffs  can  obtain,  under  the  present  pleadings,  all  the  re- 
lief, which  the  facts  and  the  merits  of  the  case  will  authorize. 
Where  letters       o.  Another   objection,  of  a  technical   kind,  is,  that   the 

of     administra-  J 

lion  under  the  plaintiffs  are  aliens,  and  residents  in  England,  and  that  they 
of  Probates,  in  have  not  qualified  themselves,  according  to  law,  to  sue  here 
produce^'  this  as  administrators.  The  answer  to  this  is,  that  letters  of  ad- 
fcourt  win  deem  mjnistration,  under  the  seal  of  the  Court  of  Probates  of  this 

them  to  be  reg- 
ular and  valid  state,  are  produced,  and  I  am  bound  to  presume  omnia  rite 

without  looking  ,  .     ,.    .    , 

beyond  them,     acta,  and  to  give  full  credit  to  the  judicial  acts  of  a  compe- 
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tent  jurisdiction.  I  am  not  to  look  beyond  the  letters  of  182) 
administration  sub  pede  sigilK.  Lord  Talbot,  in  Tourton 
v.  Flower,  (3  P.  Wms.  370.)  observed,  in  answer  to  an 
objection  to  the  validity  of  the  administration,  "  here  being 
an  administration  taken  out  of  the  Archbishop's  Court,  I  will 
look  upon  the  same  to  be  good." 

3.  Having  disposed  of  these  preliminary  objections,  we 
come  to  the  consideration  of  the  real  merits  of  the  claim  of 
the  plaintiffs. 

Their  rights  depend  upon  the  construction  to  be  given  to    A  will  and  co- 
the  will  and  codicil  of  Edward  Chinn.     I  shall  take  it  for  taken  and  con- 
granted,  as  a  clear  and  settled  rule,  (see,  for  this  purpose,  as^parts^o^ 
WiUet  v.  Sandford,  1    Fesey,  186.)  that  a  will  and  codicil  ^i,^""16 
are  to  be  taken  and  construed  together,  in  connection  with 
each  other,  as  parts  of  one  and  the  same  instrument.     The 
intent  of  the  testator  is  to  be  gathered  from  the  whole,  and 
a  codicil  is  no  revocation  of  a  will,  further  than  it  is  expressed. 

*The  will  gave  to  the  testator's  wife,  M.  C.,  an  annuity,  r  #  344  i 
tor  life,  of  500  dollars,  to  be  received  and  paid  to  her,  yearly, 
from  his  loan  office  certificates,  and  it  gave  to  her  certain 
specific  chattels,  as  farming  utensils,  household  furniture, 
and  servants,  absolutely,  and  it  gave  to  her,  for  life,  the  rents 
and  profits  of  a  farm  at  Claverack.  ALL  the  rest  and  residue 
of  his  estate,  real  and  personal,  not  othencise  devised  in  the 
ivill,  in  u'hat  place  or  what  kind  soever  it  might  be,  and  in- 
cluding expressly  the  reversion  of  the  annuity  of  500  dollars 
and  the  reversion  of  the  Claverack  farm,  he  gave  to  his 
brother  Charles  Chinn,  and  his  sister  Sarah  Wood,  and  to 
them  and  their  heirs  forever.  He  further  declared  that  all 
the  children  of  his  said  brother  and  sister  should  have  an 
equal  share  of  every  thing  he  should  leave,  and  that  if  his 
brother  died  without  children,  the  children  of  lis  sister  should 
enjoy  the  ivhole  between  them  equally. 

It  is  admitted,  that  the  sister,  Sarah  Wood,  died  before 
the  testator,  and  that  the  plaintiffs,  Susannah  and  Mary,  are 
her  next  of  kin,  and  heirs  at  law,  and  that  Charles  Chinn 
died  after  the  testator,  and  that  the  plaintiffs,  5.  and  M,  arc 
also  his  next  kin,  and  heirs  at  law. 

Upon  the  will,  as  it  thus  originally  stood,  there  could  not 
have  been  a  doubt,  but  that  C.  C.  and  5.  W.  and  their 
representatives,  took  the  remainder  of  the  loan  office  cer- 
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1821.  tificates,  after  her  death,  and  that  she  was  01  ly  to  have  an 
annuity  of  500  dollars,  during  life,  out  of  the  interest  or 
dividends  of  that  stock.  The  testator  evidently  intended  by 
the  words,  loan  office  certificates,  his  three  per  cent,  stock, 
of  the  United  States,  and  the  bequest  over,  after  that  annuity 
ceased,  was  clearly  good.  There  could  have  been  no  more 
difficulty  upon  this  part  of  the  will,  as  to  the  stock,  than  as 
to  the  remainder  in  fee  of  the  Claverack  farm,  after  the  life 
estate  therein  had  ended.  The  more  colorable  ground  of 
resistance  to  the  claim  of  the  bill,  is  derived  from  the  codicil. 
t  *  345  I  In  that,  the  testator  states,  that  since  the  date  *of  his  will, 
he  had  sold  the  Claverack  farm,  and  turned  it  into  personal 
property,  and  it  being  his  desire,  that  his  wife  should  have 
the  "  income,  profit,  use  and  enjoyment  of  that  estate  during 
her  life,"  he  accordingly  bequeathed  to  her,  "  during  her 
natural  life,"  the  principal  and  interest  due  him  on  the  sale 
of  that  estate.  The  codicil  not  only,  so  far,  substituted  the 
use  of  the  proceeds,  instead  of  the  use  of  the  farm ;  but  it 
went  further,  and  gave  to  her,  "  during  her  natural  life,  the 
use,  interest  and  enjoyment  of  all  the  moneys  he  had  in  pos- 
session, and  all  the  interest  he  had  in  the  funds  or  stock  of 
the  U.  S.  and  public  securities ;"  and  the  executors  were 
directed  to  draw  for  those  moneys  "  to  and  for  the  use  of  his 
wife,"  and  to  invest  her  with  full  power  to  receive  and  man 
age  the  same,  "for  and  during  her  natural  life ;"  and  out  of 
these  moneys,  to  discharge  his  funeral  expenses,  and  that 
after  those  expenses  were  paid,  that  she  should  "  have,  enjoy/ 
use,  and  manage,  to  her  own  best  advantage,  for  and  during 
her  natural  life,  all  and  singular  his  estate,  moneys,  and 
personal  property  above  mentioned." 

The  gift,  by  the  codicil,  to  the  wife,  of  an  interest  for  life 
in  the  moneys  and  stock,  as  well  as  in  the  proceeds  of  the 
ClavKrack  farm,  does  not  affect  or  impair  the  devise  over  in 
and  by  the  will.  There  is  no  incompatibility  between  the 
bequests  in  the  codicil  and  the  devise  over  in  the  will ;  but 
the  codicil  pursues  the  intention  of  the  will  in  confining  the 
use  of  the  Claverack  estate  to  her  life  ;  and  it  only  enlarges 
the  quantum  of  interest  which  she  was  to  enjoy  for  life,  by 
exchanging  the  annuity  of  500  dollars,  for  life,  chargeable 
upon  the  public  stock,  for  the  use  for  life  of  all  his  cash  in 
hand,  and  of  all  his  government  stock.  It  is  still  but  the 
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r  life,  and  this  is  the  express  limitation,  repeated  again  1821. 
and  again,  in  the  codicil,  and  the  intention  is  too  explicit  to 
be  mistaken.  The  devise  over  by  the  will,  of  the  remainder 
of  the  testator's  interest  in  the  personal  estate,  *after  the 
termination  of  the  life  estate  or  interest  therein,  is  left  undis- 
turbed, and  is  not  affected  by  any  of  the  provisions  in  the 
codicil,  and  cannot  be  deemed  to  be  revoked.  The  codicil 
is  a  revocation  of  the  will,  pro  tanto  only,  and  as  far  as  the 
provisions  in  the  one  are  inconsistent  with  those  in  the  other. 
In  every  other  respect,  the  original  will  remains  in  full  force ; 
and  if  the  remainder  over  to  the  brother  and  sister  of  the 
testator  was  valid  in  the  first  instance,  it  was  equally  so  after 
the  publication  of  the  codicil. 

The  law  is  too  well  settled  to  be  drawn  into  question  at  A  limitation 
this  late  day,  that  a  limitation  of  personal  goods,  and  chattels  goods  a^Tdiat 
or  money  in  remainder,  after  a  bequest  for  life,  is  good.  *ls'  ^J^,"^- 

In   Randall  v.   Russel,   (3    Mcrivale,   190.)    the    testator  after  a  bequest 

.  ,  .         . ,,  for  life,  is  good. 

gave  his  farm,  and  stock,  and  crop  thereon,  to  his  wife  during 
her  natural  life,  if  she  should  continue  so  long  unmarried. 

The  master  of  the  rolls  observed  upon  the  case,  that  origi- 
nally, by  the  English  law,  there  could  be  no  limitation  even 
of  a  chattel,  but  a  gift  for  life  carried  the  absolute  interest. 
Then  a  distinction  was  taken  between  the  use  and  the  prop- 
erty. The  use  might  be  given  to  one  for  life,  and  the  prop- 
erty, afterwards,  to  another.  A  gift  for  life  of  a  chattel  was 
now  construed  to  be  a  gift  of  the  usufruct  only.  He  referred 
to  what  Lord  Ahanley  had  said,  in  Porter  v.  Towney,  (3 
Fcsey,  311.)  that  there  had  been  great  doubt  what  a  person 
naving  a  limited  use  of  articles,  (as  corn,  hay,  &c.,  of  which 
the  use  consists  in  the  consumption,)  must  do.  He  con- 
ceived that  a  gift  for  life,  if  specific,  of  things  qua  ipso  usu 
consumuntur,  was  a  gift  of  the  property,  and  that  there  could 
not  be  a  limitation  over  after  a  life  interest  in  such  articles. 
When  the  use  and  the  property  can  have  no  separate  exist- 
ence, the  old  rule  must  prevail,  and  a  limitation  over  after 
a  life  interest,  is  void.f  t  Sec  nnte>  p 

The  rule  of  equity  and  the  exception  to  that  rule  are  both  2,J:£//e'v'''  * 
clearly  stated  by  Sir  William  Grant,  in  that  case,  as  late  as 
1817  ;  and  it  is  very  clear,  that  the  rule  applies  to  the  present 
case,  and  that  the  present  case  does  not  fall  witl  in  the  ex- 
ception. 

SO" 
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1321.  *Nor   is  this  a  very  modern  rule,  for  we  find  it  settled 

upwards  of  a  century  ago. 

In  Smith  v.  Clever,  (2  Fern.  59.  2  Ch.  Rep.  187.  S 
C.  under  the  title  of  Smith  v.  Fisher,')  it  was  held,  as  early 
as  1688,  that  money  might  be  limited  and  devised  over  by 
will  after  a  bequest  of  it  for  life;  and  the  same  point,  even 
in  respect  to  money,  was  admitted,  in  Pleydell  v.  Plcydell, 
(1  P.  W.  748.)  In  Hyde  v.  Parratt,  (1  P.  W.  1.— 2  Fern. 
331.  S.  C.)  in  1695,  it  was  held  by  Lord  Ch.  Somers,  that  a 
devise  of  goods  to  the  wife  for  life,  and,  afterwards,  to  the 
testator's  son,  was  a  good  devise  over,  and  as  valid  as  if  the 
devise  has  been  only  of  the  use  of  the  goods  to  the  wife  for 
life.  The  case  received  great  discussion,  and  the  chancellor 
was  said  to  have  followed  some  recent  precedents  which 
had  adopted  the  civil  and  canon  law,  in  construing  the  use 
of  the  thing,  and  not  the  thing  itself,  to  pass  where  the  first 
devise  was  for  a  limited  time,  in  order  the  better  to  comply 
with  the  intention  of  the  testator.  The  bill  was  filed,  in  that 
case,  by  the  person  in  remainder  against  the  wife  and  the 
executor,  for  an  inventory,  and  that  the  widow  should  give 
security  to  have  the  goods  forthcoming  at  her  death.  After- 
wards, in  Tissen  v.  Tissen,  in  1718,  (1  P.  W.  500.)  Lord 
Parker  observed,  that  the  rule  then  was  established,  that  a 
bequest  of  a  chattel  interest  for  life,  passed  only  the  use  and 
property,  and  not  the  thing  itself.  So,  again,  in  Upwell  v. 
Halsey,  (1  P.  W.  651.)  there  was  a  devise  of  such  part  of 
the  testator's  personal  estate  as  his  wife  should  leave  of  her 
subsistence,  to  his  son ;  and  the  devise  over  was  held  good. 
The  master  of  the  rolls  said,  it  was  established  that  a  per- 
sonal thing  or  money,  might  be  devised  to  one  for  life,  with 
remainder  over.  In  that  case,  the  second  husband  was  de- 
creed to  account  for  what  had  come  to  his  hands,  after  al- 
lowing what  had  been  applied  to  his  wife's  subsistence. 

The  old  rule  itself  was  strongly  insisted  on  by  the  attor- 
[  *  348  ]  ney  general,  in  Clarges  v.  Albemarlc.  (2  Fern  245.)  in*1691  ; 
and  yet  in  that  case,  as  well  as  in  Hyde  v.  Parratt,  the  dis- 
tinction between  a  devise  of  the  personal  chattel  itself  to  one 
for  life,  remainder  to  another,  and  the  devise  of  the  use 
thereof  to  one  for  life,  with  remainder  over,  was  exploded ; 
and  it  was  held  that  it  amounted  to  the  same  thing  whether 
the  devise  was  the  one  way  or  the  other ;  for  the  testator's 
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intention  appeared  to  be  the  same  in  both  cases,  and  ought 
equally  in  both  cases  to  prevail. 

If  the  codicil  stood  alone,  unconnected  with  the  preceding 
will,  then,  indeed,  the  rule  insisted  on  by  the  counsel  for  the 
defendants,  that  a  devise  of  dividends  or  interest  or  produce 
of  stock,  &c.,  without  limitation,  carried  the  principal  or 
jvhole  interest,  might  have  applied.  But  as  the  codicil  and 
will  are  to  be  taken  and  construed  together  as  one  connected 
wil],  the  will  has  no  application. 

It  rnay  be  made  a  question,  whether  the  remainder  over  Where  a  tes- 
to  the  brother  and  sister  of  the  testator,  was  to  them  in  joint-  fh^resfaTd  res" 
tenancy  or  in  common.  If  the  will  had  stopped  with  the  ldue  ?f  hls  f?" 

*  tale,  &c.,  10  his 

bequest  of  the  rest  and  residue  of  his  estate,  real  and  person-  brother  and  sis- 

.  .  ter,  and  to  ihem 

al,  to  his  brother  and  sister,  "  to  them  and  to  their  heirs  for-  and  their  heirs 

ever,"  it  would  have  been  a  joint-tenancy.     In  Campbell  v.  children  of  his 

Campbell,  (4  Bro.  15.)  the  master   of  rolls   accurately  re-  ffifSftlS 

viewed  the  cases,  and  arrived  at  the  conclusion,  that  where  cciual  share  ?' 

every  thing  lie 

a  legacy  was  given  to  two  or  more  persons,  without  any  'eft ;  and  it  his 
other  words  to  lay  hold  of  to  change  the  construction,  they  without  chi'i- 
were  joint-tenants.  But  almost  any  expression,  or  words  dren  of  his  sister 
denoting  a  different  intention,  will  alter  the  construction,  should  enjoy  the 

whole  equally : 

In  this  case,  the  testator  added,  that  all  the  children  of  his  Held>  lhat  »'»« 

.  "  ...  ,  ,      ,  _  brother  and  sis- 

brother  and  sister  were  to  have  "an  equal  share  of  every  ter  of  the  testa- 
thing  he  left,  and  that  if  his  brother  died  without  children, 
the  children  of  his  sister  "should  enjoy  the  whole  between 
them,  equally."  Those  subsequent  words  explain  the  tes- 
tator's intention  to  be,  that  the  brother  and  sistdr  should 
take  equally,  as  tenants  in  common ;  for  otherwise,  their 
children  could  not  have  "  an  equal  share ;"  and  when  it  is 
said,  that  if  his  brother  died  without  children,  the  children 
*of  his  sister  should  enjoy  the  whole,  it  seems  to  have  alluded  [  *  3.49  ] 
to  the  part  which  they  otherwise  would  not  have  enjoyed, 
and  to  be  founded  on  the  idea  of  a  severance  of  interest  be- 
tween the  brother  and  sister,  in  the  first  instance. 

If  they  took  as  tenants  in  common,  then  the  plaintiffs,  & 
and  M.  are  entitled  to  a  moiety  of  the  devise  over,  as  heirs 
to  their  mother,  Surah  Wood,  deceased,  and  to  the  other 
moiety,  as  administrators  of  Charles  Chinn,  deceased,  or  as 
heirs  and  next  of  kin  to  him.  In  either  capacity,  they  are 
entitled  to  his  moiety  of  the  estate.  So,  if  the  devise  over 
to  the  brother  and  sister  was  a  joint-tenancy,  then,  upon  the 
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18*21.       death  of  Sarah  Wood,  the  whole  interest  survived  to  Charlci 

^-•'-x'-'wx   Chinn,  and,  on  his  death,  descended  to  the  same  plaintiffs. 

I»TT     Therefore,  quacungue  via  data,  the  right  of  the  plaintiffs  to 

sue  for,  and  demand  the  whole  of  the  personal  estate  of  Ed- 

ward  Chinn,  so  accruing  on  the  termination  of  his  wife's  life 

interest  therein,  is  clearly  established. 

A  legatee  in  re-       The  original  bill  seems  to  have  been  well  founded.     The 

an  esiate    tor  plaintiffs  were  entitled  to  call  for  the  exhibition  of  an  inven- 

ic  "e^aiee  Jhr  tory.     Formerly  the  cestui  que  trust,  or  legatee  entitled  in 

life,  ior  an  in-  remainder  after  an  estate  for  life,  was  allowed  to  call  upon 

vontorjr  ol   the 

property     dc-  the  legatee  for  life,  not  only  for  an  inventory,  but  for  security 
cied.'  that  the  goods  should  be  forthcoming  at  his  decease.     (Vo.- 

chel  v.  Vuchel,  1  CA.  Cos.  129.  and  Hyde  v.  Parratt,  supra, 
planning  v.  Style,  3  P,  Wms.  334.)  But  the  rule  of  prac- 
tice has  since  been  altered,  on  that  point ;  and  in  Foley  v. 
Burnet,  (1  Bro.  279.)  Lord  Thurlow  observed,  that  the 
courts  do  not  now  require  the  tenant  for  life  to  give  security, 
but  only  to  exhibit  an  inventory  to  be  filed. 

I  rather  incline  to  think,  that  the  plaintiffs  were  entitled  to 
call  upon  M.  C.,  the  executrix  of  Edward  Chinn,  deceased, 
for  something  more  than  the  inventory ;  for  her  life  interest 
does  not  seem  to  have  extended  to  all  the  personal  estate. 
It  was  the  "  estate,  moneys,  and  personal  property  above 
mentioned  ;"  and  no  part  of  the  personal  property  had  been 
[  *  350  ]  *previously  mentioned  in  the  codicil,  but  the  proceeds  of  the 
Claverack  farm,  and  the  money  in  hand,  and  the  public 
stock  and  securities.  The  bank  and  turnpike  stock  owned 
by  the  testator,  were  not  included  in  that  description  ;  and 
the  better  opinion  is,  that  they  passed,  at  once,  upon  hi 
death,  by  the  residuary  bequest. 

I  shall,  accordingly,  declare,  that  the  plaintiffs  are  entitled 
to  an  account  of  the  personal  estate  of  the  testator,  Edward 
Chinn,  and  which  came  to  the  hands  and  possession  of  his 
widow,  Margaret  Chinn,  and  from  her  has  come  to  the 
hands  and  possession  of  the  defendants ;  and  that  they  are 
entitled,  out  of  the  assets  of  M.  C.,  in  their  hands,  to  pay- 
ment of  the  capital  or  principal,  without  interest,  of  the 
moneys  and  stock  devised  by  E.  C.  to  the  said  M.  C.,  his 
widow,  for  her  life,  being  the  proceeds  of  the  sale  of  the  C7a-i>- 
eraclc  farm,  and  being  the  moneys  which  the  said  E.  C.  had 
in  possession  at  his  death,  and  being  the  amount  of  the  funds 
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or  public  stock  owned  by  E.  C.  at  his  death,  or,  if  the  stock  1821. 
has  not  been  sold,  then  to  an  assignment  of  the  same  ;  and 
that  they  likewise  account  and  pay  over  to  the  plaintiffs  the 
value,  if  sold,  and,  if  not,  to  assign  over  the  turnpike  and 
bank  stock,  admitted  by  the  said  M.  C.  to  have  been  part 
of  the  assets  of  her  testator,  and  to  account  for  the  dividends 
and  capital  received,  with  interest,  &c.  And  I  shall  direct 
a  reference  to  a  master,  to  take  the  account  accordingly,  and 
to  make  all  just  allowances  to  the  defendants  or  executors  of 
M.  C.,  who  was  executrix  of  .E.  C.,  and  to  take  such  exami- 
nations and  proofs,  as  are  usual  in  such  cases,  and  to  report, 
&c. ;  and  the  question  of  costs,  and  all  further  questions,  are 
reserved,  &c. 

Decree  accordingly. 
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1821. 

*SKINNER  against  DAYTON  and  others. 

[Reversed,  19  Johns.  513.] 

The  plaintiffand  others  formed  an  associntion  for  manufacturing,  &c.,  anrt 
executed  articles  of  agreement,  as  to  the  mode  of  managing  and  con- 
ducting their  business.  Held,  that  the  company  could  only  act  by  a 
resolution  of  the  board  of  directors,  or  by  a  general  agent  duly  ap- 
pointed, pursuant  to  the  articles  of  their  association  ;  and  that  the 
plaintiff,  who  had  been  elected  president,  and  was,  ex  officio,  a  director, 
having  entered  into  a  contract,  under  his  hand  and  seal,  in  behalf 
of  the  company,  without  such  authority  from  the  board  of  directors, 
or  the  consent  of  the  members,  it  did  not  bind  his  associates,  but  the 
plaintiff  was  personally  and  individually  liable. 

Where  the  plaintiff,  who  had  so  entered  into  a  contract  with  the  defend- 
ants for  machinery,  to  be  made  for  the  company,  afterwards  gave 
notice  to  them,  that  the  company  would  not  proceed,  and  that  the 
contract  was  abandoned  on  their  part:  Held,  that  the  defendants 
were  entitled  to  recover  damages  fqr  the  work  done,  and  materials 
furnished,  by  them,  pursuant  to  the  contract,  and  also  for  the  loss  and 
injury  actually  sustained  by  them,  in  consequence  of  the  abandonment 
of  the  contract  by  the  plaintiff;  and  that  they  were  not  to  be  delayed 
in  their  right  to  have  the  damages  assessed  and  levied,  by  judgment 
and  execution,  until  the  question  of  contribution  between  the  plaintiff 
and  his  associates  was  settled. 

But  it  seems,  that  the  plaintiff,  in  such  case,  having  acted  without  au- 
thority of  the  directors,  or  of  the  members  of  the  association,  is  not 
entitled  to  call  on  the  company  or  any  of  his  associates  to  contribute 
to  the  damages. 

4»ri/ iitft,  and  THE  original  bill,  filed  the  28th  of  September,  1816,  by 
the  plaintiff,  against  John  White,,  Marvin  White,  Rudolph 
Taylor,  Abraham  Dayton,  Reuben  Wheeler,  William  Ray- 
mond,jun.,  Nathan  H.  Raymond,  Abner  P.  Hitchcock,  and 
Nathan  Doane,  stated  that  the  plaintiff,  and  Dayton,  Wheel- 
er, W.  Raymond,  jun.  N.  H.  Raymond,  Hitchcock,  Doane, 
and  Ira  Hall,  on  the  10th  of  April,  1815,  by  articles  of 
agreement  subscribed  by  them,  called  the  constitution,  form- 
ed an  association  together,  for  manufacturing  cotton  yarn  and 

[  *  352  ]  *cloth,  to  be  known  and  distinguished  by  the  name  of"  The 
Granville  Cotton  Manufacturing  Company"  An  election 
for  officers  was  to  be  held  on  the  first  Monday  of  May,  in 
each  year,  who  were  to  be  chosen  from  among  the  stock- 
holders, to  wit,  a  president,  who  should  be,  ex  ojtcio,  one  of  the 
directors,  two,  and  not  more  than  four,  directors,  and  a  treas- 
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urer.  It  was  made  the  duty  of  the  president  and  direc  ors  1821 
to  appoint  a  general  agent,  whose  duty  it  should  be  to  pur- 
chase  stock,  and  vend  the  goods  of  the  company,  and,  under 
the  particular  direction  of  the  president  and  directors,  to  DAYTOS. 
transact  all  such  business,  as  they  should  deem  best  calcu- 
lated to  advance  the  interest  of  the  company ;  also  a  cleric, 
whose  particular  duty  it  should  be  to  keep  an  account,  &c. 
The  duty  of  the  treasurer  was  to  keep  all  deeds,  records, 
vouchers,  papers,  &c.,  receive  and  pay  all  moneys,  &c.  Each 
person,  at  the  time  of  subscribing,  was  to  pay  on  each  share 
ten  dollars,  and,  from  time  to  time,  such  assessments  as  should 
be  made  by  the  president  and  directors,  or  forfeit  such  share 
or  shares,  with  all  previous  payments  made  thereon ;  each 
stockholder  to  be  entitled  to  one  vote  for  each  share ;  and 
the  stock  to  be  divided  into  twenty  shares.  This  agreement 
was  subscribed  by  the  parties  above  named,  and  White,  Tay- 
hr  and  White,  who  took  two  shares.  Under  this  agreement, 
the  plaintiff  was  elected  president,  and  William  Raymond,  jun. 
and  Abaer  P.  Hitchcock,  directors,  and  JV.  H.  Raymond, 
treasurer. 

On  the  25th  of  April,  1815,  an  agreement  was  entered 
into  between  "  White,  Taylor  and  White,  of  Troy,  and  R. 
Skinner,  W.  Raymond,  jun.,  A.  H.  Hitchcoclc,  as  directors 
of  the  Granville  Cotton  Manufacturing  Company,"  by  which 
White,  Taylor  and  IVJiite  promised  and  engaged  to  make 
and  deliver  at  the  factory,  to  be  erected  in  Granville,  of  the 
best  materials,  and  best  workmanship,  twelve  tu  ossel  frames, 
&c.  (describing  the  machines,)  to  wit,  six  frames,  in  the 
month  of  October  following,  and  six  other  *frames  on  the  1st  [  *  353  ] 
of  May,  1816,  and  the  plaintiffs,  Raymond  and  Hitchcock,  in 
behalf  of  the  company,  engaged  to  pay  to  W.,  T.  and  W.  15 
do'li's  for  each  spindle,  or  15,120  dollars,  as  follows:  900 
dollars  in  3">  days,  and  500  dollars  in  every  30  days  thereafter, 
until  the  machinery  was  in  full  operation,  when  the  balance 
was  to  be  paid.  This  agreement  was  signed  and  sealed 
by  W.,  T.  and  W.,  aid  by  the  plaintiff,  "for  the  directors." 

The  bill  stated,  that  the  constitution  of  the  company  was 
inride  known  to  W.,  T.  and  W.,  before  the  execution  of  this 
agreement,  and  that  they  agreed  to  become  subscribers  for 
two  shares,  on  condition  of  being  employed  by  the  company 
to  make  the  machinery,  provided  lhat  they  should  be  exempt- 
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1821.  ed  fr°m  any  assessment  made,  or  to  be  made,  until  the  ma 
^^^*^v^%^x  chinery  was  completed,  and  the  factory  in  operation.  Tha 
KIN.NEK  the  president  and  directors  raised,  by  assessment,  about  1,100 
j)  \\TOK.  dollars  to  pay  for  land  purchased;  and  on  the  27th  of  April, 
1815,  they  laid  another  assessment  on  18  shares  of  the  stock, 
of  50  dollars  each  ;  that  J.  II.,  A.  D.,  and  R.  W.  paid  their 
assessments,  amounting  to  350  dollars ;  but  the  other  stock- 
holders refused  to  pay,  and  thereby  forfeited  their  shares, 
with  all  previous  payments  made  by  them.  That  the  presi- 
dent and  directors,  in  about  three  days  afterwards,  gave 
written  notice  to  W,  T.  and  W.,  that,  by  reason  of  these  for- 
feitures, the  company  would  not  go  on  with  their  factory,  and 
that  the  contract  made  with  W.,  T.  and  W.,  could  not  be 
performed ;  and  that  N.  H.  R.,  who  delivered  the  notice, 
was  told  by  them,  or  one  of  them,  that  they  had  made  no 
contracts  for  the  machinery,  but  had  done  something  toward? 
making  the  frames.  (This,  however,  was  denied  in  the  an- 
swer.) The  bill  further  stated,  that,  since  the  forfeiture  of 
the  shares,  the  plaintiff  had  paid,  out  of  his  own  funds,  217 
dollars  and  94  cents,  which  had  not  been  reimbursed ; 
that  the  company  had  become  insolvent ;  that  one  of  the 
associates  had  absconded,  and  another  was  in  prison  fa 
debt ;  and  that  the  copartnership  was  dissolved,  and  its  debt 
f  *  354  ]  were  to  be  paid  *by  M.  White.  That  in  August,  1815,  W. 
T.  and  W.  brought  a  suit  in  the  Supreme  Court  against  the 
plaintiff,  for  a  breach  of  the  covenants  contained  in  the  above- 
mentioned  agreement,  alleging,  for  breaches,  the  non-pay- 
ment of  the  900  dollars  in  35  days,  and  of  500  dollars  on  the 
20th  of  June,  and  500  dollars  on  the  20th  of  July,  1815. 
That  the  plaintiff  pleaded  the  general  issue,  and  specially, 
that  the  agreement  was  executed  by  the  plaintiff  and  the  two 
other  directors,  in  their  capacity  of  directors,  and  not  other- 
wise ;  and  that  on  a  demurrer  to  this  plea,  the  Supreme 
f  Vide  is  Johns.  Court  gave  judgment  against  the  plaintiffs.t  That  the  ap- 
pellant gave  notice  to  the  other  partners,  of  the  suit,  but 
they  declined  doing  any  thing.  That  Ira  Hall  died  the  18th 
of  September,  1816,  having,  as  he  had  heard,  made  a  will, 
but  that  no  letters  testamentary,  or  administration  had  been 
granted.  The  bill  prayed  for  a  discovery,  and  an  injunction 
to  stay  all  further  proceedings  at  law,  and  for  general  relief. 
On  the  26th  of  January,  1817,  Marvin  White  filed  hi* 
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separate  answer,  stating  that  Randolph  Taylor,  John  Wldtt,  1S21. 
and  himself,  were  partners  in  the  business  of  making  machi- 
nery  for  cotton  manufactures.  He  admitted  that  he  signed, 
in  behalf  of  the  firm,  the  agreement  stated  in  the  bill;  he 
denied  that  he  agreed  or  expected  to  look  to  the  members 
of  the  association  for  the  performance  of  it,  on  their  part ; 
but  relied  wholly  on  the  liability  and  responsibility  of  the 
plaintiff,  for  the  fulfilment  of  the  contract.  He  admitted, 
that,  in  May,  1815,  N.  H.  R.  delivered  him  a  letter  from  the 
plaintiff  and  the  two  directors,  stating  that  several  shares  had 
become  forfeited,  and  that  the  remaining  stockholders  would 
be  obliged  to  abandon  the  business,  unless  some  alteration 
was  made  in  the  contract,  and  that  N.  H.  R.  was  authorized 
to  agree  to  such  alteration  ;  but  he  denied,  that  the  letter  c"U 
tained  any  notice  that  the  company  would  not  go  on,  or  tf  i'. 
the  contract  made  with  the  plaintiff  would  not  be  perfornw 
He  also  denied,  that  he  told  N.  H.  R.,  that  they.  W..  T. 
and  W.  had  made  no  contracts  for  machinery,  &c.,  but  tho 
*contrary.  That  no  proposals,  as  to  alterations,  were,  aftei 
wards,  made  by  the  plaintiff,  or  any  other  person.  That 
immediately  after  the  contract,  he  commenced  the  work  on 
the  machinery,  and  continued  the  work,  until  the  1st  of  Aiir 
gust  following,  when  he  received  a  letter  from  the  plaintiff, 
dated  July  24th,  which  convinced  him  that  the  plaintiff  did 
not  mean  to  perform  the  contract ;  that  this  letter  was  the 
first  notice  W.,  T.  and  W.  had  of  the  intention  of  the  com- 
pany not  to  go  on,  and  which  he  considered  as  amounting  to 
a  notice  of  the  abandonment  of  the  contract,  and  a  refusal  to 
perform  it.  That  the  wages  of  the  workmen  employed  on 
the  machinery,  at  that  time,  amounted  to  2,377  dollars  and 
34  cents,  and  the  cost  of  the  materials  purchased,  to  882 
dollars  and  66  cents.  That  when  the  letter  was  received  in 
August,  W.,  T.  and  W.  were  solvent  and  in  good  credit,  and 
would  have  executed  the  contract,  if  the  plaintiff  had  per- 
formed on  his  part;  and  that  their  subsequent  insolvency 
was  produced  by  the  losses  sustained  in  consequence  of  the 
failure  of  the  plaintiff  to  perform  the  contract  on  his  part. 
That  the  work  and  materials  finished,  at  the  expense  of 
3,300  dollars,  had  become  useless,  and  were  not  worth  400 
dollars,  &c. 
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1821.  O"  tne  23th  of  June,  1817,  John  White  filed  his  separate 

— •*— s^-^-'  answer,  which  agieed,  substantially,  with  that  of  M.  W. 
SKISSKK          Dayton,  Wheeler,  W.  Raymond,  N.  H.  Raymond,  A.  P 
DA v TOU.      Hitchcock,  and  N.  Doane,  filed  their  joint  and  several  an- 
\ver,  on  the  13th  of  January,  1817.     They  all  denied  that 
the  contract  with  W.,  T.  and  W.  was  made  with  their  ap- 
probation or  consent,  but,  on  the   contrary,  they  had  fre- 
quently expressed  their  disapprobation  of  it ;  and  they  de- 
nied that  the  plaintiff  had  any  authority  to  make  the  contract 
in  behalf  of  the  company,  or  that  he  was  the  agent  of  the 
company,  by  any  appointment  as   such.     They  all  stated, 
that  the  company  was  indebted  to  them  for  advances  out  of 
their  individual  funds,  the  amount  of  which  advances  was 
stated  by  them  respectively. 

[  *  350  ]  *On  the  coming  in  of  the  answers,  a  motion  was  made  to 

dissolve  the   injunction,  which  had  issued  ;  and  the  chan 
cellor,  after  argument,  on  the  28th  of  August,  1817,  ordered 
the  injunction  to  be  dissolved,    (vide  S.   C.,  vol.  2.  p.  5-26.) 

The  plaintiff  appealed  from  this  order,  and  the  Court  for 
the  Correction  of  Errors,  in  March,  1819,  reversed  the  decre- 
tal order,  (vide  17  Johns.  Rep.  357 — 373.)  and  decreed,  that 
the  injunction  be  continued  until  the  hearing,  on  the  appel- 
lant's confessing  judgment  in  the  suit  at  law,  with  leave  to 
the  respondents  to  enter  up  the  same ;  and  that  proceedings 
be  had  in  the  Court  of  Chancery,  either  by  a  reference  to  a 
master,  or  an  issue  at  law,  to  ascertain  the  damages,  if  any, 
sustained  by  the  respondents,  by  the  non-execution  or  re- 
scinding of  the  contract,  on  the  part  of  the  appellant,  and 
that  the  respondents  levy  those  damages  only  on  the  execu- 
tion ;  and  that  the  record  be  remitted,  &c. 

Abner  P.  Hitchcock,  afterwards,  died,  and  the  suit  was 
duly  revived  against  Anna  Hitchcock,  executrix,  and  Phineiu 
Hitchcock,  executor,  &c.  And,  Ira  Hall  having  died  on  the 
18th  of  September,  1816,  Rebecca  Hall,  his  executrix.  John 
C.  Parker,  Clark  Northrup,  and  Isaac  Hollister,  his  execu- 
tors, were  also  made  parties  to  the  suit,  and  filed  their  an- 
swers on  the  14th  of  May,  1818.  They  stated,  that  their 
testator,  and  they,  as  his  executors,  had  paid  above  1900 
dollars,  on  account  of  the  company. 

General  replications  were  filed,  and  witnesses  examined 
by  both  parties,  and  various  exhibits  proved. 
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Several  witnesses  testified  that  they  heard  Hall,  Hitchcock,  1821. 
N.  H.  Raymond,  A.  Dayton,  and  W.  Raymond,  jun.,  express  v-^~x-~*w 
their  disapprobation  of  the  contract,  the  day  on  which  it  was 
made  ;  and  that  they  heard  the  plaintiff  say,  on  that  day,  that  DAYTON. 
he  "  had  made  a  good  day's  work,  and  run  the  company  in 
debt  15,000  dollars,"  or,  as  two  of  the  witnesses  testified, 
"  that  he  had  run  the  company  in  debt,  that  day,  to  the 
amount  of  15.000  dollars,  and  that  he  did .  *not  know  how  [  *  357  | 
the  company  would  like  it;"  and  that  N.  H.  Raymond  im- 
mediately expressed  his  surprise  and  disapprobation.  One 
of  the  witnesses  stated,  that  there  was  an  understanding  be- 
tween the  company  and  W.,  T.  and  W.,  that  the  latter  should 
give  in  their  proposals,  and  allow  the  company  tea  days  to  con- 
sider of  them  ;  but  the  plaintiff  concluded  the  contract  on  the 
same  day  it  was  made.  One  witness  stated,  that  he  was  pres- 
ent when  the  contract  was  read  in  the  presence  of  Ira  I] all, 
before  its  execution,  and  he  made  no  objection  to  it ;  and  that 
he  heard  W.  Raymond,  jun.  tell  the  plaintiff,  before  the  con- 
tract was  executed,  as  he  was  going  out,  being  in  a  hurry,  that 
he  should  be  satisfied  with  the  contract  the  plaintiff  should 
make.  It  was  proved,  by  an  exhibit  in  the  cause,  that  W. 
Raymond,  jun.  had  confessed,  thaf  he  had  used  language 
from  which  the  plaintiff  had  reason  to  believe,  that  he  had 
his  approbation  and  consent  to  make  the  contract,  for  he  said 
to  him,  that,  after  advising  with  Hitchcock  and  Hall,  he  must 
do  as  well  as  he  could,  and  that  he,  /?.,  would  be  satisfied 
One  of  the  witnesses  deposed,  that  he  heard  Hitchcock  say, 
that  an  assessment  of  60  dollars  on  eighteen  shares  had  been 
laid  by  the  directors,  and  that  50  dollars  of  the  assessment 
was  to  meet  the  first  instalment  of  the  contract  with  W.,  T. 
ind  W. 

April  llth,  1821.     The  cause  came  on  to  be  heard  on  the 
headings  and  proofs. 

Henri/,  for  the  plaintiff,  contended,  that  it  should  be  re- 
•erred  to  the  master,  1.  to  ascertain  and  report,  in  what  re- 
's the  defendants,  White,  Taylor  and  White,  had  exe- 
cuted the  contract  of  the  25th  of  April,  1815,  mentioned  in 
the  pleadings  between  them  and  the  defendants,  Raymond 
and  Hitchcock,  os  directors  of  the  Granville  Cotton  Manu- 
facturing Company,  and  whether  W.,  T.  and  W.  had  sustained 
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anvj  ar|d  what  damages,  by  the  non-fulfilment  of  the  contract 
on  the  part  of  the  company. 

*2.  That  the  master,  also,  ascertain  and  report  in  what 
proportion  the  plaintiff,  and  the  defendants,  (except  W.,  T. 
and  W.)  respectively,  should  contribute  to  the  payment  of 
such  damages. 

3.  That  it  should,  also,  be  referred  to  the  master,  to  as- 
certain and  report,  whether  there  is  any,  and  what  real  estate, 
and  of  what  value,  held  by  or  in  trust  for  the  Granville 
Manufacturing  Company,  and  who  are  entitled  thereto,  and 
in  what  proportions ;  and  whether  the  same  be  susceptible 
of  partition,  and  without  prejudice  to  the  owners;  and  also, 
to  take  and  state  an  account  between  the  defendants,  (except 
JV.,  T.  and  W.}  relative  to  the  estate,  property  and  concerns 
of  the  G.  M.  Company,  and  as  to  such  sums  as  may  be  due 
to  the  same  defendants,  respectively  to  each  other,  and  to 
make  report  thereof,  to  the  end  that  such  a  decree  may  be 
thereupon  made  as  should  be  just. 

Buel  and  Van  Vechten,  for  the  defendants,  White,  Taylor 
and  White,  contended,  1.  That  the  plaintiff  was  personally 
and  individually  bound  by  the  contract.  That  this  was  its 
legal  construction,  and  that  it  was  so  determined  by  the 
Supreme  Court,  in  its  decision  on  the  demurrer,  and  by  this 
Court,  on  the  motion  to  dissolve  the  injunction,  and  by  the 
Court  of  Errors,  on  the  appeal  from  the  order  of  the  Court 
dissolving  the  injunction.  The  construction,  therefore,  of 
the  contract,  had  become  res  judicata.  (13  Johns.  Hep. 
307.  2  Johns.  Ch.  Rep.  532.  17  Johns.  Rep.  366.  S.  C 
in  E*-ror.  Tippets  v.  Walker,  4  Tyng's  Mass.  Rep.  595.) 

2.  That  the  only  course  for  this  Court,  was  merely  to  give 
directions,  as  to  the  damages  which  the  defendants,  W.,  T. 
and  W.,  were  entitled  to,  against  the  plaintiff,  under  the  ref- 
erence ordered  by  the  Court  of  Errors. 

3.  That  the  defendants,  W.,  T.  and   W.,  had  nothing  to 
r  *  359  I       *do  with  any  right  of  contribution  between  the  plaintiff  and 

his  associates.     That  was  res  inter  alios. 

Z.  R.  Shepherd,  for  the  other  defendants,  except    White, 
Taylor  and  White,  contended,  1.  That  the  plaintiff  had  no 
authority  to  bind  the  Granville  Manufacturing  Company,  b) 
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the  contract  with  W:,   T.  and    W.,  neither  by  virtue  of  his        1821. 
office,  as  president  and  director,  nor  as  a  member  of  the 
association. 

2.  That  there  was  not  sufficient  evidence  of  the  assent  of 
the  members  of  the  association  to  the  contract,  to  render  them 
liable  to  contribution. 

3.  That  the  contract  made  by  the  plaintiff,  was  so  impru- 
dent and  improvident  in  its  nature,  as  to  show  a  total  disregard 
to  the  interests  of  the  company,  and  it  would,  therefore,  be 
unjust  to  compel  them  to  contribute. 

July  16th.  The  cause  stood  over  for  consideration  to  thi<? 
day. 

THE  CHANCELLOR.  The  bill  in  this  case  had  two  objects  : 
1.  To  obtain  a  liquidation,  upon  equitable  principles,  of  the 
demand  of  the  defendants,  White,  Taylor  and  White,  for 
damages,  for  the  non-fulfilment  of  the  contract  of  the  plain- 
tiff with  them ;  2.  To  compel  the  other  defendants,  who 
were  members  of  the  Granville  Cotton  Manufacturing  Com- 
pany, to  account  to  and  with  the  plaintiff,  and  to  contribute, 
proportionably,  to  the  payment  of  the  damages  to  be  assessed 
in  favor  of  IVhile,  Taylor  and  White.  The  prayer  of 
the  bill  is,  that  they  may  be  decreed  to  pay  whatever  sums 
the  plaintiff  "  may  be  obliged  to  lay  out  and  expend  on  the 
contract  aforesaid,  or  in  defence  of  the  suits  at  law  against 
him." 

The  defendants,  White,  Taylor  and  White,  are  entitled  tc 
a  just  indemnity,  for  the  loss  and  injury  sustained  by  them. 
The  decree  of  the  Court  of  Errors,  in  this  very  case,  directed 
this  Court,  by  a  reference,  or  an  issue,  to  ascertain  the 
*damages,  if  any,  sustained  by  JVJiite,  Taylor  and  White.,  by  [  *  360  ] 
the  non-execution  or  rescinding  of  the  contract  on  the  part 
of  the  present  plaintiff. 

The  chief  justice,  in  the  opinion  delivered  by  him  in  the 
Court  of  Errors,  in  this  case,  (17  Johns.  Rep.  365.)  declared, 
that  White,  Taylor  and  White,  were  entitled  to  be  fully  re- 
munerated, for  all  the  damages  and  losses  they  had  actually 
sustained ;  and  that  he  should  consider  a  loss  of  profits  as  a 
legitimate  head  of  damages ;  and,  in  short,  that  they  were 
entitled  "  to  a  just  equivalent  for  their  labor,  materials,  and 
of  profit."  Mr.  Justice  Yates,  in  the  opinion  which  he 
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delivered  in  that  case,  (17  Johns.  Rep.  368,  369.)  onjy  said 
generally,  that  White,  Taylor  and  White,  were  entitled  to 
"  compensation  and  damages,"  to  be  fairly  and  satisfactorily 
DAYTON.  ascertained,  by  a  reference,  or  by  an  issue.  To  meet  the 
sense  of  the  Court  of  Errors,  as  far  as  we  may  venture  to 
infer  it  from  those  two  opinions,  (for  the  decree  speaks  only 
of  the  damages,)  and  as  far  as  the  rule  of  damages  can  be 
prescribed,  with  justice  and  precision,  I  shall  direct  the 
master,  in  order  to  ascertain  and  report  the  damages  sus- 
tained, to  state  and  report,  particularly,  the  amount  due  for 
the  work  done,  and  materials  furnished,  and  for  all  other 
expenses,  by  White,  Taylor  and  White,  actually  and  bona 
fide  incurred,  under  the  contract,  prior  to  the  first  day  of 
August,  1815,  when  all  further  execution  of. the  contract  was 
abandoned,  by  reason  of  the  notice  of  the  inability,  or  refusal, 
of  the  plaintiff  to  fulfil  it.  And  I  shall  further  direct,  that 
lie  ascertain  and  report,  in  addition  thereto,  the  amount  of 
the  actual  loss  and  injury  (if  any)  which  these  defendants 
sustained,  by  reason  of  such  abandonment  of  the  contract. 

2.  The  next  point  is,  whether  the  plaintiff  is  entitled  to 
contribution  from  the  remaining  defendants,  in  respect  to  those 
damages. 

The  decision  of  the  Supreme  Court,  upon  the  contract 
now  in  question,  was,  that  the  plaintiff  contracted  with  White, 
f*361  ]  *Taylor  and  While,  in  his  personal,  or  individual  capacity, 
and  was  bound  to  answer,  in  his  own  person  and  estate,  for 
the  damages.  This  was,  also,  my  opinion,  when  the  cause 
was  formerly  before  me,  on  the  motion  to  dissolve  the  in- 
junction ;  (2  Johns.  Ch.  Rep.  526.)  and  the  decree  of  the 
Court  of  Errors  assumes  the  same  principle,  when  it  declares, 
that  IV/iite,  Taylor  and  White  were  to  levy,  on  their  execution 
at  law,  the  damages  to  be  assessed  in  this  Court.  (17  Johns. 
Rep.  373.)  I  apprehend,  then,  that  the  defendants,  White, 
Taylor  and  White,  have  no  concern  with  this  question  of 
contribution,  and  that  they  are  not  to  be  delayed  in  theii 
right  to  have  their  damages  assessed  and  levied,  until  the 
question  of  contribution  is  settled.  A  similar  point  arose  be 
fore  me,  in  the  case  of  BrinJcerhoff  v.  Lansing,  (4  Johns. 
Ch.  Rep.  65.)  and  the  same  opinion  was  declared.  But  the 
point  itself  becomes  immaterial  at  present,  for,  upon  a  con- 
sideration of  the  case,  it  does  not  appear  to  me,  that  tha 
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plaintiff  is  entitled  to  charge  the  other  members  of  the  asso-        1821. 
ciation,  in  their  individual  persons,  or  property,  nor,  perhaps, 
even  to  the  amount  actually  paid  in  upon  their  shares,  for 
any  part  of  the  damages. 

The  company  could  not  be  bound,  beyond  the  capital  paid 
in,  and  the  president  and  directors  had  no  power,  under  the 
articles  of  association,  to  bind  the  members,  individually. 
Whoever  dealt  with  the  company,  as  such,  and  without 
resorting  to  a  personal  covenant,  was  to  be  presumed  to  deal 
with  them,  according  to  the  terms  of  their  constitution,  and 
to  give  the  credit  to  the  funds  of  the  company,  actually  paid 
in,  or  to  be  paid  in,  under  assessments  duly  made.  He  had  no 
right  to  look  to  the  credit  of  the  individual  members,  unless  these 
individual  members  entered  into  a  personal  covenant,  or  con- 
tract. As  a  check  to  extravagance  and  abuse,  in  the  manage- 
ment of  the  company  concerns,  every  member,  under  the  Gth 
article,  reserved  to  himself  the  right  to  withdraw  himself  from 
further  ^responsibility ,  by  refusing  to  pay  any  more  assessments,  [  * 
under  the  penalty  of  the  forfeiture  of  his  shares,  and  of  all  pre- 
vious payments  made  thereon.  This  construction  is  the  only 
reasonable  and  just  one  ;  and  it  cannot  be  supposed,  that 
individuals,  who  consented  to  take  certain  shares  upon  these 
terms,  intended  to  place  their  whole  fortunes  at  the  power 
and  disposal  of  the  directors.  There  is  no  such  power  to  be 
inferred  in  this  case  ;  and  if  such  was  to.  be  the  construction, 
it  would  lead  to  the  most  alarming  and  distressing  conse- 
quences to  the  members  of  the  numerous  associations  of  a 
similar  nature.  When  a  man  enters  into  a  commercial 
copartnership,  he  certainly,  as  Lord  Kcnyon  observed,  "  com- 
mits his  dearest  rights  to  the  discretion  of  every  one  who 
forms  a  part  of  that  partnership  in  which  he  engages. 
One  partner  may  pledge  the  credit  of  the  other  to  any 
amount."  But  the  persons  who  composed  the  association 
in  this  case,  were  not  partners,  in  a  commercial  sense,  so  us 
that  the  promise  of  one  would  bind  the  others  personally  : 
they  were  rather  part  owners,  and  tenants  in  common, 
possessing  aliquot  shares  in  the  common  stock,  and  with  an 
authority,  perhaps,  vested  in  the  directors,  to  control  the 
disposition  and  management  of  it,  and  to  bind  the  capital  to 
the  extent  collected  and  paid  in.  Any  member  of  the 
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1821.        company  could  withdraw  himself  from  further  contribution 
under  the  assessment,  by  the  forfeiture  of  his  shares. 

The  piaintiff5  by  his  contract  of  the  25th  of  April  1815. 
iuvro>  witn  IVJiite,  Taylor  and  White*  had  no  right  to  bind  the 
company,  or  even  the  capital  stock  paid  in.  He  had  no 
authority,  even  from  the  directors,  to  make  this  contract ;  it 
was  an  act  entirely  unauthorized.  The  company  could  not 
act  and  contract  in  its  associate  capacity  ;  but  by  a  resolution 
of  the  board  of  directors,  or  by  means  of  a  general  agent, 
duly  appointed  by  such  a  resolution,  in  pursuance  of  the  4th 
[  *  363  ]  article  of  the  constitution  of  the  company  :  *Nor  did  the 
assessment  of  the  27th  of  April,  made  subsequent  to  the 
date  of  the  contract,  impose  any  other,  or  further  obligation 
on  the  members  of  the  company,  than  to  pay  that  assessment, 
or  submit  to  the  forfeiture.  It  was  no  ratification,  by  the 
company  at  large,  of  the  contract  in  question ;  and  though 
the  assessment  may  have  been  made  purposely  to  meet  the 
first  instalment  under  that  contract,  and  though  this  fact  may 
have  been  known  to  all  the  members  of  the  company,  yet 
they  were  not  chargeable  with  any  breach  of  faith  in  refusing 
to  pay,  and  in  submitting  to  the  penalty.  They  only  exercised 
a  right  reserved  to  them  by  the  constitution  of  the  company, 
and  the  contract  was  not  their  contract,  nor  made  by  any 
agent  of  theirs,  duly  authorized  for  that  purpose.  Neither 
the  plaintiff,  nor  fVhite,  Taylor  and  White,  could  complain 
of  any  surprise,  or  imposition,  by  the  refusal  of  the  members 
to  pay ;  for  they  were  subscribers  to  the  articles  of  the 
association,  and  knew  the  tenor  of  them.  Nor  did  the 
resolution  of  the  directors,  calling  for  that  assessment,  impose 
any  personal  obligation  upon  the  two  directors,  Hitchcock 
and  Raymond,  to  fulfil  that  contract,  or  unite  with  the  plain- 
tiff in  a  personal  responsibility.  There  was  no  personal 
assumption  of  the  contract  by  that  resolution.  It  only  shows, 
that  those  directors  were  willing  to  meet  the  contract,  quasi 
directors,  so  far  as  the  company  were  willing  to  furnish  the 
funds.  The  letter  of  the  plaintiff,  and  of  those  directors,  of 
the  date  of  the  20th  of  May,  1815,  to  White,  Taylor  and 
White,  contained  nothing  more.  As  far  as  funds  had  been 
furnished,  so  far,  possibly,  those  directors,  in  their  official 
capacity,  were  bound  to  comply  with  the  contract  in  question, 
but  no  further. 
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I    have  already  observed,  that  there  is  not  the   requisite        1821.  > 
evidence,  that    the  two  directors,  Raymond  and    Hitchcock,  v— •^~xx-^-« 
ever  authorized  the  making  of  the  contract.     The  association 
was  a   regularly-organized  company,  with  a  president  and       DAYTON. 
directors,  treasurer    and  clerk  to  the  board;  and  we  *may       [  *  364  1 
safely  ask,  Where  is  the  resolution  of  the  board,  reciting  and 
approving  of  the  contract  in  question,  or  giving  to  the  plaintiff 
general  powers  to  make  a  contract,  in  his  discretion  ?  The 
absence  of  any  such  resolution,  is  sufficient  to  warrant  the 
conclusion,  that   the   contract  was  never  submitted   to    the 
consideration  of  the  board  of  directors,  and  that   it   never 
received   their  united  deliberation  and  consent.     The    two 
directors,  as  well  as  the  other  individuals  of  the  company,  in 
their  answer,  deny,  that  they  ever  gave  any  such  assent ;  and 
the  weight  of  evidence  is  in  support  of  the  answers,  and  de- 
cidedly shows,  that  the  plaintiff  made  the  contract  at  his  own 
risk,  and   upon    his   own  judgment,  without   the    authority, 
consent,  or  advice  either  of  the  directors,  or  of  the  members 
at  large. 

There  is  some  contrariety  of  testimony  respecting  the 
assent  of  W.  Raymond,  jitn.,  the  director ;  but  the  assent 
pretended,  or  alluded  to,  by  some- of  the  witnesses,  was  too 
loose  and  equivocally  expressed,  to  be  of  any  force.  It  was 
not  the  assent  intended  by  the  creation  of  the  board  of 
directors.  The  directors,  quasi  directors,  could  not  deliberate 
and  act,  but  in  their  joint  capacity.  Here  was  no  joint 
consultation  or  discussion  of  the  board  ;  and  it  would  be  idle, 
and  quite  repugnant  to  good  sense  and  sound  construction, 
to  consider  loose  conversations  with  one  individual,  and  then 
with  another,  in  succession,  when  they  were  not  assembled 
as  a  board,  as  amounting  to  any  thing  on  the  part  of  these 
persons,  as  directors,  or  as  giving  any  validity  to  the  precip- 
itate and  rash  conduct  of  the  plaintiff.  To  bind  the  directors, 
and  through  them,  to  bind  the  funds  of  the  company,  the 
directors  must  have  assembled  in  council,- and  deliberated 
concurrently,  and  unitedly,  and  expressed  their  assent,  by  a 
resolution,  duly  announced  and  recorded.  To  reduce  their 
assent  down  to  mere  street  conversation,  with  them  succes- 
sively, in  detail,  would  be  to  subvert  the  meaning  and  utility 
of  the  institution  of  such  a  council,  and  destroy  all  the  check 
and  safety,  which  was  in  contemplation.  *And,  however  r  *  365  ' 
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contradictory  and  uncertain  the  testimony  may  be  as  to 
Raymond,  there  is  uncontradicted  proof,  that  the  other 
director,  Hitchcock,  expressed  his  dissent  from  the  contract. 
go  (lid. Ha//,  Dayton,  and  N.  W.  Raymond,  express  their 
disapprobation ;  and  several  witnesses  testify,  that  the  plaintiff 
himself,  on  the  day  he  made  the  contract,  and  immediately 
after  it  was  made,  was  sensible  of  his  want  of  authority  to 
make  it ;  for  he  observed,  that  "  he  had  run  the  company  in 
debt  this  day,  to  15,000  dollars,  and  he  did  not  know  how 
they  would  like  it." 

There  is,  then,  no  well-founded  pretence  on  the  part  of 
the  plaintiff,  of  a  right  to  call  on  the  company  at  large,  or  on 
one  individual  of  it,  to  contribute  to  the  damages  which 
White,  Taylor  and  White  may  recover  against  him.  He 
was  no  general  agent  of  the  company.  There  is  no  evidence 
of  such  character  given  to  him.  And  if  he  was  a  special 
agent,  by  being  president,  yet  a  special  agent,  constituted 
for  a  particular  purpose,  and  under  a  limited  power,  cannot 
bind  his  principal,  beyond  his  authority.  This  is  a  very 
clear  and  settled  rule.  (Nixon  v.  Hyserotts,  5  Johns.  Rep. 
53.  Gibson  v.  Colt  et  al  1  Johns.  Rep.  390.  Fcnn  v.  Harri- 
son, 3  Term  Rep.  757.  2  Emerigon,  384.  443.)  But  the 
counsel  for  the  defendants  (White,  Taylor  and  White  ex- 
cepted)  observed,  at  the  hearing,  that  he  was  authorized  to 
agree  to  a  reference,  and  to  an  accounting  in  respect  to  the 
purchase  of  the  land  on  which  the  manufacturing  house  was 
built,  and  as  to  the  expenses  incurred  in  building  the  facto- 
ry ;  and  so  far  a  reference  may  be  had,  as  between  the 
plaintiff  and  the  residue  of  the  defendants.  But  this  refer- 
ence is  to  have  no  connection  with  the  one  in  respect  to 
White,  Taylor  and  White,  and  it  is  to  be  conducted  as  if 
the  suits  were  distinct.  Under  this  view,  I  shall  grant  the 
reference  acceded  to. 

Decree  accordingly. 
324 


CASES  IN  CHANCERY. 


1821. 


*SLEE  against  BLOOM  and  others. 

[Reversed,  19  Johns.  436.] 

A  corporation  is  not  dissolved  by  an  omission  to  elect  trustees  under  its 
charter,  for  more  than  two  years,  while  the  members,  constituting  an 
integral  part  of  the  corporation,  remain  in  esse ;  but  the  old  trustees 
continue  in  office  until  others  are  elected  hi  their  stead. 

Though  a  corporation  may  forfeit  its  charter  by  an  abuse  or  neglect  of 
its  franchises,  yet  such  forfeiture  must  be  ascertained  and  declared 
by  regular  process  and  judgment  of  law,  before  its  powers  can  be 
taken  away,  or  the  corporation  be  considered  as  dissolved. 

The  remedy  against  a  corporation,  for  a  misuseror  non-user  of  its  privi- 
leges, so  as  to  work  a  forfeiture,  is  not  in  equity,  but  at  law,  by  scire 
facias,  prosecuted  at  the  instance  and  behalf  of  the  government,  not 
on  the  application  of  an  individual. 

The  Dutchess  Cotton  Manufacturing  Company  were  incorporated  for 
twenty  years,  under  the  act  of  March  22,  1811,  sess.  34.  ch.  G7.  (1  N. 
R.  L.  245.)  by  the  seventh  section  of  which,  it  is  declared,  "  for  all 
debts  of  the  company,  at  the  time  of  its  dissolution,  the  persons  then 
composing  such  company,  shall  be  individually  responsible  to  the 
extent  of  their  respective  shares  of  stock  in  the  company." 

At  a  meeting  of  the  trustees  of  the  company,  on  the  18th  of  August,  1817, 
at  which  the  plaintiff  (a  judgment  creditor  of  the  company,  and  one 
of  the  trustees)  was  present,  it  was  resolved,  that  any  of  the  stock- 
holders who  had  paid  the  sums  called  for  on  their  shares,  then  amount- 
ing to  50  per  cent.,  should  not  be  proceeded  against  for  any  further 
calls,  except  by  way  of  forfeiture  of  the  stock.  By  another  resolution 
of  the  trustees,  of  the  3d  of  November,  1817,  the  stockholders  were 

.  to  have,  the  privilege  of  forfeiting  their  stock,  on  paying  30  per  cent, 
on  the  amount  subscribed  by  them  :  Held,  that  even  if  the  corporation 
were  dissolved  by  lapse  of  time,  the  plaintiff,  as  a  creditor,  could  not 
enforce  his  claim  against  the  individuals,  beyond  the  extent'  of  the 
resolution  of  the  trustees,  to  which,  as  one  of  the  trustees,  he  had 
assented ;  and  that  the  stockholders  who  complied  with  the  terms  of 
the  resolution  of  the  3d  of  November,  ceased  to  be  members  of  the 
company,  or  owners  of  shares,  and  were,  therefore,  not  individually 
responsible. 

THE  bill,  filed  the  24th  of  April,  1819,  stated,  that  the 
plaintiff,  being  possessed  of  a  piece  of  land  on  JVappingir's 
creek,  in  Poiighkeepsie,  on  which  he  had  erected  a  cotton 
^manufactory,  with  912  spindles,  and  finding  that  the  factory 
demanded  greater  funds  than  he  could  conveniently  com- 
mand, he  proposed  to  the  defendant,  George  Bloom,  and 
others,  to  unite  with  him  in  a  corporation,  to  be  called 
'  The  Dutches*  Cotton  Manufactory,"  the  stock  of  which 
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1821.        was  to  be  divided  into  600  shares,  of  100  dollars  each. 

v-^^s^-^^x  That  this  proposal  being  acceded  to,  the  plaintiff  and   G. 

Shorn,    James    Tallmadge,  jun.     Cyrenus     Crosby,    George 

BI...OM  Booth,  and  Robert  L.  Readc,  signed  and  acknowledged  a 
certificate  of  their  desire  to  become  a  corporation,  under  that 
name,  in  the  secretary's  office,  and  became  duly  incorpo- 
rated, on  the  12th  of  December,  1814,  pursuant  to  the  act  of 
the  legislature,  passed  the  22d  of  March,  1811,  relative  to 
incorporations  for  manufacturing  purposes.  (Sess.  24.  ch. 
67.  1  N.  R.  L.  245.)  That  the  trustees  named  in  the  cer- 
tificate of  incorporation,  met  on  the  24th  of  January,  1815, 
and  chose  their  officers,  to  wit,  the  plaintiff,  as  president, 
Crosby,  as  treasurer,  and  Reade,  as  secretary :  and  it  was 
agreed  that  the  treasurer  and  secretary  should  confer  with 
the  plaintiff,  and  report  the  terms  on  which  he  would  sell 
the  factory,  stock,  and  machinery,  to  the  company.  That 
afterwards,  in  February,  1815,  at  a  meeting  of  the  trustees, 
a  report  was  made  of  the  terms  on  which  the  plaintiff  would 
sell  the  factory,  with  its  stock  and  machinery,  the  amount  of 
the  terms,  as  reported,  being  30,91 2  dollars ;  which  report 
was  accepted,  and  a  subscription  book  opened,  by  which 
the  subscribers  promised  to  pay  to  the  Dutchess  Cotton  Man- 
ufactory, one  hundred  dollars  for  every  share  set  opposite 
their  names.  The  bill  set  forth  the  names  of  the  subscribers, 
and  the  number  of  shares  subscribed  by  each.  That  at  a 
meeting  of  the  trustees,  March  7,  1815,  it  was  resolved, 
that  a  call  of  five  dollars  on  each  share  should  be  made,  pay- 
able on  the  1st  of  June  following.  That  the  plaintiff,  soon 
after,  executed  a  deed  to  the  company,  of  his  factory,  stock, 
and  machinery,  for  the  consideration  of  30,900  dollars,  which 
deed  was  now  held  by  the  company.  That  on  the  1st  of 
*  388  ]  May,  1818,  the  plaintiff  received  *scrip  for  122  shares  of 
stock,  which  he  paid  in  full,  by  deducting  the  amount  due  to 
him  from  the  company.  That  on  the  30th  of  September, 
1815,  the  plaintiff  received  scrip  for  50  more  shares,  and 
paid  up  the  same,  in  like  manner.  That  at  a  meeting  of  the 
trustees,  September  20,  1815,  at  which  Bloom,  Crosby,  and 
others,  were  present,  a  further  call  was  made  for  ten  dollars 
on  each  share,  payable  on  the  1st  Monday  of  November  then 
next,  and  the  further  sum  of  five  dollars,  on  the  1st  Monday 
of  December  following.  That  at  a  meeting,  January  25 
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1816,  three  persons  were  appointed  a  committee  to  inquire  1821. 
into  the  affairs  of  the  corporation.  That  at  a  meeting  of  the 
stockholders,  on  the  20th  of  April,  1816,  pursuant  to  pub- 
lic notice,  seven  trustees  were  elected.  At  a  meeting,  held 
April  27,  1816,  it  was  resolved  to  make  a  further  call  of 
twenty-five  dollars,  on  each  share,  payable  on  the  1st  of 
June  then  next.  That  the  stockholders  generally  neglected 
to  make  payment;  and  in  June,  1816,  it  was  resolved  that 
suits  should  be  commenced  to  enforce  payment.  At  a 
meeting,  October  19,  1816,  it  was  resolved,  that  it  was  inex- 
pedient to  continue  the  factory  in  operation;  and  the  plain- 
til',  who  then  superintended  it.  was  directed  to  shut  it  up, 
discharge  the  workmen,  and  take  care  of  the  property ;  and 
a  committee  was  appointed  to  examine  the  accounts,  and 
settle  with  the  plaintiff.  At  a  meeting,  in  November,  1816, 
the  committee  appointed  to  liquidate  the  account  of  the 
plaintiff,  reported  a  balance  in  his  favor  of  24,443  dollars 
and  35  cents ;  and  it  was  resolved,  that  a  proper  voucher  for 
the  balance  should  be  given  to  him.  A  bond  to  the  plain- 
tiff was,  afterwards,  executed,  signed  by  the  president,  treas- 
urer, and  secretary,  and  sealed  with  the  seal  of  the  corpora- 
tion, for  23,493  dollars  and  35  cents;  being  the  sum  re- 
maining due  to  him,  after  the  stock  subscribed  by  him, 
amounting  to  17,200  dollars,  paid  up  in  full,  was  deducted 
lio.ii  the  sum  due  to  him  from  the  company.  That  the 
plaintiff  having  obtained  a  loan  of  the  Manhattan  *Company,  r  *  ,'j(59  ] 
of  10,000  dollars,  which  he  expended  in  advances  for  the 
Company,  gave  his  note  for  that  sum,  dated  December  1, 
I-1 1."),  endorsed  by  Bloom,  Crosby,  Booth,  and  Cocks,  pay- 
ttble  in  twelve  months,  and  which  sum  went  into  his  account, 
and  made  part  of  the  balance  found  due  to  him.  To  secure 
his  endorsers,  the  plaintiff  gave  them  a  bond  and  warrant  of 
•attorney,  to  confess  judgment,  for  20,000  dollars,  on  which 
tln'v  entered  up  judgment  on  the  7th  of  June,  1816.  That 
\\hrn  the  note  became  due,  the  plaintiff  was  unable  to  pay 
it.  and  the  endorsers  assumed  the  debt,  and  gave  their  own 
note  to  the  bank  for  the  amount,  endorsed  by  Nathan  Myers, 
.unl  which  had  been  in  part  paid  by  moneys  collected  of  the 
-torkholders,  and  in  part  by  the  plaintiff  himself.  In  Janu- 
ary, 1817,  the  plaintiff,  finding  himself  pressed  by  a  judg- 
ment, obtained  by  the  endorsers  of  his  note,  commenced  a 
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1821.  sult  against  the  company,  on  the  bond  give*  to  him,  on 
^-^^^^^-^  which  a  judgment  was  confessed  and  perfected  in  May  term, 
1817,  with  a  stay  of  execution  until  October  term  following 
for  the  penal  sum  of  46,986  dollars.  The  bill  then  stated 
various  meetings  of  the  trustees,  in  the  year  1817,  and  their 
proceedings.  That  on  the  18th  of  August,  1817,  at  a  meet- 
ing of  the  trustees,  it  was  resolved,  that  any  person  might 
transfer  his  stock,  and  be  discharged  from  any  future  calls. 
on  paying  up  the  calls  of  50  per  cent.,  which  had  then  been 
made,  and  the  costs ;  and  that  no  proceedings  should  be  had 
to  enforce  the  payment  of  further  caljs,  other  than  by  way  of 
forfeiture.  That  on  the  3d  of  November,  1817,  at  a  meeting 
of  the  trustees,  it  was  resolved  to  lease  the  factory  for  three 
years,  and  that  the  stockholders  might  have  the  privilege  of 
forfeiting  their  stock  to  the  company,  by  paying  up  thirty 
per  cent,  on  their  shares,  by  the  1st  of  December  following, 
which  resolution  was  opposed  by  the  plaintiff.  That  most 
of  the  stockholders  had  availed  themselves  of  this  resolution, 
f  *  370  ]  and  wholly  abandoned  the  factory,  and  every  *thing  relating 
to  it,  though  they  had  not  given  up  their  scrip.  That  no 
election  of  trustees  had  been  made  since  April,  1817,  and 
the  stockholders  had  come  to  a  resolution  not  to  make  an- 
other election,  but  to  abandon  the  factory  and  corporation 
altogether.  That  in  October,  1817,  Crosby,  Bloom,  Booth, 
and  Cocks,  issued  a  fieri  facias  against  the  plaintiff,  on  the 
judgment  against  him,  by  virtue  of  which,  the  real  estate  of 
the  plaintiff,  worth  9,000  dollars,  besides  the  land  and  prop- 
erty at  the  factory,  became  liable  to  sale.  That  in  Novem- 
ber, 1817,  the  plaintiff,  hearing  that  an  execution  had  been 
issued  by  Bloom  and  the  others,  on  the  judgment  obtained 
by  them  against  him,  caused  a  fieri  facias  to  be  issued  on 
the  judgment  in  his  favor.  That  in  January,  1818,  the  at- 
torney of  the  company,  pursuant  to  a  previous  resolution  of 
the  trustees,  applied  all  the  funds  in  his  hands,  amounting 
to  4,105  dollars  and  59  cents,  towards  the  payment  of  the 
note  for  10,000  dollars,  leaving  a  balance  of  6,538  dollars 
and  58  cents.  That  to  prevent  a  sacrifice  of  his  properly,  to 
pay  that  balance,  the  p'aintiff  procured  George  B.  Evcrtson 
to  become  security  to  the  bank  for  that  amount ;  and  there- 
upon his  note  for  the  10,000  dollars  was  given  up,  and  his 
said  endorsers  wholly  discharged.  That  to  secure  .Evert  son. 
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the  plaintiff,  on  the  21st  of  January,  1813,  assigned  to  him        1321. 
all  liis  real  estate,  and  the  avails  of  all  the  property  of  the  ^-<^--v— *w 
company,  that  might   be   sold  under  his  execution  against         Sl%:FK 
the    company.     Under  the  execution  on  his  judgment,  the       BLOOM. 
real  estate  of  the  company  was  sold  by  the  sheriff,  in  Febru- 
ary, 1818,  for  102  dollars,  and  the  personal  estate  for  385 
dollars  and  50  cents,  to  George  B.  Evzrtson,  as  the  highest 
bidder ;  and  after  deducting  the  sheriff's  fees,  there  remained 
the  S'.im  of  460  dollars  and  18  cents,  to  be  applied  toward 
the  plaintiff's  execution. 

That  no  payment  had  been  made  on  the  judgment,  unless 
the  sum  of  4,105  dollars,  applied  in  part  payment  of  the 
note  for  10,000  dollars,  be  considered  as  part  payment  *of  [*371  1 
it,  and  that  if  it  is  so  considered,  there  will  then  be  a  balance 
due  to  the  plaintiff  of  18,958  dollars  and  37  cents,  which 
he  has  no  means  of  obtaining,  unless  the  stockholders  are 
compelled  to  pay  up  their  subscriptions.  That  there  has 
been  no  meeting  of  the  stockholders  since  May,  1817,  nor 
have  the  trustees  had  any  meeting,  or  transacted  any  business, 
since  December,  1817,  but  have  determined  to  abandon  and 
give  up  the  factory  and  corporation,  and  not  to  make  any 
further  call  on  the  stockholders,  nor  "to  provide  any  means 
whatever  to  pay  the  plaintiff;  that  the  trustees,  with  all  the 
other  defendants,  had  determined  to  suffer  and  cause  the 
corporation  to  be  dissolved,  and  had  already  suffered  and 
caused  the  same  to  be  dissolved,  by  their  said  transactions 
and  omissions,  in  relation  thereto.  That  the  books  and 
records  of  the  corporation  are  in  the  power  or  possession  of 
tlie  defendants.  That  there  is  no  debt  due  by  the  corporation, 
except  that  owing  to  the  plaintiff.  That  he  had  no  means 
of  ascertaining  what  amount  of  his  debt  could  be  obtained  of 
the  corporation,  except  by  a  legal  sale  of  their  property  on 
execution,  and  although  it  was  sold  at  a  sacrifice,  yet  the 
plaintiff  was  unable,  owing  to  his  embarrassments,  &c.,  to  bid 
upon  it,  or  to  cause  it  to  be  sold  for  a  greater  sum,  and  the 
trustees  and  stockholders,  though  they  had  notice  of  the 
.1!'-,  neglected  all  attention  to  it;  nor  did  they  show  any 
disposition  to  preserve  the  property,  or  keep  the  corporation 
in  existence,  &c. 

The   bill  prayed,  that  those  of  the  defendants,  who   had 
made  any  payments  on  their  stock,  might  set  forth  the  same 
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1821.  and  that  the  solvent  stockholders,  to  wit,  all  the  defendants, 
(except  Crosby,)  might  be  severally  decreed  to  pay  to  the 
appellant,  for  his  benefit,  such  sum  or  balance  on  each  and 
every  share  of  stock  subscribed  by  them,  as  should  be  sufficient 
with  a  due  proportion  to  be  allowed  by  the  appellant  on  the 
fifty  shares  purchased  by  him  of  James  Tattmadge,  jun.. 

|  *  372  ]  Aaron  Stafford  and  Robert  Stafford,  *to  pay  to  the  plaintiff 
the  debt  due  to  him  from  the  said  D.  C.  Manufactory,  with 
Interest,  and  to  indemnify  him  for  the  losses  he  has  sustained 
by  the  unjust  and  oppressive  conduct  of  the  trustees  and 
stockholders ;  and  that  it  might  be  left  with  the  solvent 
defendants,  and  C.  Crosby,  to  arrange  and  adjust  among 
themselves  any  claims  they  may  have  on  him,  by  reason  of 
any  balance  that  may  remain  due  and  unpaid  on  the  stock 
subscribed  by  him ;  and  that  the  plaintiff  might  have  such 
other  and  further  relief,  by  a  decree  against  the  defendants, 
in  their  individual  capacities,  or  as  members  of  the  said 
corporation,  if  they  pretend  that  the  same  has  not  been 
already  dissolved,  as  the  nature  of  his  case  may  require.' 

The  defendants,  Bloom,  Crosby,  Cocks,  Coolidge,  Stockholm, 
Davis,  Nelson,  Thompson,  Tappen,  M.  Hoffman,  Reynolds, 
D.  Hoffman,  and  ConkKn,  appeared  and  filed  their  answers. 

The  defendant  Bloom  admitted  most  of  the  material  facts 
stated  in  the  bill.  He  charged,  that  the  plaintiff  induced 
him  and  the  other  defendants  to  enter  into  the  association, 
for  the  purchase  of  his  cotton  factory,  &c.,  by  urgent  , 
solicitations,  artful  assurances,  and  exaggerated  statements 
of  the  value,  profits,  &.C.;  and  among  other  inducements,  he 
assured  the  defendant,  that  if  he  would  take  shares  and  aid 
in  procuring  the  incorporation  of  the  company,  he,  the 
plaintiff,  would  at  any  time,  when  the  defendant  wished  to 
relinquish  his  shares,  take  back  the  stock,  and  become  respon- 
sible, with  good  security,  for  what  moneys  the  defendant 
might  advance,  payable  in  two  years,  and  for  any  further 
calls  on  the  stock.  That  the  plaintiff's  object  in  prosecuting 
the  suit  on  the  bond  to  judgment  and  execution,  and  having 
the  property  sold,  was  to  regain  the  factory  and  machinery, 
and  draw  from  the  stockholders  their  subscriptions,  for  the 
payment  of  his  debts.  That  Evvrtson  purchased  the  property 
for  the  benefit  of  the  plaintiff,  who  was,  in  fact,  the  rea 

f  *  373  ]  owner,  "'subject  only,  by  way  of  security  to  Evertson,  for  the 
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sum  he  had  assumed  to  pay  the  Manhattan  Bank.     They        1821. 
clen'ud  that  the  books  and  papers  had  been  withheld  from 
the    plaintiff,  but  alleged  that  they  were  in  his  possession. 

The  other  defendants,  in  their  several  answers,  referred  BLOOM. 
themselves  to  the  answer  of  Bloom,  as  containing,  according 
to  their  knowledge,  recollection,  and  belief,  the  truth,  as  to 
the  several  matters  stated  and  alleged  by  him;  and  they  set 
up  particular  grounds  of  defence  as  regarded  each  of  them 
separately.  The  defendant  Pells  put  in  a  separate  answer, 
admitting  the  material  facts  in  the  bill,  except  as  to  the 
amount  paid  on  the  stock  purchased  by  him.  The  bill  was 
taken  pro  conftsso  against  the  defendants,  Robert  Forrest, 
Nathan  Rogers,  Nathaniel  Ferris,  George  Booth,  S.  Howard, 
J.  JVintringham,  P.  Ackerman,  and  C.  Livingston;  but  it 
\va>  stipulated  by  the  plaintiff,  as  to  the  two  last  named  de- 
fendants, that  he  would  not  take  a  final  decree  against  them, 
provided  they  would,  severally,  on  their  shares,  pay  a  due 
proportion,  according  as  others,  under  like  circumstances 
with  them,  and  who  had  put  in  their  answers,  might  be  com- 
pelled to  pay.  It  was  admitted,  that  C.  R.  Livingston, 
having  paid  thirty  per  cent,  on  her  stock,  had  transferred  it 
to  the  company  ;  but  that  Ackerman  had  not  paid  any  thing 
on  his  stock,  nor  had  he  transferred  it. 

Replications  were  filed  to  the  answers  put  in,  and  proofs 
taken  in  the  cause. 

The  cause  was  brought  to  a  hearing  on  the  31st  of  March. 

P.  Ruggles,  for  the  plaintiff,  contended,  1.  ThaJ  the 
Dutchcss  Cotton  Manufactory,  having  been  duly  and  legally 
incorporated  on  the  5th  of  December,  1814,  under  the  act, 
all  the  legal  consequences  incident  to  such  an  incorporation, 
followed,  of  course. 

2.  That  the  defendants  having  subscribed  the  book  in 
which  they  promised  to  pay  the  company  the  sum  of  one 
*hundred  dollars  for  every  share  set  opposite  their  respective  [  *  374  ] 
names,  they  became  members  of  the  corporation,  interested 
in  its  property,  and  liable  for  all  its  debts,  to  the  extent  of 
the  stock  subscribed,  by  calls,  during  the  existence  of  the  cor- 
poration ;  and,  by  the  seventh  section  of  the  act  under  which 
the  corporation  was  formed,  after  its  dissolution.  (Dutches* 
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Cotton  Manufacturing  Company  v.  Davis,  14  Johns.  Rep 
238.  and  cases  there  cited.) 

3.  That  the  plaintiff  was  a  judgment  creditor  of  the  com- 
puny  to  a  large  amount. 

4.  That  the  corporation  had  been  dissolved  by  the  acts 
of  the  defendants. 

5.  That  the  defendants  have  become  liable  to  the  pkin- 
tiff,  in    proportion    to    the  amount  of   stock,  by  them  re 
spectively  subscribed,  and  remaining  unpaid,  according   to 
the  act. 

6.  That  all  the  material  allegations  in  the  several  answers 
of  the  defendants,  were  totally  disproved ;  and  the  answers 
so  far  discredited  by  the  testimony,  that  no  part  thereof  ought 
to  be  considered  as  evidence,  especially  as  to  all  the  allega- 
tions of  fraud  on  the  part  of  the  plaintiff. 

7.  That  those  stockholders  who  had  paid  50  per  cent,  on 
their  shares,  were  riot  discharged  from  the  plaintiff's  demand, 
by  the  resolution  of  the  18th  of  August,  1817,  except  pro 
tanto ;  nor  could  the  plaintiff  be  restricted  in  his  demand  to 
50  per  cent,  as  to  those  who  had  paid  only  30  per  cent.,  as 
they  had  not  paid  according  to  the  resolution,  but  had  at- 
tempted to  forfeit  their  shares. 

8.  That  the  plaintiff,  being  a  creditor  of  the  corporation, 
could  not  be  bound  by  the  resolution  of  the  19th  of  October, 
1816,  or  that  of  November  3,  1817,  as  he  did  not  assent 
to  those  resolutions ;  but,  on  the  contrary,  protested  against 
them. 

9.  That  the  pretended  engagement  of  the  plaintiff  to  take 
back   the  stock,  at  the  option  of  the  subscribers,  was  not 
proved  ;  but  if  it  were  proved,  it  was  without  consideration, 

*  375  '•  *and  void  ;  and  if  it  were  valid,  it  could  not  be  binding  until 
the  subscribers  had  actually  given  all  their  interest  in  tlie 
corporation  or  stock  to  the  plaintiff. 

Oakley,  contra,  contended,  1.  That  all  the  stockholders 
who  had  paid  fifty  per  cent,  on  the  amount  of  their  subscrip- 
tion ought  to  be  discharged  from  any  further  contribution, 
in  virtue  of  the  resolution  of  the  18th  of  August,  1817,  by 
which  it  was  resolved,  that  any  stockholder  might  transfei 
his  stock,  on  paying  the  amount  then  called  for,  with  costs. 
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tf  tiny,  and  that  no  further  proceeding  should  be  had  against        1SC21. 
any  subscriber,  other  than  by  way  of  forfeiture  of  his  stock.  ^-^^^^^ 
That  the  plaintiff,  being  present  at  the  adoption  of  this  reso-  "'*' 

lution,  ought  to  be  bound  by  it.  BLUO* 

'2.  That  the  stockholders  who  had  paid  thirty  per  cent. 
on  their  subscriptions,  and  had  transferred  their  stock,  ought 
to  be  discharged  from  any  further  contribution,  by  virtue  of 
the  resolution  of  the  board  of  trustees  of  the  J9th  of  October, 
1816,  and  of  the  3d  of  November,  1817. 

3.  That  if  any  stockholder  should  be  held  bound  to  contrib- 
ute, such  contribution  ought  not  to  exceed  fifty  per  cent,  on 
the  amount  of  his  subscription,  by  virtue  of  the  resolution  of 
the  18th  of  August,  1817. 

4.  That  iu  case  any  contribution  should  be  decreed,  the 
stockholders  ought  not  to  be  bound  by  the  settlement  made 
with  the  plaintiff,  by  the  trustees ;  but  the  accounts  ought  to 
be  opened ;  and  a  new  account  stated,  having  regard  to  the 
real  value  of  the  property  transferred  to  the  company. 

5.  That  in  case  contribution  should    be  decreed  against 
any  of  the  stockholders,  the  plaintiff  ought  to  account  and 
give  them  credit  for  the  actual  value  of  the  real  and  personal 
property  of  the  company  sold  to  Evcrtson,  under  the  plain- 
tiff's judgment  and  execution  ;  such  sale  being  in  trust  for 
the  plaintiff,  or  subject  to  his  right  of  redemption. 

6.  That  the    stockholders    are    not    individually  liable  to 
Creditors,  until  the  period  for  which  the  company. was  in-       [  *  376 
corporatcd,  had  expired ;  and  the  proper,  and  only  remedy 

for  creditors,  was  to  compel  the  trustees  to  enforce  payment 
of  the  subscriptions. of  the  stockholders. 

7.  That  if  contribution   should    be   decreed  against  any 
of  the  stockholders,  the  shares  of  those  who  were  insolvent 
should  be  taken  into  the  account  as  well  as  those  of  the 
others. 

8.  That   if  contribution  should  be   decreed  against   any 
of  the    stockholders  who   should  appear  to  have  accounts 
with  the  company,  an  account  ought  to  be  stated  between 
Mich   stockholder    and    the   plaintiffs,   allowing    a    private 
set-off. 

'.).  That  the  plaintiff  could  not  be  considered  as  a  credi- 
tor, in  equity,  as  he  had  taken  back,  under  his  execution, 
the  whole  of  the  property,  and  received  the  entire  amount 
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of  the  earnings  of  the  factory,  together  with  large  sums  from 
the  stockholders ;  and  that  the  pretended  settlement  was  a 
fraud  on  the  stockholders  not  consenting  to  it,  and  was  not 
BLOOM.       binding  on  them. 

10.  That  the  factory  being  subject  to  incumbrances  made 
by  the  plaintiff,  a  short  time  before  he  proposed  the  associa- 
tion., the  subscribers,  not  having  any  knowledge  of  those  in- 
cumbrances, ought  not  to  be  obliged  to  pay. 

1 1 .  That  the  plaintiff  having  obtained  subscriptions,  through 
fraud  and  f.ilse  representations,  the  persons  subscribing  were 
not  bound  to  make  contribution  to  him. 

12.  That  the  fraud  of  the  plaintiff,  in  imposing  the  property 
on  the  company,  at  an  amount  greatly  beyond  its  real  value 
and  cost,  contrary  to  his  engagement,  ought  to  bar  him  from 
any  claim  in  equity,  especially  as  he  has  now  the  property 
itself,  and  has  appropriated  to  his  own  use  all  the  moneys 
leceived. 

13.  That  the  demands  against   the  defendants  being,  in 
their  nature,  distinct,  and  allowing  of  separate  and  distinct 

377  J       *defences,  can  no  more  be  prosecuted  in  one  suit  in  equity, 
than  at  law. 

14.  That  the  plaintiff,  having  examined  some  of  the  de- 
fendants, as  witnesses,  whereby  he  had  waived  any  decree 
against  them,  he  could  not  have  a  decree  against  the  other 
defendants. 

15.  That  the  corporation  ought  to  have  been  made  a  party 
to  the  suit ;  and  on  this  bill,  there  can  be  no  decret  made, 
unless  against  the  defendants  individually. 

July  19.    The  cause   stood   over  for   consideration  until 
this  day. 

THE  CHANCELLOR.  This  is  a  suit  against  the  individual 
stockholders  of  the  "  Dutchcss  Cotton  Manufactory"  a 
company  incorporated  in  December,  1814,  by  filing  a  certifi- 
cate in  pursuance  of  the  act  of  the  22d  of  March,  181 1,  enti- 
tled, "'  An  act  relative  to  incorporations  for  manufacturing 
purposes."  Every  association  incorporated  under  this  act, 
was  declared  to  be,  for  "  the  term  of  twenty  years  next  aftei 
filing  their  certificate,  a  body  politic  and  corporate.''  The 
bill  seeks  to  charge  the  defendants  personally,  for  a  judg 
ment  debt  of  the  incorporated  company,  on  the  ground 
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that  the  corporation  is  dissolved,  and  that  the  members  are        1821. 
individually  responsible  for  the  corporate  debts,  to  the  ex-  ^ ^-^~*^s 
tent  of  their  shares  of  stock      The  7th  section  of  the  statute        SLVEE 
declares,  that  for  all  debts  which  shall  be  due  and  owing  by       BLOOM. 
the  company  at  the  time  of  its  dissolution,  the  persons  then 
composing  such  company  shall  be  individually  responsible, 
to  the  extent  of  their  respective  shares  of  stock  in  the  said 
company,  and  no  further." 

1.  The  first  and  loading  question  in  the  case,  is  whether 
the  corporation  is  dissolved,  so  as  to  enable  the  plaintiff  to 
call  upon  the  individual  members.  It  will  not  be  disputed 
that  without  such  a  provision  in  the  statute,  the  individuals 
would  not  be  responsible  in  their  private  property,  either 
before  or  after  the  dissolution  of  the  company,  for  Corporate  [  *  378  ] 
<{ebts.  The  facts  from  which  an  actual  dissolution  is  inferred, 
are,  that  the  stockholders  have  not  elected  trustees  since 
April,  1817,  and  that  the  trustees  have  not  met,  as  a  body, 
since  the  3 1st  of  December,  1817,  and  that  all  the  corporate 
property,  real  and  personal,  was  sold  on  an  execution  issued 
in  the  name,  and  at  the  instance  of  the  plaintiff,  on  the  1st 
of  February,  1818,  and  that  the  members  have  since  aban- 
doned all  attention  to  the  institution.  * 

The  bill  was  filed  on  the  24th  of  April,  1819,  and  it  ap- 
pears to  me  that  I  am  not  authorized,  from  any  of  the  facts 
in  the  case,  to  consider  the  corporation  as  dissolved,  at  the 
commencement  of  this  suit. 

The  omission  to  elect  new  trustees,  in  1818  and  1819,  did  A  corporation 
not,  of  itself,  work  a  dissolution,  according  to  the  opinion  b/cmUtJnjfto 
of  the  Supreme  Court,  in  the  case  of  the  People  v.  Runkle ;  cl<Tl  .'r"^''<- 

r  *  '    under   us   char- 

(9  Johns.  Rep.  147.)  and  by  the  authority  of  the  cases  there  ler.ifanint^nii 

...  i        •  /\  lit        Piirt     ronijiiiis 

referred  to,  a  corporate  election  alter  the  year,  would  be  The  trn-.ico.« 
good,  upon  general  principles  of  law,  if  an  integral  part  of  fi^'m^iir"oib. 
the  corporation  remained  ;  and  the  officers  already  in,  would  j^ 
continue  to  be  good  officers  after  the  year,  and  until  others 
were  elected.  In  this  case,  we  have  the  express  authority 
of  the  statute  under  which  the  corporation  was  created, 
••  that  in  case  it  should  at  any  time  happen  that  an  election 
of  trustees  be  not  made  on  the  day  when,  by  the  by-laws  of 
snid  company,  it  ought  to  be  done,  the  said  company,  for 
that  cause,  shall  not  be  dissolved,  but  it  shall  and  may  be 
lawful  on  any  other  day  to  hold  an  election  for  trustees,  in 
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18:21.       sucn  manner  as  shall  be  directed  by  the  by-laws   of  such 
company." 

The  members  of  the  corporation,  who  are  the  integral 
T.I.U.M.  part  of  it,  are  in  esse,  and  I  see  no  difficulty  in  a  future 
meeting  of  the  laat  elected  trustees,  and  in  a  new  election 
of  trustees  to  be  ordered  and  prescribed.  In  Regina  v. 
Ballivos  (1  P.  Wins.  207.)  vacancies  of  the  capital  burgesses 
were  to  be  filled  up  in  fifteen  days,  and  they  had  n ef- 
fected to  fill  up  vacancies  for  22  years,  until  all  were  extinct 
[  *  379  ]  to  one  man.  In  so  extravagant  a  case,  *Lord  Chief  Justice 
Parker  did  not  think  it  reasonable  he  should  have  the  power 
of  electing  all  the  rest ;  but  Powel,  J.,  observed,  that  a  cor- 
poration might,  upon  their  charter  day,  choose  a  bailiff,  though 
there  was  none  then  in  being,  nor  had  been  for  20  years  be- 
fore. Would  these  judges  have  hesitated,  in  a  case  like 
this,  when  there  was  no  precise  charter  day  mentioned  in  the 
law,  to  allow  a  new  election  of  trustees  by  the  stockholders, 
though  two  years  had  intervened,  and  when  the  old  trustees 
could  lawfully  hold  over  ?  It  seems  to  be  too  plain  a  propo- 
sition to  be  disputed. 

A  corporation  A  corporation  aggregate  may  be  dissolved  within  the 
be^^is'soivW  Peri°d  prescribed  by  its  charter,  in  certain  modes,  and  upon 
within  the  peri-  certain  events,  none  of  which  have  occurred  in  this  case. 

od      prescribed  .  . 

by  iu  charier,  It  may  be  dissolved,  it  it  becomes  incapable  of  continuing 

l>v  the  death  of    .  .  -,  c 

nil  its  members,  its  corporate  succession,  or  executing  its  corporate  functions  • 
Tiou1  oef  aTinte-  as  ky  the  death  of  all  its  members,  or  the  destruction  of  an 
•?r;ii  part  of  it,  integral  part  of  it,  or  it  may  be  dissolved  by  surrender  of  its 

or  by  a  surrcn-  .          . 

der  of  its  fran-  franchises  into  the  hands  of  the  government,  or  by  forfeiture 
hands  of  the  of  its  charter  through  abuse  or  neglect  of  its  franchises. 
HvTforfeiiure  The  last  is  the  alleged  ground  of  forfeiture  in  this  case ; 
for  non-user  or  j3l,t  \  apprehend,  that  the  forfeiture  in  such  case  must  be 

mis-user  of   its  _  rl 

franchises.  But  judicially   ascertained   and    declared,  and   that   the   power, 

in  tlic  latter  case       ...  ,  ,  .  ,  ,         ,          ,  •   ••«_'    i 

the     forfeiture  which  may  have  been  abused  or  abandoned,  cannot  be  taken 
HaNy ascertain"  away  but  by  regular  process.     The  judgment  in  such    cases 
"fa-ef ld     de   ls'  ^ia*  *ne  Part'es  De  ousted,  or  that  the  liberty  be  seized  into 
the  hands  of  the  government.  (Rex  v.  Stevenson,  Yelv.  190.) 
This  subject  underwent  great  and  learned  discussion  in  the 
case  of  the  King  v.  Amery,  in  the  K.  B.  (2  Term  Rep.  515.) 
and  it  was  decided  by  that  Court  as  the  result  of  the  inves- 
tigation, that  a  corporation  may  be  dissolved,  and  its  franchises 
lost,  by   non-user  or   neglect ;  but  it   was   assumed,  as   an 
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undeniable  proposition,  that  the  default  was  to  be  judicially        1821. 

determined  in  a  suit  instituted  for  the  purpose.     If  the  parties, 

observed  Ashhurst,  J.,  in  delivering  the  opinion  of  the  Court, 

*being  called  upon  in  a  Court  of  justice,  to  state  their  right 

to  the  franchise,  neglect  or  refuse  to  do  it,  or  if  the  corpo- 

ration    surcease  their  time,  they  shall  lose  their   franchise, 

jnd   the  judgment   shall   be,  that  the  franchise  be  seized. 

One  great   point  in  that  case  was,  whether   a   corporation     A  corporation 

could  be  dissolved  at  all  ;  and  the  opinion  of  the  ten  judges 

in  the  House  of  Lords,  in  1639,  was  relied  on  to  show  that 


it  could  not  be  dissolved.     But  Lord  Holt  was  of  opinion  called  UP°"  *° 

answer. 

that  a  corporation  could  be  dissolved  for  a  breach  of  trust  ; 

and  that  seemed  to  be  the  opinion  of  the  K.  B.  in  Sir  James 

Smith's  case,  cited,  also,  as  the  case  of  the  Kingv.  the  Mayor 

of  London,  (4  Mod.  33.   Shower,  274.)  and  it  is  no  doubt 

the  settled  doctrine  at  this  day.     But  that  a  corporation  is  to 

be  adjudged  dissolved  for  non-user  or  mis-user  of  its  franchises, 

until  it  has  been  called  upon  to  answer  for  the  breach  of  trust, 

is  no  where  assumed.     The*  contrary  doctrine  is  universally 

taught,  and  it  is  founded  on  very  obvious  principles  of  justice. 

In  the  case  of  Rex  v.  Passmore,  (3  Term  Rep.  199.)  it  was 

held  that  when  the  integral  part  of*  a  corporation  is  gone, 

and  the  corporation  had  no  power  of  restoring  it,  or  of  doing 

any  corporate  act,  it  was  so  far  dissolved  that  the   crown 

might   act  and  grant  a  new  charter.     It  was  only  for  the 

crown  to  interfere,  without  a  forfeiture  judicially    declared, 

and  that  too  in  a  case  where  the  corporation  was  reduced  to 

such  a  state  as  to  be  incapable  of  acting  or  of  continuing 

itself;  the  crown  might  then  grant  a  new  charter,  said  Mr. 

Justice  BuUer,  without  "  weighing  very  nicely  whether   the 

corporation  could  be  said  to  be  actually  dissolved  or  only  in 

danger  of  being  so."     Lord  Kenyan  spoke,  in  that  case,  with 

great   caution,  and  with  the  admission  of  due    limitations. 

He  agreed  to  the  validity  of  the  new  charter,  but  said,  that 

as  to  particular  purposes,  which  do  not  relate  to  the  powers 

of  government,  but  to  personal  privileges,  the  corporation  is 

not  dissolved  until  the  crown  interposes      A  scire  facias  wae 

proper   when   there  was  a  legal  existing  body   capable   of 

Dieting,  but   who    have   been   guilty   of   abuse   of    power,       [  *  331 

bi  -cause,  when  a  delinquency,  was  imputed,  they  ought  not 

to  l»e  condemned  unheard. 

VOL.  V.  43  337 


381  CASES  IN  CHANCERY. 

1821.  Assuming  the  charges  in  the  bill  in  this  case  to  be  true, 

Lord  Kenyan  points  out  the  proper  remedy :  It  is  by  the 
judicial  process  of  scire  facias;  and  I  believe  there  is  no 
instance  of  calling  in  question  the  rights  of  a  corporation, 
as  a  body,  for  the  purpose  of  declaring  its  franchises  forfeited 

.    ,  ,  ,  .     .     . 

corporation  and  lost,  but  at  the  instance  and  on  behalf  of  the  govern- 
ment.     In  the  case  of  The  Commonwealth  v.  Union  Insurance 
p/£  Company, (5  Tyng,  230.)  there  was  an  application  for  leave 
seemed  at  the  to    file   an    information,  in    the  nature  of  a   quo  u-arranto, 

instance  and  in  .  -* 

behalf  of  the  against  the  corporation,  at  the  relation  of  an  individual,  on 
the  charge  that  the  corporation  had  been  guilty  of  malfea- 
sance, in  not  requiring  from  the  members  payment  of  fifty  per 
cent,  on  their  subscription  stock,  within  the  time  limited  by 
the  statute  of  incorporation,  and  which  charge  implied  a 
gross  mis-user  of  the  powers  of  the  corporation,  an;l  one 
that  would  incur  a  forfeiture  of  the  charter. 

Chief  Justice  Parsons,  in  delivering  the  opinion  of  the 
Court,  observed,  that  the  corporation  might  forfeit  its  fran- 
chises by  nonfeasance  or  malfeasance ;  but  the  information 
for  the  purpose,  must  be  presented  under  the  authority  of 
the  state,  which  must  be  a  party  to  the  suit,  and  a  party  to 
the  judgment,  for  the  seizure  of  the  franchises.  This  is 
the  more  indispensable,  as  the  state  may  waive  the  breach 
of  any  implied  or  express  condition  contained  in  the  charter. 
The  remedy  for  the  non-user  or  mis-user  of  the  privileges 
of  the  charter,  so  as  to  work  a  forfeiture,  is  at  law,  and  not 
in  this  Court ;  and  so  it  was  understood  in  the  examination 
of  the  case  of  the  Attorney- General  v.  The  Utica  Insurance 
Company,  (2  Johns.  Ch.  Hep.  389.) 

I  conclude,  therefore,  that  the  corporation  is  still  subsisting 

in  judgment  of  law,  and  that  this  Court  is  not  authorized, 

|  *  382  ]       from  any  thing  that  appears  in  the  case,  to  consider   *the 

corporation  dissolved.     It  follows,  then,  that  the  bill  against 

individual  members  for  a  corporate  debt,  cannot  be  sustained. 

2.  Nor  do  I  think  that  the  plaintiff's  claim  could  be 
supported,  to  the  extent  of  the  shares  of  stock  owned  by  the 
individual  members,  even  if  the  corporation  were  now  dis- 
solved, by  the  lapse  of  time.  I  do  not  allude  to  the  fraudulent 
suggestions  that  have  been  made  against  the  validity  of  the 
debt,  for  I  am  willing  to  suppose  that  these  suggestions  have 
been  met  and  repelled  ;  but  I  refer  to  certain  resolutions  of 
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the  board  of  trustees,  of  which  the  plaintiff  was  a  member,        1821. 
passed  when   he  was  present,  and  which  ought,  in    equity,  *— **^s~+*~' 
to  bar  kirn,  at  least  as  a  creditor,  from  carrying  his    claims        SLVEE 
against    the    individual   members  beyond  the  provisions    of 
those  resolutions.     Those  resolutions  were  a  compact  between 
the  representative  and  the  constituent,  between  the  trustees 
and  the  stockholders,  and  the  plaintiff,  as  a  party  thereto,  is 
bound,  in  good  faith,  to  observe  them. 

The  first  resolution  referred  to,  was  passed  on  the  18th 
of  August,  1817,  The  plaintiff,  at  that  time,  was  a  judgment 
creditor  of  the  corporation,  and  his  judgment  was  the 
result  of  a  suit  he  had,  in  January  preceding,  commenced 
against  the  company.  The  resolution  directed,  that  the 
treasurer  should  provide  a  book  for  the  transfer  of  stock,  and 
that  any  person  might  transfer  upon  the  book  of  the  company, 
the  sum  called  for,  and  the  arrears,  first  being  paid  in  full, 
with  the  costs  of  suit,  if  any ;  "  and  that  there  should  be  no 
further  demands  made  by  prosecution  against  any  subscriber 
upon  his  subscription,  nor  any  proceedings  be  had  against 
any  subscriber  other  than  by  way  of  forfeiture  of  his  said 
stock,  in  case  of  his  non-payment  of  any  further  calls."  The 
plaintiff  was  present,  as  a  trustee,  and  concurred  in  this 
resolution ;  and  at  this  time,  the  amount  of  the  previous  calls 
upon  the  stockholders  amounted  to  50  dollars  on  a  share. 
Here  was  an  express  stipulation,  that  *the  only  remedy  [  *  383 
against  any  stockholder  for  non-payment  of  future  calls, 
should  be  by  forfeiture  of  his  stock,  and  not  by  prosecution. 
The  statute  under  which  the  company  was  incorporated,  and 
which  may  be  considered  as  their  charter,  gave  to  the  trustees 
power  "  to  make  such  by-laws,  rules,  and  regulations,  as 
they  should  deem  proper,  respecting  the  management  and 
disposition  of  the  stock,  property,  and  estate  of  the  company; 
and  also  to  call  and  demand  from  the  stockholders,  respec- 
tively, all  such  sums  of  money  by  them  subscribed,  at  such 
time,  and  in  such  proportions,  as  they  should  deem  proper, 
under  pain  of  forfeiting  the  shares  of  the  said  stockholders, 
and  all  previous  payments  made  by  them"  fyc.  The  stipulation 
in  and  by  the  resolution  was,  that  the  corporation  would  not 
prosecute,  but  proceed  by  way  of  forfeiture ;  but  it  may  be 
said,  that  creditors  were  not  within  the  words  or  meaning  of 
the  resolution,  and  that  it  would  not  impair  their  right  to 
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1821.       hold    individuals    responsible,  upon    the    dissolution    of  th« 
*~^~*^~^    company,  under  the  7th  section  of  the  statute.     This  may 

:M;.KK  be  true,  as  to  creditors  in  general ;  but  I  think  a  Court  of 
equity  would  never  assist  a  creditor  to  carry  his  claim  upon 
individuals  beyond  the  extent  of  that  resolution,  when  that 
creditor  was,  at  the  time,  present,  as  a  trustee,  and  a  party 
to  the  resolution, 

It  was  a  declaration  to  the  stockholders  that  they  ^oull, 
and  might  rid  themselves  of  all  further  responsibility,  by  the 
forfeiture  of  their  shares.  There  was  no  exception  or  re- 
striction as  to  existing  debts ;  and  it  is  very  clear  that  none 
was  intended  or  implied  at  the  time.  The  stockholders  had 
a  right  to  repose  upon  the  faith  of  that  promise,  and  to  make 
their  arrangements  accordingly.  Many  of  them  would  prob- 
ably dismiss  all  further  concern  about  the  institution.  The 
plaintiff  no  doubt  deemed  his  judgment  debt  sufficiently  se- 
cure under  the  operation  of  that  resolution ;  and  he,  in  his 
capacity  of  trustee,  announced  to  the  company  how  far  he 
\  *  384  ]  was  willing  to  limit  his  existing  demand,  in  his  *character  of 
creditor.  He  cannot,  therefore,  in  justice,  nor  in  good  failhj 
enforce  his  debt,  in  the  face  of  that  resolution,  against  the 
individual  members,  to  the  whole  extent  of  their  stock.  He 
cannot  be  permitted  in  this  case  to  discriminate  between  his 
rights  as  a  creditor,  and  his  acts  as  a  trustee.  There  would 
be  a  mistaken  casuistry  in  the  distinction ;  and  one  which  a 
Court  of  equity  could  not  recognize :  It  would  have  the 
color  and  effect  of  imposition  and  fraud. 

The  next  resolution  of  the  board  of  the  trustees,  still  fur- 
ther limiting  the  demand  of  the  corporation  upon  the  stock- 
holders, was  passed  the  3d  of  November,  1817.  It  was  re- 
solved, "that  the  stockholders  of  the"company  have  the  priv- 
ilege of  forfeiting  their  stock  to  the  company,  by  paying  30 
per  cent,  on  the  subscription  list,  together  with  the  costs  of 
suit,  (if  any,)  on  or  before  the  1st  of  December  following: 
and  it  was  further  resolved  that  the  secretary  of  the  compa- 
ny e;ive  notice  in  the  papers  of  the  village." 

There  is  no  pretence,  that  this  resolution  was  passed  with 
fraudulent  views,  or  that  the  stockholders  took  undue  means 
to  procure  it.  It  was  an  expression  of  the  judgment  and 
will  of  the  trustees,  declared  in  good  faith,  and  upon  a  viev» 
and  consideration  of  the  existing  circumstances  of  the  com 
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pany ;  and  the  stockholders  who  availed  themselves  of  this  1821. 
resolution,  were  completely  discharged ;  they  were  no  ^•*-^^^ 
longer  "  persons  composing  the  company,  and  owners  of"  'VPK 
shares  of  stock,  within  the  provision  of  the  statute  declaring  BLOC*. 
su?h  persons  individually  responsible,  at  the  dissolution  of 
the  company.  It  would  be  impossible  to  consider  the  indi- 
viduals who  forfeited  their  shares  upon  the  terms  of  this  res- 
olution, as  any  longer  members  of  the  compaiv  or  iwners 
of  shares.  The  trustees  have  power,  by  the  st?  tut(  to  an- 
nex the  penalty  of  forfeiture  of  shares,  to  the  n  >n-j  ayment 
of  the  calls ;  and  after  forfeiture  of  a  share,  the  foi-me.:  owner 
loses  it,  and  is  no  longer  a  member,  and  cannot  be  responsi- 
ble as  a  member.  Every  member  whose  shares  were  forfeit- 
ed under  that  resolution,  is  wholly  discharged  from  any  re- 
sponsibility for  the  plaintiffs  debt ;  and  *this  consequence  [  *  335  ] 
must  follow,  unless  it  could  be  shown,  that  the  resolution 
was  the  result  of  a  fraudulent  combination  between  the  trus- 
tees and  the  stockholders,  to  defraud  the  plaintiff.  There  is 
no  color  in  this  case  for  this  conclusion ;  and  it  would, 
therefore,  appear  to  me,  that  among  the  twenty-two  defend- 
ants in  this  case,  there  are  thirteen  who  have  a  good  defence 
under  this  resolution,  and  there  *are  two  who  have  a  good 
defence  under  the  resolution  of  the  18th  of  August,  1817, 
and  one  more  who  has  paid  up  his  shares  in  full ;  there  are 
not  more  than  six  of  the  defendants  who  have  not  paid  30 
per  cent,  on  their  shares. 

The  plaintiff  was  a  trustee,  and  present  when  this  resolu- 
tion- of  the  3d  of  November  was  passed ;  but  he  protested 
against  it,  as  it  would  not  pay  the  debts  of  the  factory.  I 
apprehend,  however,  that  the  benefit  of  this  protest,  as  it  re- 
spected his  claim  against  the  stockholders,  was  waived  by 
his.  subsequent  conduct.  The  resolution  was  directed  to  be 
published  in  the  Poughkcepsie  papers,  where  the  plaintiff  re- 
sided, and  it  was  published  for  three  weeks,  in  November, 
1817,  and  no  notice  of  his  dissent  was  mentioned  in  the  ad- 
vertisement containing  a  certified  copy  of  the  resolution. 
The  stockholders  had  a  right  to  presume  that  the  resolution 
w;i^  with  the  assent  of  the  plaintiff,  and  the  plaintiff  suffered 
that  presumption  *.o  be  drawn,  without  taking  any  public 
Btep  to  prevent  it. 
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18-21.  Again;  by  the  resolution  of  the  board,  of  the  1st  of  D«- 

---*—• ,-—»*_  .\-mber,  1817,  at  which  the  plaintiff  was  present,  and  concur 
ring,  it  was  resolved,  that  the  attorney  of  the  company  apply 
BI.O.IM.  the  funds  he  had  in  hand,  belonging  to  the  company,  to  the 
credit  of  a  note  drawn  by  Booth,  Bloom,  Crosby  and  Cocks. 
at  the  Manhattan  Bank.  The  resolution  was  passed  on  the 
day  that  the  moneys,  under  the  operation  of  the  resolution 
of  the  3d  of  November,  were  to  have  been  paid  in ;  and  it 
was  passed  with  a  view  to  these  very  funds,  which  amount- 

[  *  386  ]  ed  to  about  2,200  dollars.  The  note  to  which  they  *were  to 
be  applied,  with  the  knowledge  and  assent  of  the  plaintiff, 
was  one  given  for  and  on  account  of  a  debt  due  from  the 
plaintiff;  and  he  observed  to  one  of  the  witnesses,  that  a 
payment  on  that  note  was  as  good  to  him  as  a  payment  by 
the  members  on  their  stock.  This  was  an  instance  where 
the  plaintiff  availed  himself,  as  a  trustee,  of  the  application, 
for  his  particular  benefit,  of  moneys  paid  in  by  the  stockhold- 
ers, on  the  faith  of  the  resolution  of  the  3d  of  November, 
and  with  a  view  and  expectation  of  being  discharged  from 
all  further  payments  by  the  forfeiture  of  their  shares.  This 
was  a  strong  ratification,  on  his  part,  of  the  resolution,  from 
Vhich  he  had  originally  dissented.  He  availed  himself  of 
the  fruits  of  it ;  and  when  these  fruits  were  the  result  of  a 
confidence  reposed  in  its  validity,  how  could  he  now  be  per- 
mitted, by  the  aid  of  this  Court,  to  disregard  that  confidence1 
and  sanction,  and  look  beyond  the  resolution  for  further  pay- 
ment? Good  faith  would  seem  to  require,  that  he  should, 
at  the  time,  either  have  acquiesced  in  the  resolution,  or 
should  have  made  his  dissent  as  public  as  the  resolution,  and 
have  abstained  from  all  particular  and  pointed  participation 
in  its  results.  Again;  on  the  26th  of  December,  1817,  he 
was  present,  as  a  trustee,  and  concurred  in  a  resolution, 
"  that  the  attorney  of  the  company  be  directed  to  commence 
suits  against  all  the  persons  who  were  subscribers  to  the 
stock  of  the  company,  who  did  not  comply  wiih  the  resolution 
of  the  4th  of  November.  1817."  This  resolution  is  express- 
ly stated  in  the  minutes  of  the  board  to  have  been  passed 
unanimously ;  it  would  appear  that  the  plaintiff  was  abso- 
lutely and  expressly  committed  by  this  resolution,  and  thai 
he  is  now  to  be  deemed  bound,  as  a  party,  by  these  acts  of 
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recognition,  to  the  resolution  of  the  3d  of  November.     He        1321. 
would,  therefore,  even  upon  the  assumption  of  his  right  to  ^-<*— -v— «*^> 
look  to  the  individuals  of  the  company  for  his  corporate  debt,        SLVEE 
be  bound  to  confine  his  claim  to  those  who  had  not  complied       BLOOM. 
with  either  of  the  resolutions  of  the  18th  of  August)  or  3d  of 
November,  1817  ;  *and  a£  to  those,  he  could  not,  under  the       [  *  3^  J 
resolution  of  the  18th  of  August,  look  further  than  to  the 
payment  of  50  per  cent,  or  the  arrearages  of  the  prior  calls, 
and  to  the  forfeiture  of  their  shares  for  the  residue.     The 
plain  tiff*  presents    no    very  favorable   claim  to  the  equitable 
interposition  of  this  Court,  even  to  any  extent.     He  com- 
menced the  manufacturing  establishment  in  question  on  his 
own  account,  and  with  his  own  funds,  and,  afterwards,  soli-  / 
cited  and  procured  the  formation  of  the  company  to  assist 
him,  and  then  sold  his  private  interest  in  the  establishment 
to  the  company  for  30,900  dollars,  on  the  1st  of  May,  1815. 
He  then  had  a  balance  liquidated  and  admitted  in  his  favor, 
in  November,  1816,  to  23,493  dollars,  and  in  January,  1817, 
prosecuted  the  company,  and  in  May,  1817,  obtained  judg- 
ment against  them ;  and,  on  the  1st  of  February,  '1818,  sold 
on    execution   the   whole   real   and    personal  estate  of  the 
company,  for  460  dollars.     The  property  which  he  sold,  and 
caused  to  be  purchased  in  for  this  almost  nominal  sum,  he 
had,  three  years  before,  sold  to  the  company  for  the  large 
consideration  which  has  been  mentioned ;  and  the  extent  to 
which  ho  now  pushes  his  claim,  is  for  the  balance  of  18,958 
dollars  left  unsatisfied,  after  he  had  swept  away  all  the  stock 
of  the   company,  and    virtually  annihilated    its  credit  and 
capital. 

I  shall,  accordingly,  declare,  that  the  plaintiff'  is  not  entitled 
to  sue  the  members  of  the  company  in  their  individual  ca- 
pacity, for  a  corpbrate  debt,  inasmuch  as  the  corporation  is 
not,  in  judgment  of  law,  dissolved ;  nor  can  it  be  dissolved 
for  any  non-user  or  mis-user  of  its  franchises,  without  duo 
l>  "•'•  ss  of  law ;  and  I  shall  further  declare,  that  by  the  reso- 
lutions of  the  18th  of  August,  and  of  3d  of  November,  1817, 
(to  one  of  which  the  plaintiff  was  a  party  at  the  time,  and  to 
the  other  he  has  given  his  subsequent  assent  and  ratification,) 
the  plaintiff  would  not  be  entitled  to  any  claim  against  those 
defendants  who  have  paid  in  30  dollars,  upon  each  of  their 
shares,  nor  to  any  claim  beyond  50  per  cent.,  *or  the  arrear-  [  *  388  } 
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1821.  ages  °f  f°rmer  calls,  and  the  forfeiture  of  their  shares,  as  to 
those  defendants  who  have  not  paid  in  30  per  cent.,  even  if 
the  corporation  was  now  dissolved. 

The  bill  must  be  dismissed  with  costs,  as  to  those  defend- 
ants who  have  appeared  and  answered ;  and  without  costs, 
as  to  those  defendants  who  have  not  appeared  and  answered 

Decree  accordingly. 


VAN  HORNE  and  others  against  D.  FONDA. 

rrMstingmshed.  4  Snndf.  Ch.  341.  Explained,  Clarke  407.  Sec  Ilopk.  525.] 
Where  a  person,  named  ns  executor  in  a  will,  hut  who  never  qualified 
as  such,  took  possession  and  disposed  of  part  of  the  personal  estate  of 
the  testator,  and  paid  some  of  his 'debts:  Held,  that  these  acts  were 
proof  of  his  election  to  act  as  executor,  and  that  he  was  chargeable 
,as  executor. 

An  executor  or  trustee  cannot  buy  in  mortgages,  judgments,  or  other 
debts  of  the  testator,  for  his  own  benefit,  nor  can  he,  in  any  way,  deal 
ortrafiick  with  the  estate,  for  his  own  emolument. 
Admitting  that  one  tenant  in  common  may,  in  a  particular  case,  pur- 
chase ki  an  outstanding  title,  for  his  own  benefit;  yet  where  two  dev- 
isees are  in  possession  of  land,  under  an  imperfect  title,  devised  to 
them  by  their  common  ancestor,  one  of  them  cannot  buy  up  an  out- 
standing, or  an  adverse  title,  to  disseise  or  expel  his  co-tenant,  but  such 
purchase  witt  enure  to  their  common  benefit,  subject  to  an  equal  con- 
tribution to  the  expense. 

12—16,  THE  bill  filed  July  28,  1818,  by  Abraham  A.  Van  Home 
and  Jane  his  wife,  and  Jcllis  H.  Fonda,  stated,  that  the 
plaintiffs,  Jane  and  Jellis,  were  the  only  children  and  heirs 
at  law  of  Henry  V.  Fonda,  late  of  Caughnawaga,  in  Mont- 
gomery county,  deceased.  That  Jellis  Fonda,  father  of  //. 
V.  F.,  on  the  23d  of  May,  1791,  made  his  will,  by  which, 
after  sundry  legacies  and  bequests,  he  devised  all  the  resi- 
due of  his  estate  to  his  two  sons,  Henry  and  Douw,  the  de- 
[  *  389  ]  fendant ;  *and  he  nominated  his  son  Douw,  his  son-in-law 
John  Yates,  his  brother  A.  Fonda,  and  his  friends  H.  Fry 
and  A.  Van  Vechten,  his  executors.  The  testator  died  the 
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of  June.  1791,  seised,  &c.  of  real  and  personal  estate.  \^-2\ 
The  defendant,  John  Yates,  and  A.  Fonda,  proved  the  will,  -^^^^-^^ 
and  qualified  as  executors,  before  the  surrogate  of  31.,  the  VAS  '-°  ivt 
other  two  persons  named  having  declined;  but  the  defend-  F- suv. 
ant  was  the  sole  acting  executor,  and  took  possession  of  all 
the  real  and  personal  estate  of  the  testator,  J.  F.,  not  spe- 
cifically devised  ;  but  he  never  filed  any  inventory  of  the  per- 
sonal estate.  Henry  V.  Fonda,  having  made  his  will,  died 
the  23d  of  April,  1799,  leaving  the  plaintiffs,  Jane  and  Jellis, 
his  only  children  and  heirs  at  law,  and  a  widow.  The  plain- 
tiff Jane  was  born  the  6th  of  November,  1792,  and  married 
the  plaintiff  Van  Home  the  16th  of  December,  1810;  the 
plaintiff  Jellis  Y.  F.  was  born  the  12th  of  March,  1795. 
ILnnj  V.  F.,  by  his  will,  devised  his  farm,  &c.  at  C.,  to  his 
wife,  to  hold  the  same  until  his  son  Jellis  should  arrive  at 
the  age  of  twenty-five  years ;  and  devised  the  one  moiety  of 
the  same  to  the  plaintiff  Jane,  and  the  other  moiety  to  the 
plaintiff  Jellis ;  but  his  wife  to  hold,  during  her  natural  life, 
the  moiety  devised  to  his  daughter  Jane.  He  empowered 
his  executors,  or  the  major  part  of  them,  to  sell  and  convey 
his  real  estate,  or  such  part  thereof  as  might  be  necessary, 
for  the  payment  of  his  debts  ;  and  Tie  made  his  two  children, 
Jane  and  Jellis,  his  residuary  devisees.  He  declared  the  be- 
quest to  his  wife  to  be  in  lieu  of  dower ;  and  appointed  his 
brother  Douw,  the  defendant,  his  uncle,  John  F.,  and  Evert 
Yatcs,  and  James  Lansing,  his  executors.  The  bill  further 
stated,  that,  soon  after  the  death  of  Henri/  V.  F.,  the  exec- 
utors named  in  his  will,  met  for  the  purpose  of  determining 
whether  they  would  undertake  the  executorship  ;  on  which 
occasion,  the  defendant  exhibited  a  statement  of  the  debts 
•w 'ing  by  H.  V.  F.,  amounting  to  1,528/.  8s.,  and  of  debts 
:lue  to  him,  amounting  to  222?.  15s.,  which  he  represented  as 
correct.  That  at  this  meeting,  the  defendant  proposed  that 
a  part  of  the  old  *Caughnawaga  farm  should  be  sold,  for  the  [  *390] 
payment  of  the  debts  of  Henry  V.  F.  ;  to  which  John  F. 
objected,  and  stated,  that  the  estate  of  Henry  V.  F.  was  en- 
titled to  one  half  of  the  moneys  which  the  defendant  had 
r <>rrived,  or  was  to  receive,  from  the  estate,  us  a  compensa- 
tion for  lands  in  the  Royal  Grant,  which  Jellis  F.,  deceased, 
had  purchased  from  the  Indian  children  of  Sir  William  John- 
ton.  That  the  defendant  answered,  that  Jellis  Fonda's  title 
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was  deficient,  and  that  he,  the  defendant,  had  been  to 
Upper  Canada,  to  get  a  conveyance,  and  intimated  that  he 
HOR.SK  g^o^d  not  pay  over  any  of  the  moneys  to  the  estate  ol 
K..M.A.  Henry  V.  F.  That  John  F.  was  so  incensed  at  the  conduct 
of  the  defendant, -that  he  refused  to  prove  or  act  under  the 
will  of  Henry  V.  F. ;  and  the  meeting  was  accordingly 
broken  up,  and  neither  he,  nor  James  Lansing,  nor  Evert 
Yaten,  took  upon  themselves  the  execution  of  the  will. 

That  Jcllis  F.  purchased  2,000  acres  of  land,  ;n  the  Royal 
Grant,  of  Brant  Johnson,  (a  natural  son  of  Sir  William 
Johnson,}  and  who  executed  a  deed  in  fee  for  the  land, 
dated  July  8.  1789.  That  on  the  28th  of  December,  1790, 
Jellis  F.  and  his  wife  conveyed  the  same  land  to  Abraham 
G.  Lansing,  and  his  heirs,  &c.  in  trust,  for  Jcllis  H.  F.,  his 
heirs  and  assigns  forever.  That  A.  G.  Lansing,  on  the 
15th  of  August,  1791,  conveyed  certain  lots,  parcel  of  the 
2,000  acres,  to  John  Lansing,  jun.  on  the  same  trust,  for  the 
benefit  of  Jellis  F.,  &,c.  That  John  L.,jun.  and  his  wife, 
and  Abraham  G.  L.  and  his  wife,  on  the  19th  of  December, 
1793,  released  the  whole  2,000  acres  to  Henry  V.  F.  and 
Douw  F.,  as  tenants  in  common,  and  entitled  thereto,  under 
the  will  of  their  father,  Jellis  F.  That  it  being  supposed 
that  the  land  had  been  forfeited  to  the  state,  by  the  attainder 
of  Sir  John  Johnson,  the  only  son  and  heir  at  law  of  Sir  W. 
«/.,  or  by  the  attainder  of  William  J.  and  Brant  J.,  the  dev- 
isees thereof,  and  been  sold  by  the  commissioners  of  for- 
feitures ;  for  the  purpose  of  avoiding  controversy,  and  with 
[  *  391  ]  a  view  to  facilitate  an  application  to  the  legislature,  *by 
vesting  the  legal  title  in  the  defendant  solely,  and  giving 
him  a  discretionary  power  as  to  the  terms  of  compromise 
with  the  state,  it  was  agreed  between  H.  V.  F.  and  the  de- 
fendant D.  F.,  that  //.  should  convey  to  the  latter  all  his 
interest  in  the  2,000  acres ;  which  was  accordingly  done, 
by  a  deed  from  H.  and  his  wife,  dated  May  3,  1794.  That 
the  commissioners,  on  behalf  of  the  state,  agreed  with  the 
defendant,  to  pay  him,  in  extinguishment  of  their  claim, 
three  dollars  and  twenty-five  cents  an  acre ;  and  the  defend- 
ant and  his  wife,  accordingly,  on  the  20th  of  March,  1799, 
released  the  2.000  acres  to  the  state,  and  the  defendant,  after- 
wards, received  the  sum  of  six  thousand  five  hundred  dollars 
from  the  state,  to  the  one  half  of  which  sum,  H.  V.  F.  was, 
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and  hi;  legal  representatives,  since  his  death,  were  justly  en-  1821. 
titled.  That  H.  V.  F.  and  his  wife,  on  the  13th  of  May, 
1794,  executed  a  mortgage  of  the  rents  and  reversions  of 
certain  lots  in  the  Royal  Grant,  being  part  of  the  residue 
of  the  real  estate  of  Jellis  F.,  devised  to  Henry  V.  F.  and 
D.  F.,  and  assigned  to  H.  V.  in  severalty,  for  securing  the 
payment  of  250  dollars  and  the  interest.  That  in  February, 
1800,  the  defendant  procured  an  assignment  of  the  mortgage 
to  him  from  J.  Y.,  and  proceeded  to  sell  the  premises,  under 
color  of  a  power  contained  in  the  mortgage,  and  pur- 
chased them  himself;  and  has,  thereby,  possessed  himself  of 
the  rents.  That  the  pretended  power  was  void,  as  Henry  V. 
was,  at  the  time  of  its  execution,  under  the  age  of  25  years. 
That  the  defendant  obtained  an  assignment  of  a  judgment  of 
Adam  Snell  against  Henry  V.  F.,  under  which,  in  1814,  he 
sold  100  acres  of  the  land.  That  the  payments  made  on 'the 
mortgage,  and  the  rents  received,  or  which  might  have  Ijeen 
received  by  the  defendant,  far  exceeded  the  principal  and 
interest  due  on  the  mortgage.  That  in  March,  1803,  Wor- 
ii''n  Hammond  married  the  widow  of  Henry  V.  F.,  and  died 
the  29th  of  July,  1813.  That  Myndert  B.  Wimple  recovered 
a  judgment,  in  1806  or  1807,  against: Hammond  and  his  wife, 
flic  plaintiffs,  Jane  and  Jellis  H.  F.,  as  heirs  and  devisees 
*of  Henry  V.  F.  on  his  bond  for  50  pounds,  dated  July  10th,  [  392  ] 
1 792.  That  Peter  Putman  also  recovered  a  judgment  against 
the  same  persons,  as  heirs  and  devisees  of  Henry  V.  F.,  in 
1806  or  1807,  on  his  bond  for  55  pounds,  dated  September 
19th,  1796.  That  execution,  on  these  judgments,  were 
i.-sued  in  1807,  under  which  the  Caughnawaga  farm,  or  land 
devised  by  JtHls  H.  F.,  deceased,  to  H.  V.  F.,  amounting 
to  above  339  acres,  was  sold  by  the  sheriff,  and  the  defend- 
u nt  became  the  purchaser.  That  the  defendant,  at  the  time 
of  sale,  declared  publicly,  that  he  intended  to  purchase  the 
hind  for  the  benefit  of  his  brother's  infant  children,  the  plain- 
tiffs Jane  and  Jellis  H.;  in  consequence  of  which  declaration 
theic  was  no  co  n petition,  and  t!ie  land  was  struck  off,  in  a 
li'\v  minutes,  to  the  defendant,  for  a  nominal  price.  That 
thn  defendant  since  and  now  pret  nds  that  he  fairly  pur- 
fhasod  the  lands  at  the  sheriffs  sale  for  his  own  benefit,  and 
paid  the  sheriff  586  dollars  and  75  cents  for  the  same ;  and 
falsely  and  fraudulently  sets  up  a  mortgage  in  fee  of  the  farm 
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by  Henry  f7.,  dated  10th  of  January,  1799,  to  John  Jacob 
Beekman.  his  father-in-law,  and  to  the  defendant,  for  se- 
curing the  payment  of  157  pounds,  according  to  the  condi- 
tion of  a  bond  to  J.  J.  B.,  and  380  pounds  to  the  defendant, 
with  interest,  from  the  date  of  the  mortgage.  That  the  de- 
fendant had  the  entire  control  of  the  executions  and  sales ; 
and  never  paid  any  part  of  the  money  bid  by  him  for  the 
lands  to  the  sheriff.  That  the  farm  so  sold  was  under  high 
improvement  and  cultivation,  and  of  great  value ;  and  that 
two  acres  of  the  land  would,  at  a  fair  sale,  have  sold  for  enough 
to  have  satisfied  the  executions  and  costs.  That  the  mort- 
gage to  /.  J.  B.  and  the  defendant,  was  taken  when  Ileniq 
V.  was  very  ill ;  and  that  the  sum  of  380  pounds  was  includ 
ed  in  the  mortgage,  under  a  promise  of  the  Jrfendant  that 
he  would  advance  the  money  to  meet  the  wants  of  Henry  V., 
but  that  none  of  it  was  paid.  That  the  defendant  obtained 
from  the  widow  of  Henry  V.  a  release  of  her  dower  in  the 
farm,  and,  in  lieu  thereof,  assigned  to  her  a  part  of  the  land 
*  393  |  for  life,  *and  afterwards  procured  from  her  a  release  of  the 
part  so  assigned  to  her.  That  in  1816,  the  defendant  at- 
tempted to  extort  from  the  plaintiff  A.  Van  Home  a  recog- 
nition of  the  defendant's  right  to  the  farm  ;  but  having  failed 
to  obtain  it,  he  brought  an  action  of  ejectment  against  A.  i'. 
fT.,  and  turned  him  out  of  possession.  That  the  widow  of 
Jellis  F.  continued  in  possession  of  the  farm  with  the  consent 
of  the  defendant,  from  the  death  of  her  husband  until  she 
died,  in  February,  1804,  when  the  defendant  possessed  him- 
self of  the  stock,  &c.  on  the  farm. 

The  bill  prayed  for  a  discovery  and  an  account  of  the  real 
and  personal  estate  of  Jellis  F.,  not  specifically  devised,  a 
moiety  of  which  belonged  to  Henry  V.  F.,  and  of  the  rents, 
profits,  proceeds,  &c.,  and  for  general  relief. 

The  defendant,  in  his  answer,  gave  schedules  of  the  real 
and  personal  estate  of  Jellis  F.,  and  of  the  personal  est  ite 
of  the  widow.  He  stated  that  Henry  V.  F.  lived  with  his 
mother,  on  the  C.  farm,  until  his  death.  He  admitted,  that 
he  was  the  active  executor  of  Jellis  F.,  and  the  receipt  of 
the  rents  and  profits  of  the  real  estate  and  of  the  personal 
estate,  as  stated  in  the  schedules.  That  he  made  no  in  .entory 
of  the  personal  estate  ;  but  he  made  a  statement  of  the  debts 
and  credits,  as  set  forth  in  schedules.  That  he  received 
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etter,  on    the    1 6th  of  March,  1799,  from  Henry    V.  F.,    a        18-21. 
short  time  bc/^re  his  death;  and  that  he  promised  Henry  V. 
F,,  to  take  care  of  his  children.     That  he  made  the  statement 
to  his  co-executors  of  the  debts  of  Henry  V.  F.,  as  mentioned 
in  the  bill,  and  that  he  had  paid  the  debts  marked  "  settled,"  out 
of  his  own  moneys,  and  taken  an  assignment  of  the  securities 
for  them  ;  and  that  the  debts  were  marked  "  settled,"  in  the 
statement,  after   the  same  were  paid  and  assigned  to    him, 
and  after  the  statement  had  been  exhibited  at  the  meeting 
of  the  executors.     He  denied  that  he  acted  as  executor  of 
Henri/    V.  F.,  or  that  he  received  and  paid   debts    as    his 
executor.     He  admitted  that  Sir  William  Johns m  died  seised 
Df  the  2,000  acres  in  the  Royal  Grant,  and  that  he  *devised       [  *  394  ] 
1,000  acres  thereof  to  his  son  Brant,  and  1,000  acres  to  his 
son    William ;  but  he  denied  that   William   ever    sold    and 
conveyed  his  1 ,000  acres  to  Brant.     He  admitted  the  convey- 
ance of  the  2,000  by  Brant  J.  to  Henry   V.  F.,  and  that 
the  conveyance  was  delivered  up  to  the  state  commissioners, 
on  the  17th  of  March,  1799.     He  admitted  that  Jcllis  F., 
on  the  23th  of  December,  1790,  sold  and  conveyed  the  2,000 
acres  of  land  to  Abraham  G.  Lansing,  for  the  consideration 
^f  one  hundred  pounds,  in  fee,  with  warranty  ;  but  he  denied 
rflat  it  was  upon  any  trust  whatever,  express  or  implied,  for 
the  benefit  of  Jellis  F.     That  Abraham   G.  Lansing  sold 
and  conveyed  the  lots  mentioned  in  the  bill  to  John  Lansing, 
jun.,  but  not  upon  any  trust  whatever.     That  Abraham  G. 
L.  and  John  L.,jun.,  soon  afterwards,  discovered  that  Brant 
J.  had  no  right  or  title  to  the  1,000  acres  devised  to  WlHa-m 
/..  and  they  threatened  to  prosecute  the  executors  of  Jellis 
II.   F.,  on  the  covenant  in  his  deed.     That  the  defendant 
and  Henry   V.  F.,  being  advised  that  the  title  of  Brant  J. 
to  the  1,000  acres  was  not  valid,  on  the  19th  of  December, 
1  7'.»3,  conveyed  to  Abraham  G.  L.  and  John  L.  2,250  acres 
in  Fonfa's  I'atcnt,  and  400  acres  in  the  third  allotment  of  the 
Royal  Gran  ,  in  lieu  thereof.     Anrl  on  the  19th  of  December, 
1793,  Abraham  G.  L.  and  John  L.  conveyed  back  to  the  de- 
fendant and  Henry  V.  F.  the  2,000  acres.     That  on  the  3d  of 
M'li/,  1 7!)  1 ,  Henry  V.  F.  conveyed  his  right  to  the  1 ,000  acres, 
di  vised    to    Brant   J.,   to  the  defendant,  for   one   hundred 
pounds,  which  was  a  valuable  consideration,  truly  paid  ;  and 
ho  denied  that  tho  conveyance  was  for  the  purpose,  or  on  the 
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1821.  terms  set  forth  in  the  bill.  That  on  the  29th  of  May,  1795, 
he  purchased  of  Moses  Johnson,  son  and  heir  at  law  of 
William  Johnson,  the  devisee  of  Sir  William  J.,  his  right  and 
title  to  1,000  acres,  for  the  consideration  of  600  dollars. 
That  the  defendant,  afterwards,  released  his  right  to  the 
2,000  acres,  to  the  people  of  the  state,  for  6,250  dollars ; 
but  he  denied  that  Henri/  V.  F.  was,  in  any  way,  concerned 
[  *  395  j  in  this  compromise  with  the  Commissioners,  or  that  he  was 
entitled  to  any  part  of  the  money  received. 

He  denied  all  fraud  or  unfairness  in  the  purchase  of 
Henri/  V.  F.,  but  averred  that  the  same  was  for  a  valuable 
consideration;  and  that  on  the  24th  of  April,  1794,  he  con- 
veyed to  Henry  V.  F.  1,000  acres  of  land  in  the  Royal  Grant, 
in  satisfaction  of  all  his  right  and  interest  to  the  said  1,000 
acres  of  Brant  J.,  pursuant  to  an  agreement  between  them. 
He  admitted  the  mortgage  of  Henri/  V.  F.,  of  the  13th 
of  Mai/,  1794,  to  Joseph  Yates,  of  part  of  the  estate  devised 
to  him  and  Henry  F.,  as  tenants  in  common  ;  but  he  averred 
that  he  had  released  his  right,  &c.  in  the  premises  to  Henri/ 
V.  F.,  in  consideration  of  the  release  by  him  of  his  right  in 
the  1,000  acres.  He  admitted  that  he  and  H  nry  V.  F.<  in 
1793,  leased  lots  to  five  different  persons,  whom  he  named, 
and  that  H.  V.  F.  afterwards  released  the  reversion  of  one 
of  the  lots  to  the  lessee,  Flint.  That  Jcliis  H.  F.,  the  7th 
of  October,  1788,  executed  four  leases  of  100  acres  each, 
in  lot  No.  17.,  included  in  the  mortgage  to  J.  Yates.  That 
the  defendant,  on  the  4th  of  February,  1800,  purchased 
Yates's  mortgage,  for  875  dollars  and  35  cents,  and  sold  the 
mortgaged  premises,  by  virtue  of  the  power  contained  i:i 
the  mortgage,  the  20th  of  August,  1800,  for  400  dollars ; 
and  became  himself  the  purchaser.  That  the  sale  and 
purchase  were  fair  and  bona  fide.  He  admitted,  that  at  the 
time  that  Henri/  V.  F.  executed  the  mortgage,  he  was  under 
twenty-five  years  of  age,  but  that  the  defendant  was  ignorant 
of  the  fact,  until  some  time  in  1804.  That  Henri/  V.  F., 
on  the  25th  of  July,  1799,  gave  a  sealed  bill  to  Adam  Snell, 
for  the  penal  sum  of  820  dollars,  to  secure  the  payment  of 
410  dollars,  with  a  warrant  of  attorney,  by  virtue  of  which  a 
judgment  was  entered  on  the  bill  in  the  Supreme  Court,  the 
20th  of  May,  1799.  That  on  the  4th  of  September,  1800, 
he  purchased  and  took  an  assignment  of  the  judgment  from 
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Sncll,  for  445  dollars  arid  52  cents,  being  the  principal, 
interest,  and  costs,  then  due,  which  he  paid.  That  he  caused 
*the  judgment  to  be  revived  in  1814,  against  the  plaintiffs, 
as  devisees  of  Henry  V.  F.  That  on  the  17th  of  Mat/,  1810, 
he  sold  and  conveyed  the  reversion  of  100  acres  of  land, 
comprised  in  the  mortgage  to  Yattis,  for  214  dollars  and  23 
cents  :  that  on  the  23d  of  May,  181 1,  he  gratuitously  conveyed 
the  reversion  of  300  acres  in  the  same  lot,  No.  17,  to  the 
widow  of  Henry  V.  F.,  for  life.  That  in  March,  1814,  lot 
No.  2.  in  the  Royal  Grant,  belonging  to  Henry  V.,  was 
seized  and  sold  under  an  execution,  issued  on  the  judgment 
of  Snell,  and  was  struck  off,  at  the  sheriff's  sale,  to  the 
defendant,  as  the  highest  bidder,  for  853  dollars  and  97  cents. 
That  he  sold  the  lot,  on  the  same  day,  for  800  dollars. 
That  the  schedule  G.  annexed  to  his  answer  contained  a  true 
account  of  the  sums  received  by  him  from  -the  sales  of  parts 
of  the  premises,  and  of  the  rents  in  arrear,  &c.  That  M. 
B.  Wimple,  about  the  7th  of  August,  1807,  recovered  a 
judgment  against  the  plaintiffs  Jane  and  JelKs  H.  F..  as 
heirs  and  devisees  of  Henry  V.  F.,  for  321  dollars  and  36 
cents.  That  Peter  Putnam  also  recovered  a  judgment  against 
the  same  plaintiffs,  as  heirs  and  devisees  of  H.  V.  F.,  on  the 
3d  of  August,  1807,  for  265  dollars  and  48  cents.  That 
executions  were  issued  on  those  judgments  in  1807,  by  virtue 
of  which  the  sheriff  seized  the  Cauglmawaga  farm,  (except 
the  fifty  acres  sold  to  Yates,")  containing  272  acres  and  an 
half,  and  sold  the  same  on  the  28th  of  October,  1807,  to  the 
defendant,  as  the  h'ghest  bidder,  for  520  dollars,  subject  to 
all  antecedent  incumbrances.  That  the  farm  was  then  subject 
to  the  mortgage  to  J.  J.  Beekman,  and  the  defendant,  for 
1 ,347  dollars,  and  to  a  judgment  in  favor  of  John  Davis, 
for  250  dollars,  and  to  the  balance  due  on  a  judgment  in 
favor  of  Stevenson  and  Dowc,  of  135  dollars  and  32  cents. 
That  there  was  due  on  these  three  incumbrances,  at  the  time 
the  farm  was  sold,  exclusive  of  the  two  executions,  2.937 
dollars  and  66  cents.  The  defendant  alleged  that  the 
purchase  of  the  farm  by  him,  at  the  sheriff's  sale,  was  fair 
mid  bniKifitle,  and  that  he  had  no  interest  in  the  ^judgments. 
Tint  he  actually  paid  the  amount  of  the  purchase  money  tc 
th"  sheriff,  and  to  Wimple  and  Putnam,  the  balance  ol  the 
exe  ulions.  That  at  the  time  of  the  sale,  there  were  other 
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1821.  debts  of  Henri/  V.  F.,  assigned  to  him,  and  a  promissory 
note  of  //.  V.  F.,  for  100.  dollars,  for  money  lent  to  him 
That  his  object  in  purchasing  the  farm  was  to  secure  the 
amount  of  his  three  liens,  and  of  the  debts  mentioned  in  a 
schedule  annexed  to  his  answer.  That  the  farm,  at  the  time 
of  the  sheriff's  sale,  was  not  worth  more  than  8,000  dollars ; 
and  that  he  has  made  improvements  since,  to  the  amount  of 
2,500  dollars.  He  denied  all  the  charges  of  fraud  or  improp- 
er conduct  in  this  transaction.  He  stated,  that  his  part  of 
the  mortgage  debt  of  Beckman's  consisted  in  notes  of  H.  V 
F.  to  the  amount  of  380  pounds,  to  secure  which  and  the 
debt  of  B.,  the  mortgage  was  given,  and  the  notes  then  de- 
livered up  to  Henry  V.  F.  He  admitted  the  agreement 
with  the  widow  of  Henry  V.  F.  relative  to  the  dower ;  and 
stated,  that  she  mortgaged  the  lands  assigned  to  her  for  her 
dower  to  A.  Van  Veckten,  to  secure  706  dollars  and  14 
cents,  of  which  sum  556  dollars  and  30  cents,  belonged  to 

f  •  O 

the  defendant,  being  money  lent  to  her  second  husband,  Jl ., 
H. :  that  the  defendant,  on  the  17th  of  September,  1810, 
paid  the  sum  due  Van  Veckten,  and  took  an  assignment  of 
the  mortgage;  and  in  October,  1810,  W.  H.  and  his  wife  re- 
Ceased  her  right  in  the  mortgaged  premises  to  the  defendant, 
in  payment  01  the  mortgage  ;  and  thus  he  acquired  a  legal 
and  bona  Jlde  title  to  the  Caughnawaga  farm  ;  and  he  de- 
nied all  manner  of  fraud  charged  in  the  bill,  as  to  his  ac- 
quiring a  title  to  that  farm.  That  the  plaintiff,  A.  Van 
Home,  soon  after  his  marriage  with  the  plaintiff  Jane,  took 
possession  of  four  or  five  acres  of  the  premises,  under  some 
understanding  that  he  should  take  a  lease  from  the  de- 
fendant, which,  however,  was  not  executed ;  and  he  was, 
afterwards,  ejected  by  the  defendant.  He  admitted,  that 
31  €  j  the  widow  of  JelUs  F.  *continued  on  the  Caughnawaga 
farm  until  her  death ;  that  she  made  a  will  in  February, 
1803,  the  substance  of  which  was  stated  by  the  defendant, 
and  made  John  Yates  and  the  defendant  her  executors. 
That  an  inventory  was  taken  of  her  effects,  and  a  division 
made  thereof,  according  to  the  bequest  in  the  will,  &c.,  and 
copies  of  the  inventory  and  division  were  set  forth  in  F 
schedule  annexed  to  the  answer.  That  the  defendant  took 
nothing.  That  he  took  possession,  as  executor  of  JelRs  -F, 
of  three  negroes,  and  disposed  of  them,  according  to  a  sched 
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ule  annexed.  That  no  stock  or  utensils  were  left  on  the  1821. 
farm ;  that  the  widow,  Henri/  V.  F.  and  his  widow  took 
every  thing.  He  gave  an  account,  in  schedules  annexed  to 
his  answer,  of  the  rents  and  profits  of  the  real  and  personal 
estate  of  Jellis  F.,  and  stated  that  he  did  not  receive  enough 
to  pay  the  debts  and  legacies.  He  admitted  that  the  plain- 
tiffs Jane  and  Jellis  H.  F.  were  .entitled  to  a  moiety  of  the 
surplus,  if  any,  of  the  real  and  personal  estate  of  Jellis  F., 
excepting  such  parts  as  had  been  sold  by  the  trustees  named 
in  the  will,  for  the  payments  of  debts  and  legacies.  He  de- 
nied, that  he  unfairly  or  fraudulently  misapplied,  or  convert- 
ed to  his  own  use,  any  part  of  the  estate.  He  stated  vari- 
o  :s  gratuitous  expenses  incurred  by  him  in  the  education 
and  maintenance  of  the  plaintiffs  Jane  and  Jdlis  H.  F., 
which  he  alleged  amounted  to  above  2.000  dollars. 

A  general  replication  was  filed,  and  above  forty  witnesses 
were  examined,  and  various  documents  and  papers  exhibited 
by  the  parties,  respectively. 

April  12th,  1821.  The  cause  was  brought  to  a  hearing 
this  day. 

Henry,  for  the  plaintiffs.  He  made  the  following  points  : 
1.  That  the  defendant  fraudulently  prevented  the  persons 
nominated  as  executors  with  him  by  the  will  of  Henry  V. 
Funda,  deceased,  from  undertaking  the  executorship ;  and, 
afterwards,  by  intermeddling  with  the  personal  estate  be- 
came executor  dc  son  tort. 

*2*  That  the  deed  of  the  3d  of  May,  1794,  from  Henry  V.       [  *  ,jyy  , 
Fonda,  and    Catlina    his  wife,  to  the  defendant,  of  Brant 
Johnson's  1000  acres,  was  not  an  absolute  conveyance,  but 
was  intended  to  vest  the  title  in  the  defendant,  to  enable 
him  to  make  a  compromise  with  the  people  of  this  state. 

3.  That  the  conveyance  of  the  24th  of  April,  1794,  from 
the  defendant  to  Henry  V.  Fonda,  was  not  the  consideration 
for  the  last-mentioned  deed. 

4.  That  the  defendant,  either  as  the  fellow  tenant  of  Hen- 
ry  V.  Fonda,  or  as  an  executor  of  the  will  of  Jellis  Fonda, 
is  bound  to  account  for  half  of  the  moneys  received  by  him 
from  the  state,  in  extinguishment  of  the  title  to  2,000  acres 
of  land  in  the  royal  grant,  devised  by  Sir  William  Johnson 
to  Jfrant  Johnson  and   William  Johnson,  with  interest,  after 
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deducting  the  sum  of  620  dollars,  paid  by  the  defendant  for 
the  adverse  claim  of  Moses  Johnson,  as  the  heir  of  William 
Johnson. 

5.  That  if  the  defendant  is  not  bound  to  account  nr  the 
one  half  of  such  moneys,  he  is  bound,  as  fellow  tenant  ol 
Henry  V.  Fonda,  and  executor  of  Jellis  Fonda,  to  account 
for   one   half  of  what  was  received  for   William  Johnson's 
1000  acres,  after  deducting  what  was  paid  for  the  adverse 
claim,  with  interest. 

6.  That  the  plaintiffs  are  entitled  to  redeem  the  lands  and 
tenements  mortgaged  by  Henry    V.  Fonda  and  wife  to  Jo- 
seph Yates ;  and  that,  for  that  purpose,  an  account  should  be 
decreed  between   the  defendant  and  the  plaintiff;    credit- 
ing whatever  may  have  been  unpaid  upon  the  mortgage  of 
principal  or  interest,  and  charging   the  defendant  with  all 
rents  reserved,  or  moneys  which  may  have  been  in  any  wise 
received,  or  might  have  been  recovered  from  the  mortgaged 
premises,  or  any  part  thereof,  with  interest  thereon  ;  and 
also,  for  all  moneys  received  on  actual  sales  and  conveyances, 
of  any  parts  of  the  mortgaged  premises ;  and  that  any  parts 

*  400  ]       °f  the  same  remaining  unsold,  be  conveyed  *by  him  to  the 
plaintiffs,  Jane  and  Jellis,  free  from  all  incumbrances. 

7.  That  the  sale  of  lot  No.  2.  in  the  royal  grant,  under 
the  judgment  in  favor  of  Adam  Snell,  revived  by  the  de- 
fendant,  was    fraudulent ;    and,   therefore,    the    defendant 
should   be  decreed  to  account  for  the  price  at  which   the 
same  was  sold,  with  interest. 

8.  That  the  mortgage  of  the  10th  of  January,  1799,  from 
Henry  V.  Fonda  to  John  Jacob  Beclcman,  and  the  defendant, 
as  to  the  debt  of  380Z.,  pretended  to  be  secured  thereby  to, 
the  defendant,  was  and  is  set  up  and  kept  on  foot,  fraudu- 
lently, and  ought,  therefore,  to  be  so  far  disallowed ;  but,  if 
taken  into  account,  it  should  only  be  as  to  sums  actuall) 
proved  to  have  been  paid. 

9.  That  the  sale  of  the  Caughnawaga  farm   was  fraudu- 
lent and  void,  or  purchased  by  the  defendant  in  his  charac- 
ter of  executor  dc  son  sort  of  Henry  V.   Fonda,  deceased ; 
and    that  the  defendant   should  be  decreed  to  convey  the 
same  to  the  plaintiffs,  Jane  and  Jellis,  free  from  all  incum- 
brances, after  an  account,  charging  him  with  rents  and  prof- 
its, and  crediting  him  with  actual  expenditures  for  repairs 
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only,  and  with  any  debts  actually  due  to  him  from  Htnry  1821. 
V.  Fonda,  and  any  moneys  actually  paid  by  him  for,  or  in 
the  purchase  of  debts,  really  due  by  the  said  Henry  V.  Fon- 
da, and  with  the  value  of  the  dower  of  the  widow  of  Henry 
V.  Fonda  in  the  said  farm,  not,  however,  exceeding  the  sum 
paid  by  the  defendant  upon  the  conveyance  to  him,  by  her 
and  her  husband. 

10.  That  the  defendant  should  be  decreed  to  account 
with  the  plaintiffs  relative  to  the  real  and  personal  estates  of 
Henry  V.  Fonda,  deceased,  and  of  Jellis  Fonda,  deceased, 
and  of  Jannetje  Fonda,  deceased,  and  for  this  purpose,  to 
make  a  full  disclosure  of  the  real  estates  of  the  said  Jellis 
Fonda  and  Henry  V.  Fonda,  and  to  produce  on  oath,  all 
papers,  &c.  in  his  power  or  custody,  relating  to  either  of 
such  real  or  personal  estates. 

*1 1.  That  if  any  allowance  ought  to  be  made,  for  the  al-       r  *  401  ] 
leged  support  and  education  of  the  complainants,  Jane  and 
Jefh's,  it  should  be  only  for  his  actual  expenditures,  to  be 
proved. 

1 2.  That  the  answer  of  the  defendant  is,  in  various  im- 
portant particulars,  disproved,  and  utterly  discredited,  and, 
therefore,  as  to  all  affirmative  matters,  and  all  matters  of 
avoidance,  or  discharge,  stated  or  insisted  upon,  as  a  de- 
fence, should  be  disregarded,  and  proof  thereof  required, 
where  such  matters  are  competent  as  a  defence. 

Van  Vechten,  for  the  defendant,  stated  the  following 
points:  1.  That  the  defendant  has  not  intermeddled  with 
the  estate  of  Henry  V.  F.,  deceased,  so  as  to  become  ex- 
ecutor dc  son  tort. 

2.  That  the  deed  of  the  3d  of  May,  1794,  from  Henry  V. 
Fonda  and  wife,  to  the    defendant,  was   absolute,  and  in 
consideration  of  the  defendant's  conveyance  to  Henry  V.  F., 
>f  the  24th  of  April,  1794. 

3.  That  the  deed  being  absolute  on  its  face,  and  for  a 
valuable  consideration,  therein  expressed,  parol  evidence  in 
contradiction  thereto  is  inadmissible. 

4.  That  the  defendant  is  not  accountable  for  any  portion 
of  the   moneys  received   from  the  state,  for  extinguishing 
his  title  to  the  lands  in  the  Royal  Grant,  because  the  one 
thousand    acres,  devised  by  Sir   William  Johnson  to  Hrant 

355 


401  CASES  IN  CHANCERY. 

1821.       Johnson,   were    absolutely    released    to   the   defendant,    by 
<*-*~^'~*^'  Henry  V.  F.,  by  the  deed  of  the  3d  of  Mai/,  1794 ,  and  the 
other  one  thousand  acres  were  his  own  purchase,  &c. 

5.  That  the  defendant  is  ready  to  account  for  such  parts 
of  the  lands  mortgaged  by  Henry  V.  F.  to  Joseph  Yates,  as 
he  has  sold,  and  for  the  rents  and  money  received  by  him. 
deducting,  however,  the  fifty  acres  released  by  Henry  V.  F. 
and  wife  to  Flint,  and  the  rents  of  the  premises  conveyed  in 
trust  by  the  defendant  to  the  plaintiff  A.  A.  Van  Home,  for 
the  use  of  his   mother-in-law,  Henry's  widow,  during  life, 
and  the  premises  conveyed  to  Dr.  Shenvood,  in  satisfaction 

[  *  4(52  ]  of  his  *demand,  for  the  board  and  education,  &c.  of  the 
plaintiff,  JeUis  H.  Fonda ;  and  the  defendant  is  also  ready 
to  convey  the  residue  of  said  mortgaged  premises  to  the 
plaintiffs,  Jane  and  Jellis,  on  being  paid  what  shall  be  ascer- 
tained, by  a  master,  to  be  justly  due  him  for  bona  fide  debts 
owing  to  him  from  the  estate  of  Henry  V.  F.,  or  for  moneys 
paid  out  by  the  defendant,  with  which  the  said  estate  is 
justly  chargeable. 

6.  That  the  mortgage  of  the  10th  of  January,  1799,  to 
the   defendant   and   John  Jacob  Beekman,  is   valid,  for   the 
amount   therein  expressed,  with  lawful  interest,  and  remains 
unsatisfied. 

7.  That  the  purchase  of  the  Caughnawaga  farm  was  not 
fraudulent  in  point  of  fact ;  nor  made  by  the  defendant  as 
executor,  de  son  tort,  of  Henry  V.  Fonda ;  but  if  set  aside, 
an  account  should  be  stated  by  a  master,  charging  the  de 
Cendant  with  the  fair  yearly  value  thereof,  exclusive  of  the 
part  set  off  for  the  widow's  dower,  (the  fifty  acres  bought  by 
Evert    Yates  from  the  loan   officers,   under  Henry   V.  F.'s 
mortgage,)  and  the  parcels  conveyed  by  J'enry  V.  F.  to  the 
Caughnawaga   Church,  and    to    settlers    in    the   village  of 
Caughnawaga,  and  crediting  the  defendant  with  actual  ex- 
penditures  for   repairs,  and  permanent  and  beneficial  im- 
provements, and  all  sums  justly  due  him  from  Henry  V.  F., 
either  for  debts,  or  for  moneys  paid  by  him,  for,  or  in  pur- 
chase of  debts  owing  by  the  said  Henry  V.  F.,  and  also  the 
one  half  of  all  bona  Jlde  advances  made  by  the  defendant,  on 
account  of  the  estate  of  Jellis  Fonda,  deceased,  for  debts,  or 
for  which  the  defendant  is  responsible,  beyond  the  assets  re 
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jeiveJ  by  him  as  executor,  or  the  value  of  the  residuary  real        182  1. 
estate   of  the  said  Jellis  Fonda. 

8.  That  the  defendant  is  ready  to  account,  relative  to  any 
real  or  personal  estate  of  Henry  V.  Fonda,  (if  any,)  for  which 
this  Court  shall  consider  him  accountable  ;  and  also  of  the 

*said  Jellis  Fonda,  and  to  make  any  disclosures  which  may       [  *  403  ] 
be  in  his  power,  and  this  Court  shall  direct. 

9.  That  an  allowance  should  be  made  to  the  defendant, 
for  the  support  and  education  of  the  plaintiffs  Jane  and  Jel- 
lis, and  for  the  fair  value  of  all  advances  made  by  him,  to,  or 
for  them,  or  either  of  them. 

THE  CHANCELLOR.  The  bill  seeks  to  call  the  defendant 
to  an  account,  as  executor  of  the  estate  of  Jellis  Fonda,  de- 
ceased, and,  also,  as  executor  of  the  estate  of  Henry  V. 
Fonda,  deceased,  and,  generally,  to  make  him  account  as 
trustee,  acting  for  and  on  behalf  of  the  plaintiffs,  in  the 
management  and  disposition  of  the  estate,  real  and  personal, 
of  Henry  V.  Fonda. 

The  defendant  admits  himself  to  have  been  the  acting  ex- 
ecutor of  the  estate  of  his  father,  Jellis  F.,  and  is  ready  to 
account  for  the  personal  estate,  and  the  rents  and  profits  of 
the  real  estate  which  he  may  have  received.  The  great  con- 
test in  the  case  is  as  to  the  character  in  which  he  acted,  and 
the  responsibilities  which  he  has  incurred,  in  respect  to  the 
estate,  real  and  personal,  of  his  brother  Henry  V.  F. 

I.  He  is  charged  with  acting  as  executor  of  Henry,  and 
that   charge   he   denies.     But  it  appears  to  be  sufficiently     ^n  exm-.tor 
supported   by  the  testimony.     One   witness,  Peter  Fonda,  "^J1^1,,"1  '•*!,'!; 
says,  that  he  took  possession  and  disposed  of  a  great  part  qualified       as 

•wr  TT     »-»  i      <r>  wen,   ho*    who 

of  the  personal  estate  of  Henri/  V,  b  .,  and  offered  to  sell  to  took  po^rs-.:,,,, 


the  witness  several  articles  of  farming  utensils  on  the  farm  th 

of  Henry  V.  F.  ;  and  the  witness  purchased  a  wood  sleigh,  TeTtE  °'  aS 

and  paid  the  defendant  the  price  of  it.     So  it  is  in  proof  P.'1''1*'"  '"'  "' 

r  Ins   debts,    was 

that  he  paid  a  debt  due  from  Henry  V.  F.,  at  his  death,  to  iiei«i,  by  these 
John  flfCarthy,  and  another  debt  due  from  Henry  V.  F.  to  elected  to  aei 


Marks  Doclcstader  ;  and,  in  the  last  case,  the  debt  was  frequent-  rodw^harw 
ly  demanded  of  him,  and  he  was  threatened  to  be  sued  for  it.  ^le  as 
ITc  received  payment  of  a  debt  due  from  £  Kittle  to  ITenry 
V.  F.  ;  and,  in  another  case,  he  demanded   *and  received       [*404] 
payment  of  a  debt  due  from  M.  B.  Wemple  to  Henry  V.  F. 
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1821.       These  multiplied  acts  are  decisive  proof  of  his  election  to 
assume  the  trust  and  act  as  executor.     They  would   have 
made  him  an  executor  de  son  tort,  if  he  had  not  been  named 
an  executor  in  the  will,  and  the  same  acts  amount  to  an  as 
sumption  of  the  office  of  a  rightful  executor. 

I  shall,  therefore,  consider  all  his  acts,  in  relation  to  the. 
estate  of  Henry  V.  F.,  as  the  acts  of  a  person  who  was  at 
the  same  time  clothed  with  the  office  of  executor. 

2.  The  bill  charges  that  the  defendant  received,  in  March, 
1799,  from  the  government  of  this  state,  6,500  dollars,  as  a 
compensation  for  the  extinguishment  of  the  right  derived 
from  Jellis  F.  to  2000  acres  of  land  in  the  Royal  Grant, 
and  that  the  plaintiffs  are  entitled  to  a  moiety  of  that  sum, 
with  interest.  The  defendant  admits  that  the  sum  received 
was  6,250  dollars,  but  he  claims  title  to  the  whole  of  it ;  and 
contends,  in  the  first  place,  that  his  father,  Jellis  F.,  was  only 
entitled,  in  his  lifetime,  to  1000  acres,  inasmuch  as  Brant 
Johnson,  who  sold  him  the  2000  acres,  owned  only  a  moiety 
of  it,  and  that  the  other  moiety  belonged  to  William  Johnson, 
a  brother  of  B.  Johnson.  He  contends,  in  the  second  place, 
that  his  brother  Henry,  by  his  deed  of  the  3d  of  May,  1794, 
conveyed  to  him  in  fee,  and  absolutely,  without  any  reserva- 
tion or  trust,  his  interest  in  the  1 000  acres,  for  the  consider- 
ation of  100  pounds,  and  which  consideration  was  paid  by  a 
deed  from  the  defendant  to  Henry,  of  the  date  of  the  24th 
of  April,  1794,  of  two  lots  in  the  Royal  Grant,  and  containing 
the  like  consideration. 

It  is  to  be  observed,  as  we  proceed,  that  the  defendant 
and  his  brother  Henry  were  joint  and  equal  residuary  devisees 
of  their  father,  Jellis  Fonda. 

There  is  reason  to  believe  that  the  deed  of  the  24th  of 
April,  was  not  given  as  the  consideration  of  the  deed  of  the 
3d  of  May  following.  The  want  of  concurrence  in  dates 
405  1  *raises  that  presumption,  especially  as  that  want  of  concur- 
rence is  left  without  any  explanation.  In  the  next  place, 
it  is  in  proof,  by  the  testimony  of  Simon  feeder,  who  took 
the  acknowledgment  of  the  deed  of  the  3d  of  May,  and  de- 
livered the  deed  over  to  the  defendant  on  the  same  day,  that 
Henry  observed,  at  the  time,  that  the  deed  to  Jellis  F.,  his 
father,  was  deficient.  The  certificate  of  acknowledgment 
bears  date  the  31st  day  of  May,  1794,  but  the  certificate 
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of  acknowledgment  of  the  prior  deed  of  the  24th  of  April,  1821 
bears  date  the  2d  day  of  August,  1794,  and  both  the  ac- 
knowledgments were  made  before  the  same  judge.  The 
defendant  was  present  when  the  acknowledgment  of  the 
deed  of  the  3d  of  May  was  taken ;  and  when  the  deed  was 
handed  to  him,  he  observed  that  the  consideration  mentioned 
in  the  deed  ivus  not  the  value  of  the  property,  but  he  took  the 
deed  in  order  to  save  something  for  the  children  of  his  brother, 
as  his  brother  was  pretty  much  involved  in  trouble. 

These  observations  of  the  parties,  made  at  the  time  of  the 
execution  of  the  deed,  are  evidence  that  the  deed  was  not 
taken  as  an  absolute  purchase  of  the  right  of  Henry  to  the 
1000  acres  ;  and  they  are  evidence  that  it  was  taken  in  trust, 
and,  probably,  with  a  view  to  facilitate  a  compromise  with 
the  state,  according  to  the  charge  in  the  bill.  The  testimony 
of  Evert  Yates  and  James  Lansing  shows  that  the  deed  of 
the  3d  of  May  was  not  considered  by  the  defendant  as  an 
absolute  purchase  of  the  right  of  Henry,  and  paid  for,  by  the 
prior  deed  of  the  24th  of  April.  When  the  executors  of 
Henry  met,  soon  after  his  death,  the  defendant  told  John 
.  Fonda,  who  asserted  Henry's  interest  in  the  money  received 
upon  the  compromise,  that  Henry -had  no  such  interest,  for 
his  father's  title  was  incomplete,  and  he  had  since  purchased 
up  the  Indian  title  of  William  Johnson,  and  considered  it  a 
speculation  of  his  own.  Here  was  no  suggestion  that  he  had 
actually  bought  in  the  right  *of  Henry,  a  reply  that  would  [  *  406  ] 
naturally  have  suggested  itself,  if  such  had  been  the  fact. 

It  is  also  admitted,  by  the  answer,  that  the  title  of  Jcllls 
F.  to  the  2000  acres,  had  been  conveyed  by  him,  in  his  life- 
time, to  Abraham  G.  Lansing ;  and  that  as  the  title  proved 
partly  defective,,  the  defendant  and  his  brother  Henry,  as 
the  representatives  of  their  father,  had  conveyed  to  Lansing, 
in  1793,  other  lands  to  the  amount  of  2650  acres,  derived 
to  them  from  their  father,  in  lieu  of  the  two  thousand  acres ; 
and  that  Lansing  had  then  released  his  right  to  the  2000 
acres,  to  the  defendant  and  Henry.  The  2000  acres  were 
thus  received  back  into  the  funds  of  the  estate,  as  a. substi- 
tute for  the  2650  acres  which  had  been  transferred  ;  and  the 
two  brothers  became  equally  entitled,  as  tenants  in  common 
and  residuary  devisees  of  Jcllis  F.,  to  all  the  right  and  in- 
in  law  and  equity,  of  their  ancestor  to  the  2000  acres. 

359 


106  CASES  IN  ChANCERY. 

1821.  The  defendant,  afterwards,  on  the  29th  of  May,  1795,  pur 
chased  of  Moses  Johnson,  the  heir  of  William  Johnson,  for 
600  dollars,  his  right  and  title  to  1000  acres,  being  part  and 
parcel  of  the  2000  acres  originally  purchased  by  Jellis  P. 
from  Brant  Johnson.  The  question,  then,  is,  whether  the 
defendant  did  not  make  that  purchase  for  the  joint  benefit 
of  himself  and  his  brother  Henry.  If  the  deed  of  the  3d 
May,  1794,  was  given  to  the  defendant,  in  trust  for  the  pur- 
pose of  facilitating  the  acquisition  of  a  good  title,  then  the 
purchase  from  Moses  Joknson  was  in  trust  for  their  joint 
benefit.  The  defendant  has  not  interposed  and  pleaded  the 
statute  of  frauds  against  setting  up  a  trust  by  parol,  in  oppo- 
sition to  the  deed  of  the  3d  of  Mai/,  1794  ;  and  we  are  lr<'t 
at  liberty  to  judge  of  the  truth  and  effect  of  the  parol  proo/. 
I  am  strongly  inclined  to  believe,  that  the  deed  was  taken  in 
trust,  and  that  the  subsequent  purchase  from  Moses  Johnson 
was  made  in  trust,  and  that  Henry  was  equally  interested  in 
the  settlement  made  with  the  state,  in  March,  1799 ;  and 
*  407  ]  that  his  representatives  are  entitled  *to  a  moiety  of  the  pay- 
ment received  from  the  state,  (which  payment  amounted  to 
6,500,)  after  allowing  to  the  defendant,  the  payment  he  made 
to  Moses  J.  and  a  just  indemnity  for  his  expenses  in  procuring 
the  satisfaction  from  the  state. 

:that       In  some  cases,  says  Littleton,  (sec.  307,)  a  release  to  one 
nay  joint  tenant  shall  aid  the  joint  tenant  to  whom  it  was  not 
in  some  cases,  maje  as  wej}  as  n|m  to  whom  it  was  made.     I  will  not  say, 

purchase  in  an  / " 

outstanding  ti-  however,  that  one  tenant  in  common  may  not,  in  any  case, 

tie,  tor  his  own  .  .  .      . 

benefit;      yet  purchase  in  an  outstanding  title  for  his   exclusive   benefit, 
^inpos-  But  when  two  devisees  are  in  possession,  under  an  imperfect 


umieran [mper-  title,  derived  from  their  common  ancestor,  there  would  seem, 
fret  title,  de-  naturally  and  equitably,  to  arise  an  obligation  between  them, 

vised   to  them,  .  .         »  «'•"••  •• 

by  their  com-  resulting  from  their  joint  claim  and  community  of  interests, 

one"  ofncethem  that  one  of  them  should  not  affect  the  claim,  to  the  preju- 

^""oirtstandinff  dice  °^  the  other.     It  is  like  an  expense  laid  out  upon  a 

.'ei.t,  so  as  to  common  subject,  by  one  of  the  owners,  in  which  case  all  arc 

(iissRise  or  oust  J  * 

his    co-tenant  -,  entitled  to  the  common  benefit,  on  bearing  a  due  proportion 

btit    such    pur-  T  .  .  i    /•  -  i 

•base  will  enure  of  the  expense.  It  is  not  consistent  with  good  laith,  nor 
tenefi't,Csubje°clt  vyith  the  duty  which  the  connection  of  the  parties,  as  claim- 
lributfon'StoCth~  an*s  °^  a  common  subject,  created,  that  one  of  them  should 
txpense.  De  abiej  without  the  consent  of  the  other,  to  buy  in  an  out- 

standing title,  and  appropriate  the  whole  subject  to  himself, 
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and  thus  undermine  and  oust  his  companion.  It  would  be  18*2,. 
repugnant  to  a  sense  of  refined  and  accurate  justice.  It 
would  be  immoral,  because  it  would  be  against  the  recipro- 
cal obligation  to  do  nothing  to  the  prejudice  of  each  other's 
equal  claim,  which  the  relationship  of  the  parties,  as  joint 
devisees,  created.  Community  of  interest  produces  a  com- 
munity of  duty,  and  there  is  no  real  difference,  on  the  ground 
of  policy  and  justice,  whether  one  co-tenant  buys  up  an 
outstanding  incumbrance,  or  an  adverse  title,  to  disseise  and 
expel  his  co-tenant.  It  cannot  be  tolerated,  when  applied 
to  a  common  subject,  in  which  the  parties  had  equal  con- 
cern, and  which  created  a  mutual  obligation,  to  deal  can- 
didly *and  benevolently  with  each  other,  and  to  cause  no  [  *  408  ] 
harm  to  their  joint  interest.  I  have  no  doubt,  therefore, 
that  in  a  case  like  the  present,  and  assuming  what  the  evi 
dence  warrants  us  to  assume,  that  the  deed  of  May,  1794. 
was  taken  by  the  defendant  for  trust  purposes,  that  the 
purchase  from  Moses  Johnson  ought,  in  equity,  to  enure 
for  the  common  benefit,  subject  to  an  equal  contribution  to 
the  expense. 

3.  The  plaintiffs  are  entitled  to  redeem  the  lands  mort- 
gaged by  Henry  F.  Fonda  to  Joseph  Yates,  and  to  make 
the  defendant  account  for  the  proceeds  of  such  parts  of 
those  lands  as  have  been  sold  by  the  defendant,  (which 
sale  the  plaintiffs  are  willing  to  confirm,)  and  for  the  rents 
and  profits  which  have  been  received,  subject  to  whatever 
payments  have  been  actually  made  by  the  defendant  upon 
that  mortgage.  The  lands  included  in  the  mortgage,  purchased 
in  by  the  defendant  and  remaining  unsold,  ought  to  b<5  con- 
veyed to  the  plaintiffs,  free  from  incumbrances. 

The  defendant  admits,  that  he  purchased  and  took  an 
assignment  of  this  mortgage,  on  the  4th  of  Febmnri/,  1SOO, 
and  proceeded  to  advertise  and  selHhe  mortgaged  promises, 
under  a  power  contained  in  the  mortgage,  in  August,  1800, 
and  that  he  became  the  purchaser  himself.  The  defendant, 
in  his  answer,  denies  that  he  ever  said,  or  admitted,  that  he 
Sought  in  and  held  the  mortgaged  premises  for  the  benefit 
jf  the  plaintiffs,  but  alleges  that  he  meant  to  reimburse  him- 
self for  the  morigage  debt,  and  then  pay  the  debts  still 
owing  by  the  estate  of  Jdfis  Fonda,  deceased,  and  then 
appropriate  the  surplus,  "  according  to  his  own  discretion," 
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1821        t°  assis*  the  plaintiffs  and  their  mother.     He  admits,  low 

v-«^^x^«*^'  ever,  that  the  sale  under  the  power  was  void,  owing  to  the 

VAN  MOKNE    minority  of  Henry    V.  J1..  when  he  gave  the  power  ;  and 

FONDA.       m  his  letter  to   W.  Hammond,  of  the  first  of  May,  1804,  he 

says,  that  he  always  intended  to  account  for  the  mortgage 

to  the  heirs,  or  executors,  of  his   brother.     Whatever  his 

[  *  409  ]       intentions  on  this  subject  might  have  been,  (for  the  answer 

and    this   letter   do   not   entirely  agree,)  yet   the  purchasi 

under  the  sale  was,  in  judgment   of  law,  in  trust  for  the 

plaintiffs.     Being   executor   of  Henry    V.    F.}   he   had    no 

right  or  power  to  extinguish  the  mortgage,  or  other  debts, 

for  his  own  benefit,  or  to  traffic  with  the   estate    for   his 

An  exccuu.r  or  own  emolument.     If  a  trustee  or  executor  compound  debts 

h"vUin  aTnort-  or  mortgages,  or  buy  in  for  less  than  is  due,  he  shall  not 


judg-  take  tne  benefit  of  it  to  himself,  for  when  he  takes  a  trust, 

menls,  or  oiher  _  • 

debts  <>f  the  tcs-  he  is  to  take  it  for  the  benefit  of  the  cestui  que  trust.     He 

tator,   or  ce.stui  .         ,  ,         ... 

que  trust,  for  his  cannot  be  permitted  to  raise  in  himself  an  interest  oppo- 
yttlSK  site  to  that  of  the  party  for  whom  he  acts.  This  is  a  fun- 
traffic  with  the  damental  doctrine  in  equity.  (2  Fonb.  b.  2.  c.  7.  sec.  7.) 

estate     for    his  »       J          V  / 

own  emolu-  The  haste  with  which  that  purchase  of  the  mortgage  was 
made,  and  the  sale  under  the  power  effected  subsequent 
to  his  brother's  death,  afford  a  very  unfavorable  specimen 
of  the  spirit  with  which  he  dealt  with  his  brother's  estate. 

The  defendant  says  in  his  answer,  that  he  purchased  up 
a  judgment  of  Adam  Snell  against  Henry  V.  F.,  on  the  4th 
of  September,  1800;  that  he  revived  the  judgment  in  1814, 
against  the  plaintiffs,  and  sold  a  lot  of  100  acres  in  the  Royal 
Grant  covered  by  Yates's  mortgage,  for  853  dollars  and  97 
cents,  and  purchased  it  in  himself.  He  purchased  in  the 
judgment  in  1800,  for  445  dollars  and  37  cents. 

Here  was  also  a  breach  of  trust  ;  for  an  executor  is  not 
permitted  to  buy  in  a  debt,  and  then,  afterwards,  make  that 
debt  the  means  to  sell,  and  buy  in  the  property  for  his  own 
benefit.  The  defendant  can  only  be  allowed,  in  his  account, 
for  the  payment  of  whatever  was  justly  due  to  Snell,  when 
he  took  the  assignment  of  his  judgment  in  1800,  and  he 
must  account  for  the  price  for  which  the  lot  was  sold  under 
his  judgment  with  interest.  The  judgment  of  Snell  was 
satisfied,  by  his  purchase  of  it,  as  executor,  in  1800. 

4.  Another  charge  in  the  bill,  is,  that  the  defendant,  in 

[*410]  *October,  1807,  fraudulently  sold,  and  purchased  in,  on  his 
362 


CASES  IN  CHANCERY.  410 

own  account,  a  farm  of  300  acres  and  upwards,  at  Caugh-        1821. 
nawaga,  belonging  to  the  plaintiffs,   as    children  of  Henri,    ~- «^^^-^^ 
I7.  F.     It  is  charged,  that  the  defendant  sold,  under  two        '  v01 
small  judgments,  which  had  been  obtained  against  the  plain- 
tiffs, as  heirs  and  devisees  of  Henry  V.  F.,  and  which  judg- 
ments   he   then    claimed    by  assignment,    one  entire    farm, 
worth,  at  the  time  of  the  sale,  upwards  of  10,000  dollars  ;  and 
that  the  circumstances  attending   the  sale  denote  premedi- 
tated fraud.     This  is  the  gravest  charge  in  the  bill,  and  one 
that  is  most  satisfactorily  supported. 

The  answer  admits  the  existence  of  a  judgment  of  J\L  B. 
Wemple,  of  the  7th  of  August,  1807,  for  321  dollars  and  3(5 
cents,  and  another  judgment  of  Peter  Putnam,  of  the  3d  of 
August,  1807,  for  265  dollars  and  48  cents,  and  that  the 
farm,  of  272  1-2  acres,  was  sold,  by  executions  on  those 
judgments,  on  the  28th  of  October,  1807,  and  purchased  by 
the  defendant  for  520  dollars  ;  and  he  says,  that  he  purchas- 
ed fairly,  on  his  own  account,  and  without  any  trust  in  favor 
of  the  plaintiffs,  and  denies,  that  he  had  any  interest  in 
those  judgments,  or  any  control  over  the  executions.  He 
says,  that  the  farm  was,  at  the  time,  subject  to  a  mortgage 
to  John  J.  Beekman  and  himself,  ef  the  10th  of  January, 
1799,  for  1,347  dollars,  and  to  a  judgment  in  favor  of  John 
Davis,  for  250  dollars,  and  to  the  balance  of  a  judgment  in 
favor  of  Stevenson  and  Douw,  for  135  dollars  and  32  cents. 
These  two  latter  judgments,  he  says,  had  been  assigned  to 
him,  in  September  and  November,  1799,  and  that  there  was 
due,  at  the  time  of  the  sale,  on  those  three  incumbrances, 
2,937  dollars  and  66  cents.  He  says,  further,  that  he  then 
Dwned  Beckman's  interest  in  the  mortgage,  in  right  of  his 
wife,  and  that  he  purchased  to  secure  his  three  incurn- 
orances,  and  some  other  debts  of  his  brother  Henri/,  which 
had  been  assigned  to  him. 

It  is  abundantly  in  proof,  that  the  farm  was  worth  about 
10,500  dollars,  at  the  time  of  the  sale  ;  and  that  from  two  *to       (  *  11 1  J 
eight  or  ten  acres  from  the  east  side  of  it,  would,  upon  a 
sale,  have  satisfied  the  two  executions.     Let  us  now  see  how 
far  this  answer  is  contradicted  by  the  proof. 

The  defendant,  at  the  time  of  the  sale,  did  own  the  judg- 
ment and  execution  of  Wemple.  It  is  proved  by  Wemple 
himself,  that  the  defendant  sent  proposals,  before  the  sale,  to 
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1.821.  mm>  to  kuy  his  judgment,  and  take  an  assignment  of  it,  and 
he  said,  he  intended  to  use  it  for  the  benefit  of  the  plaintiffs. 
W.  went  to  the  house  of  the  defendant,  and  agreed  to  sell 
and  assign  the  judgment  to  him,  who  paid  for  it  241 
dollars  and  71  cents.  He  then  agreed  to  meet  the  defend- 
ant, near  the  place  of  sale,  the  evening  before,  to  execute 
the  assignment,  and  the  defendant  requested  the  witness  to 
keep  the  meeting  a  SECRET,  for  fear  the  neighbors  would 
get  the  land  from  him,  and  the  children  would  not  be  able  to 
have  it.  They  met,  accordingly,  at  the  place  appointed,  and 
the  witness  executed  the  assignment,  and  when  the  defend- 
ant took  it,  he  said,  he  took  it  for  the  purpose  of  purchasing 
the  lands  for  the  benefit  of  the  plaintiff's,  the  children  of  Henry. 
The  day  after  the  sale,  he  told  the  witness,  he  had  purchased 
the  farm  for  the  children.  It  is  further  proved,  by  James 
MJntyre,  the  sheriff,  that  on  the  day  of  the  sale,  he  received 
the  assignment  of  Wemple's  judgment,  in  satisfaction  of  the 
execution  ;  that  the  assignment  had  been  executed  before  the 
day  of  sale,  and  he  received  it,  either  from  the  defendant,  or 
from  D.  Cady,  the  attorney  to  the  execution. 

Here,  then,  the  answer  is  falsified  in  one  essential  point. 
It  is  also  contradicted  by  the  proof,  in  respect  to  the  circum- 
stances of  the  sale,  and  the  declared  purposes  under  which 
the  defendant  became  the  purchaser.  We  have  already  ob- 
served, that  he  frequently  declared  to  Wemple,  that  he  took 
the  assignment  of  his  judgment,  and  made  the  purchase  for 
the  benefit  of  the  children. 

The  defendant,  before  th§  sale,  declared  to  Abraham  Van 
Home,  that  he  would  be  a  father  to  the  plaintiffs,  and  take 

412]  *care  of  their  property.  This  led  that  witness  to  infer,  that 
he  would  purchase  in  the  farm  for  their  benefit.  He  said  to 
Jacob  Van  Alstyne,  on  the  day  of  sale,  that  he  gave  for  the 
farm  520  dollars,  and  should  not  have  got  it  so,  but  he  bought 
for  the  children,  and  that  he  told  those  who  attended  the 
sale,  that  he  intended  to  purchase  for  the  benefit  of  the  chil- 
dren of  Henry.  Daniel  Cady  was  the  attorney  to  the  two 
executions,  and  he  attended  the  sale,  and  bid  up  to  the 
amount  of  them  ;  he  heard  nothing  about  incumbrances.  and 
was  informed  that  the  defendant  had  the  charge  of  the 
plaintiffs,  and  was,  in  some  measure,  providing  for  them  ;  he 
says,  that  if  he  had  not  supposed  that,  he  never  would  have 
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suff -red  the  faim  to  have  been  struck  off  for  the  amount  of  1821. 
the  executions.  MIntyre,  the  sheriff,  testifies,  that  at  the 
sale,  one  Rust  was  present,  and  bid  once  or  twice,  and  then 
asked,  if  the  property  was  to  be  bidden  off  for  the  benefit 
of  the  children  of  Henry,  and  that  either  the  defendant  or 
the  witness  replied,  that  it  was,  and  Rust  then  desisted  from 
bidding.  If  the  witness  so  replied,  it  was  from  express  in- 
formation received  from  the  defendant ;  for,  before  the  day 
of  sale,  and  on  the  morning  of  the  day  of  sale, -the  defendant 
told  the  witness,  that  he  intended  to  purchase  in  the  premises 
for  the  benefit  of  the  children  of  Henry.  He  says,  that  the 
farm  was  not  declared  to  be  sold,  subject  to  any  incumbrances. 
't  appears,  also,  by  the  testimony  of  Peter  Putnam,  that  on 
and  after  the  day  of  sale,  the  defendant  declared,  that  he 
meant  the  farm  for  the  children.  The  defendant  made  the 
same  declaration  to  Evert  Yates,  and  observed,  that  he  had 
purchased  the  farm  for  the  benefit  of  the  children,  and  that 
they  should  have  it,  upon  paying  him  back  his  money,  with 
interest :  and  it  was  for  that  reason  that  the  witness  sold  him 
thirty  acres  adjoining  the  farm  so  purchased,  and  which 
thirty  acres  had  been  detached  from  the  farm,  by  means  of  a 
sale  under  a  loan  office  mortgage.  - 

These  witnesses  prove  the  answer  to  be  false,  in  respect 
*to  the  avowed  character  in  which  the  purchase  was  made,  [*  413 
and  the  alleged  fairness  of  the  sale.  It  is  satisfactorily 
shown,  that  the  defendant  did  assume  to  buy,  in  the  character 
of  trustee,  for  the  plaintiffs,  who  were  then  infants,  (the  one 
being  fifteen  and  the  other  twelve  years  of  age,)  and  did,  by 
that  means,  stifle  competition,  and  was  enabled  to  buy  in  the 
rvtute,  for  a  comparatively  nominal  sum.  To  appropriate 
the  whole  purchase  afterwards  to  himself,  as  a  speculation, 
\v;ts  a  gross  breach  of  his  duty,  as  a  trustee.  It  necessarily 
follows,  that  he  is  answerable  for  that  purchase,  in  the 
character  which  he  had  assumed :  and  considering  that  he 
was  the  owner,  at  the  time,  of  one  of  the  judgments,  and  had 
the  control  of  one  of  the  executions,  and  that  a  large  and 
valuable  farm  was  sacrificed  under  false  pretences,  when 
only  a  very  inconsiderable  part  of  it  would  have  satisfied 
(he  executions,  we  are  required,  by  the  most  obvious  princi- 
ples of  justice,  to  make  the  defendant  account  fr*  that  pur- 
chase. And  it  is  worthy  of  notice,  that  the  defendant  ad- 
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mils,  in  his  answer,  that  he  visited  his  brother  a  few  weeks 
before  his  death,  and  that  the  latter  expressed  great  solicitude 
about  his  children,  when  the  defendant  voluntarily  told  him. 
he  would  take  care  of  his  children.  He  thus  stood,  in  all  his 
subsequent  transactions,  in  loco  parentis,  and  was  under 
the  most  sacred  obligations  to  execute  the  trust  with  paren- 
tal fidelity. 

5.  The  defendant  sets  up,  as  a  debt  against  the  estate,  t 
mortgage  executed  by  H.  V.  F.  to  /.  J.  Beekman  and  him- 
self, on  the  10th  of  January,  1799,  on  the  Caughnaivaga 
farm,  to  secure  the  payment  of  157/.  to  Beekman,  with  interest 
from  the  21st  of  Jane,  1797,  and  of  380?.  to  the  defendant, 
with  interest  from  the  date.  This  mortgage  debt  was  one  of 
the  incumbrances.  upon  the  farm,  which  the  defendant  snys 
induced  him  to  make  the  purchase  ;  and  he  says,  the  mort- 
gage debt  to  him  was  founded  upon  notes  to  that  amount, 
which  he  previously  held  against  Henry,  and  which  notes 
were  then  delivered  up. 

414]  *There  is  reason  to  believe,  that  this  mortgage  debt  had 

been  satisfied  even  prior  to  the  death  of  Henry ;  or  that  it 
was  originally  created  either  by  imposition,  or  upon  some 
secret  trust  not  disclosed,  or  to  meet  future  responsibilities 
not  incurred. 

When  the  defendant  met  with  the  other  executors  of  Henry, 
shortly  after  his  death,  he  exhibited  a  statement  of  the  debts 
due  from  the  estate  of  Henry;  and  he  admits  that  it  was  a 
statement  of  debts  owing  by  Henry,  "  as  far  as  the  same  had 
then  been  ascertained."  In  that  statement,  he  entirely  omits 
his  demand  under  that  mortgage,  and  there  is  no  accounting 
for  the  omission.  He  mentioned  the  debt  due  under  that 
mortgage  to  Beekman,  amounting,  as  he  stated,  to  160/.,  and 
his  attention,  therefore,  must  have  been  directed  to  that  very 
mortgage.  One  of  the  witnesses  who  was  present  when  the 
statement  was  produced,  (James  Lansing,}  said,  that  the  de- 
fendant was  asked,  if  he  had  any  claim,  and  he  replied,  that 
was  a  matter  of  no  consequence.  There  is  another  document 
in  proof,  still  more  decisive  ;  and  that  is  the  book  of  accounts 
of  Henry  V.  F.,  containing  entries  in  it,  admitted  to  be  in 
the  handwriting  of  the  defendant.  In  one  place,  the  defend- 
ant writes  against  an  account  of  Henry  against  him,  "  By 
cash  in  full,  September  1st,  1796 ;"  and  in  another  place,  on 
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the  credit  side,  by  your  note  of  1st  and  2d  September,  GO/.  1S21. 
And  this  credit  is  given  as  of  the  date  of  June  21,  1797. 
And  in  another  place,  of  the  date  of  April  13th,  1799,  the 
defendant  adds,  "  by  a  settlement  made,  and  I  am  due  on  this 
account  to  my  brother  a  balance  of  41 /.  19s.  Id.  To  my  note 
for  the  above,  in  fall,  40/."  And  then  he  adds  below, 

"  To  an  abatement, £1     10     0 

"  To  balance  short, 091 


£41     19     1" 

Could  the  mortgage  debt  be  subsisting,  after  this  settle- 
ment ?  Can  this  note  of  40/.,  which  he  thus  applied,  only 
thirteen  days  before  his  brother's  death,  as  a  set-off,  be  the 
*100  dollars,  which  he  says  he  lent  to  his  brother  a  few  days  *  415 
before  his  death?  Can  that  100  dollars  be  still  a  subsisting 
debt? 

These  entries  in  his  own  hand,  and  the  omission  of  eitner 
of  those  debts  in  the  statement,  are  sufficient  to  put  him  up- 
on the  proof  of  any  debt  originally  due  to  him,  under  that 
mortgage,  or  otherwise.  The  defendant  ought,  therefore, 
not  to  be  allowed,  in  accounting  before  the  master,  for  the 
mortgage  debt  of  5807.,  on  the  foot  of  the  mortgage,  and  he 
ought  not  to  be  allowed  any  part  of  that  debt,  or  any  other 
debt  of  his  own  against  the  estate  of  Henry,  without  satisfac- 
tory proof  of  its  subsisting,  at  the  death  of  Henry.  He  ought, 
also,  to  be  decreed  to  convey  the  Caughnaivaga  farm  to  the 
plaintiffs,  free  from  incumbrances,  and  he  ought  to  be  charged 
will)  the  rents  and  profits,  and  credited  with  expenditures 
lor  actual  repairs,  and  with  moneys  actually  paid  by  him 
for,  and  in  the  purchase  of  debts  really  due  by  Henri/, 
nnd  also  with  the  value  of  the  dower  of  the  widow  of  Henry 
in  the  farm,  not,  however,  exceeding  the  sum  paid  by  tlitj 
defendant,  upon  the  conveyance  to  him,  by  her  and  her 
husband.  The  defendant  ought  not  to  be  absolutely  pre- 
rltuled  from  showing  the  existence  of  any  debt  due  from 
Hi  nry  to  him,  provided  he  can  prove  it  to  entire  satisfac- 
tion, independent  of  the  mortgage,  or  note,  which  he  might 
produce.  He  ought  to  be  put  to  show  the  circumstances, 
nnd  how  it  arose,  and  when  ;  and  to  reconcile  its  existence 
with  the  entries  made  by  him  in  his  brother's  book.  "A 
bond  or  mortgage,"  says  Lord  Talbot,  in  Piddock  v.  Brown* 
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1821.       (3  P-  Wins.  269.)  "  optima  fade,  good  evidence  of  a  debt. 

•^^^s*^/  But,  whenever  there  are  manifest  signs  of  fraud  in  The 
obligee,  he  ought  to  be  put  to  the  proof  of  actual  payment; 
-'•MI\.  anfj  though  he  may  happen  thereby  to  lose  some  part  uJ 
the  money  really  due  to  him,  for  want  of  being  able  to  make 
sufficient  proof,  this  is  but  a  just  punishment  of  him  for  the 
fraud." 

Nor  do  I  think  that  the  defendant  ought  to  be  allowed, 

[  *  416  J  *under  the  circumstances  of  this  case,  for  what  might,  other- 
wise, be  deemed  beneficial  improvements  made  by  him  on 
the  Caughnawaga  farm.  He  entered  in  his  own  wrong,  and 
held  under  a  claim  of  title  procured  by  fraud,  and  he  is 
not  entitled  beyond  the  amount  of  his  actual  expenditures. 
Every  thing  beyond  that  was  gratuitous.  A  fraudulent  pos- 
sessor is  never  allowed  for  beneficial  improvements.  (2  Johns. 
Ch.  Rep.  602.) 

The  defendant  ought,  in  addition  to  the  items  already 
noticed,  to  be  directed  to  account,  generally,  relative  to  the 
real  and  personal  estates  of  JelUs  F.  and  of  Henry  V.  F., 
deceased,  and  also  of  Jannctje,  the  widow  of  Jellis  F.  He 
ought  also  to  be  examined,  if  required,  upon  oath,  and  to 
produce  all  papers,  in  his  custody  or  power,  relative  to  those 
estates  ;  and  to  be  allowed  for  actual  expenditures,  for  board, 
clothing,  and  education  of  the  plaintiffs,  or  either  of  them ; 
but  all  affirmative  matters  stated  in  the  answer,  and  all  mat 
ters  set  up  by  way  of  avoidance,  or  discharge,  and  which 
are  competent,  as  a  defence,  must  be  satisfactorily  proved. 
I  shall  direct  a  reference  to  a  master,  to  take  and  state  an 
account,  upon  the  principles  and  under  the  directions  already 
declared. 

Decree  accordingly. 
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1821. 

RODRIGUEZ 

*RODRIGUEZ  against  HEFFI.RNAN  and  others* 

A.  and  B.  being  concerned  together  in  commercial  adventures  to  S. 
America,  .#.,  unknown  to  B.,  who  was  abroad,  assigned  over  the 
whole  of  a  return  cargo  to  C.,  to  secure  the  individual  debt  of  A.,  who 
was  insolvent ;  and  C.  knew,  at  the  time,  there  was  a  running  account 
between  JL  and  B.,  arising  from  these  mercantile  adventures,  though 
he  was  ignorant  of  the  nature  or  extent  of  the  transactions  between 
them,  or  of  the  amount  of  interest,  if  any,  of  B. :  Held,  that  C.,  having 
sufficient  notice  of  the  rights  of  B.  to  put  him  on  inquiry  as  to  the 
extent  of  his  interest,  took  the  assignment  subject  to  all  the  rights  and 
equities  of  B. 

A  factor  cannot  pledge  the  goods  of  his  principal,  even  though  the 
creditor  has  no  notice  of  his  being  a  factor. 

An  assignee  of  one  partner  is  entitled  only  to  his  share,  after  a  settle- 
ment of  the  accounts  of  the  partnership,  and  all  the  just  claims  of 
the  co-partner  are  satisfied. 

BILL,  filed  February  5th,  1820.  It  stated,  that  the  nf>t,,3]s:  an* 
plaintiff,  Vincente  Rodriguez,  formerly  of  the  province  ot 
Carracas,  being  in  the  city  of  New- York,  in  1813,  he,  at  the 
request  of  II.,  became  jointly  interested  with  him,  in  an  ad 
venture  from  New- York  to  Laguira,  by  the  schooner  Louisa, 
(Captain  Esquiningo.}  That  the  vessel  proceeded  to  Lagui- 
ra,  and  after  her  cargo  had  been  disposed  of,  and  a  return 
cargo  laden  on  board,  she  was  captured,  on  her  return,  by  a 
liritish  cruiser,  and  carried  into  Halifax,  where  the  vessel 
and  cargo  were  condemned.  That  the  United  States  ,were 
then  at  war  with  Great  Britain,  and  in  order  to  protect  the 
property  and  interest  of  H.  from  seizure,  the  adventure 
\v:i-  conducted  solely  in  the  name  of  the  plaintiff,  who  was 
a  >ubject  of  the  king  of  Spain.  That  the  defendant  H. 
wa?  jointly  and  equally  interested  with  the  plaintiff  in  the 
;id venture  ;  that  H.  had  received  very  considerable  sums 
of  money,  arising  from  sales  of  parts  of  the  outward  cargo, 
*at  Lnguira,  and  considerable  sums  in  consequence  of  the  de-  [  *  4 1 8  "| 
cree  of  condemnation  having  been  reversed,  and  for  which 
he  had  not  accounted  to  the  plaintiff.  That  in  1816,  H. 
purchased  in  his  own  name,  but  for  the  joint  benefit  of 
himself  ami  the  plaintiff,  the  brig  Active,  and  has  received 
considerable  sums  of  money  for  her  freight  and  earnings, 

VOL.  V.  47  369 


418  CASES  IN  CHANCERY. 

for  which  he  has  not  accounted  to  the  plaintiff.  That  the 
plaintiff  and  H.,  previous  to  the  last  of  the  year  1818,  hud 
various  other  dealings  together,  in  which  the  plaintiff  paid 
large  sums  of  money  to  the  defendant  II.,  and  H.  also  re- 
ceived large  sums  of  money  on  account  of  the  plaintiff",  and 
also  large  quantities  of  goods  belonging  to  the  plaintiff,  in 
whole  or  in  part,  and  which  were,  afterwards,  sold  by  the 
defendant  H.,  who  converted  the  proceeds  to  his  own  use, 
and  of  which  he  has  rendered  no  account  to  the  plaintiff. 
That  in  December,  1818,  the  plaintiff  caused  to  be  laden 
on  board  the  schooner  Good  Hope,  then  lying  at  Porto 
Cabello,  in  &  America,  a  cargo  to  the  value  of  15,000 
dollars,  belonging  wholly  to  the  plaintiff.  That  this  schooner 
sailed  from  Porto  Cabello  for  New-York,  consigned  to  the 
defendant  H.  The  plaintiff  was  then  a  naturalized  citizen 
of  the  United  States,  but  residing  in  the  province  of  Caraccas, 
and  well  known  to  the  owners  of  the  patriot  privateers  ;  and 
to  cover  the  property  from  loss  by  these  privateers,  it  was 
agreed  between  the  plaintiff  and  H.,  that  the  cargo  should 
be  shipped  in  the  name  of  H.,  to  whom  the  schooner  be- 
longed. The  cargo  was  purchased  with  the  money  of  the 
plaintiff,  and  wholly  belonged  to  him  ;  and  H.  was  at  that  time 
indebted  to  the  plaintiff  above  1 2,000  dollars.  That  the  Good 
Hope  arrived  in  New- York  in  February,  1819  ;  and  //.,  who 
had  then  stopped  payment,  took  possession  of  the  cargo,  and 
assigned  and  delivered  it  to  the  defendants,  Gebhard  and 
Peeckman,  as  security  fora  debt,  and  they  have  since  sold  the 
cargo,  and  converted  the  same  to  their  own  use.  That 
419]  *at  the  time  of  the  assignment  by  //.  to  them,  G.  and  B. 
were  informed,  and  knew,  that  the  cargo  belonged  solely 
to  the  plaintiff.  H.,  at  the  same  time,  sold  and  conveyed 
to  G.  and  B.,  to  secure  a  debt,  the  brig  Active,  of  which 
he  and  the  plaintiff  were  joint  and  equal  owners  ;  and  G. 
and  B.  knew,  at  the  time,  that  one  half  of  the  brig  belonged 
to  the  plaintiff.  That  the  defendants  refuse  to  render  any 
account  to  him,  &c.  Prayer,  for  a  true  account  of  the  cargo 
of  the  Good  Hope,  which  has  come  to  the  possession  of  the 
defendants,  and  how  they  have  disposed  of  the  same  ;  and 
that  they  be  decreed  to  account  and  pay  the  plaintiff  the 
amount  of  the  proceeds  of  the  cargo,  and  for  one  half  of 
the  brig  Active  ;  and  for  general  relief. 
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The  defendant  H.,  in  his  answer,  admitted  his  concern  1821. 
with  the  plaintiff,  in  the  adventure  to  Laguira,  but  he  stated  ^-^-^s-***' 
that  part  of  the  proceeds  of  the  outward  cargo,  remaining  ROI)RICJOE* 
after  the  purchase  of  the  return  cargo,  was  remitted  to  the  HEFI-KKSA* 
plaintiff  at  New-York,  in  indigo,  and  the  residue,  if  any, 
was  never  received  by  the  defendant ;  and  he  averred  that 
he  rendered  to  the  plaintiff  a  true  account  of  the  adven- 
ture, and  of  what  had  been  received,  in  May  or  June, 
1819.  He  denied  that  he  ever  received  any  thing  on  ac- 
count of  the  reversal  of  the  decree  of  condemnation  at 
Halifax.  That  in  August,  1819,  he  received  a  letter  from 
the  agents  in  London,  who  had  the  management  of  the  ap- 
peal, informing  that  the  cargo  was  restored  on  paying  the 
captain's  expenses,  and  that  the  whole  sum  decreed  to  be 
restored  was  consumed  in  costs.  That  the  loss,  by  reason 
of  the  capture,  was  17,700  dollars  and  98  cents,  and  the 
defendant  rendered  to  the  plaintiff  a  full  account  of  the 
cargo  so  captured.  That  in  1816,  this  defendant  purchased 
the  brig  Active,  solely  on  his  own  account;  but  having 
agreed  to  employ  her  as  a  trader,  between  Neiv-Yorh  and 
Laguira,  to  carry  cargoes  on  the  joint  account  of  the  plain- 
tiff and  himself,  he  agreed  that  they  should  share  the  profit 
and  loss  of  the  brig  equally  between  them.  That  in  1819, 
*he  rendered  to  the  plaintiff  a  just  and  true  account  of  all  [*4201 
the  freight  and  earnings  of  the  brig.  That  in  1818,  the 
plaintiff  and  defendant,  H.,  had  other  dealings  together, 
and  it  was  agreed  that  the  plaintiff  should  have  half  of  the 
profits  of  the  joint  adventures,  and^  a  commission  of  f\ve  per 
cent,  on  all  sales,  and  four  per  cent,  on  all  returns,  and  the 
half  of  the  defendant's  commission.  That  on  the  4th  of  No- 
vonfier,  1819,  a  general  account  current  between  the  plain- 
tiff and  the  defendant  was  stated,  and  a  considerable  bal- 
ance found  due  to  the  defendant.  He  admitted  that  he 
made  a  shipment  in  November,  1818,  on  their  joint  account, 
on  board  of  the  schooner  Good  Hope,  to  the  amount  of 
6738  dollars  and  41  cents,  exclusive  of  freight,  assigned  to 
th<>  plaintiff  nt  Porto  Cabdlo  ;  and  a  shipment  of  a  return 
cargo  by  the  plaintiff  in  the  name  of  the  defendant  cx- 
( -liMvcly,  for  the  reason  stated  in  the  bill,  but  on  the  like 
equal  and  joint  account,  amounting,  according  to  the  in- 
voice, to  12,091  dollars  and  73  cents.  He  denied  that  the 
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1821.  return  cargo  belonged  wholly  to  the  plaintiff,  or  that  it  was 
purchased  wholly  with  the  moneys  of  the  plaintiff';  but  he 
averred  that  it  was  purchased  with  the  proceeds  of  the  out- 
ward cargo  and  of  prior  shipments  made  on  their  joint 
account.  That  it  was  probable,  that  the  defendant  was,  at 
that  time,  indebted  to  the  plaintiff',  but  it  was  impossible 
to  ascertain  the  amount,  without  a  final  settlement  of  their 
accounts.  He  admitted  that  he  stopped  payment  on  the 
30th  of  December,  1818,  a  few  days  before  the  arrival  of  the 
return  cargo,  by  the  Good  Hope ;  and  insisted  that  he  had 
a  joint  and  equal  interest  in  that  cargo,  and  full  power,  by 
reason  of  that  interest,  and  of  a  letter  of  attorney,  to  dis- 
pose of  the  whole  cargo,  lonaf.de,  and  to  give  the  plaintiff 
credit  in  account,  as  he  has  done,  for  his  share  of  the  pro- 
ceeds. That  in  October,  1818,  he  assigned  property  to 
the  other  defendants,  G.  and  B.,  to  secure  loans  and  ad- 
vances made  by  them  to  this  defendant,  to  about  25,000 
dollars,  and  which  were  afterwards  increased  to  45,000 
dollars.  That  on  the  27th  of  November,  1818,  as  further 
^security,  he  assigned  to  G.  and  B.  the  outward  cargo  of  the 
Good  Hope,  and  two  policies  of  insurance  on  vessel  and 
cargo,  and  the  vessel,  and  also  the  brig  Active.  That  on 
the  26th  of  December,  1818,  he  sold  and  assigned  to  G. 
and  B.  the  return  cargo  of  the  Good  Hope,  which  two  as- 
signments were  made  upon  the  like  trusts  as  the  former  as- 
signments of  property,  that  is,  in  trust,  to  pay  G.  and  B. 
the  amount  due  to  them,  or  thereafter  to  become  due,  and 
their  lawful  commissions,  and  to  account  to  H.  for  the 
surplus.  That  on  the  arrival  of  the  Good  Hope,  in  January, 
1819,  he  endorsed  the  bills  of  lading  and  invoice  of  the 
cargo  to  G.  and  J?.,  who  took  possession  of,  and  sold  the 
cargo,  and  applied  the  net  proceeds,  amounting  to  13,273 
dollars  and  65  cents,  towards  payment  of  the  debt  due  to 
them  from  him ;  and  that  he  had  credited,  in  his  account 
with  the  plaintiff,  the  sale  of  the  return  cargo,  as  being 
10,722  dollars  and  65  cents,  after  deducting  the  freight 
to  which  the  defendant  was  entitled,  as  the  vessel  wholly 
belonged  to  him.  That  G.  and  B.  sold  the  brig  Active^ 
April  1st,  1819,  and  applied  the  net  proceeds,  being  3,828 
dollars,  towards  the  payment  of  the  debt  due  to  them  from 
H.  That  a  large  proportion  of  the  advances  to  the  defend 
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int,  and  equal  to  the  estimated  convertible  value  of  the  re-  182i. 
turn  cargo  of  the  Good  Hope,  and  of  the  brig  Active,  was 
made  by  G.  and  B.  on  the  faith  of  the  security  of  the  said 
cargo  and  brig,  &c.  That  he  presumed  B.  knew,  or  had 
reason  to  believe,  that  there  was  an  open  and  running  ac- 
count between  the  plaintiff  and  the  defendant  H.,  but  G. 
and  B.,  or  either  of  them,  did  not  know,  nor  had  reason  to 
suspect,  that  the  plaintiff  and  H.  were  jointly  and  equally 
interested  in  the  return  cargo  of  the  Good  Hope,  or  that  the 
plaintiff  had  any  interest  in  the  brig  Active,  and  which  the 
defendant  wholly  denied.  That  the  assignments  to  G,  and 
B.  were  bonafide.  That  on  the  22d  of  May,  1811,  the 
plaintiff,  by  a  letter  of  attorney,  empowered  the  defendant 
to  receive  and  discharge  debts,  to  receive  and  dispose  of 
*goods  of  the  plaintiff,  and  act  fully,  in  all  things,  for  him.  j"  *  422 
The  defendant  averred,  that  he  was  authorized  to  dis- 
pose of  the  brig  Active,  as  she  belonged  exclusively  to  him  , 
and  of  the  return  cargo  of  the  Good  Hope,  by  reason  of  his 
rrterest  therein,  and  of  his  power  of  attorney.  That  he  is, 
and  always  has  been,  ready  to  render  a  true  account,  &c. 
That  on  the  7th  of  January,  1819,  he  assigned  to  W.  and 
S.  Craig,  for  the  benefit  of  his  creditors,  the  surplus  of  the 
property  assigned  to  G.  and  B.,  after  paying  what  was  due 
to  them.  That  on  the  9th  of  May,  1821,  having  assigned 
all  his  property  to  W.  and  S.  C.,  he  was  duly  discharged, 
under  the  act,  &,c.,  from  liability  to  imprisonment,  &c.,  and 
he  objected  that  the  assignees  were  not  made  parties  to 
this  suit. 

The  defendant  G.,  in  his  answer,  averred  that  H.,  being 
somewhat  embarrassed  in  October,  1818,  applied  to  the  de- 
fendants G.  and  B.  for  aid,  and  promised  to  assign  to  them, 
as  security,  certain  vessels  and  a  cargo,  as  mentioned.  That 
B.  agreed,  from  friendship  to  //.,  to  advance  him  25  or  30,000 
dollars,  and  at  various  times  during  the  period  of  one  year 
after,  they  advanced  to  the  defendant  II. ,  in  pursuance  of  the 
agreement,  and  on  the  faith  of  the  security,  47,000  dollars. 
The  defendant  then  stated  the  property  assigned  to  G.  and 
B.,  as  security  for  the  advances,  and  particularly  the  brig 
.7r/?W,  and  the  outward  cargo  of  the  Good  Hope,  on  the 
27th  of  November,  and  her  return  cargo,  on  the  26th  of 
December,  1818,  pursuant  to  the  agreement  above  men- 
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1821.  tioned,  and  upon  the  same  trusts;  and  that  the  invoice  and 
•>-*»~v-^^  bill  of  lading  of  the  return  cargo  were  endorsed  to  them  in 
.I-KH.LL/.  januaryf  1819.  That  the  invoice  was  signed  by  the  plain- 
HKFURXA*.  tiff,  and  recited  that  the  return  cargo  was  shipped  by  the 
plaintiff,  on  the  account  and  risk  of  the  defendant  H.,  and 
consigned  to  him.  That  G.  and  B.  took  possession  of  the 
return  cargo,  and  sold  it  for  the  net  sum  of  $13,272  6*. 
cents;  and  they  also  sold  the  brig  Active  for  3803  dollars,  and 
applied  the  same,  as  well  as  the  proceeds  of  all  the  other 
property  assigned  to  them,  to  satisfy  the  advances  made  by 
[  *  423  ]  *them,  and  that  a  large  balance  still  remained  due  to  them. 
The  answer  denied  all  knowledge  of  any  interest  of  the 
plaintiff,  or  of  any  other  person,  except  H.,  in  the  property 
so  assigned  and  sold.  It  stated  further  that  the  register, 
&c.  of  the  brig  Active  was  in  the  name  of  H.  alone,  and  that 
H.  always  represented  himself  as  sole  owner  of  the  brig 
and  of  the  return  cargo  of  the  Good  Hope,  and  that  the 
greater  part  of  the  advances  was  made  by  G.  and  B.  on 
the  faith  of  that  representation.  The  answer  of  B.  was 
substantially  the  same  as  that  of  G.  He  admitted  that  he 
knew  or  had  reason  to  believe  that  the  plaintiff  and  H.  had 
a  running  account  between  them,  arising'  from  mercantile 
adventures  to  &  America;  but  whether  they  were  partner- 
ship transactions  between  them,  or  whether  the  plaintiff  was 
merely  the  agent  and  factor  of  H.,  or  had  any  interest  in  the 
return  cargo,  &c.,  he  did  not  know,  until  after  the  filing  of 
the  bill  of  the  plaintiff.  He  admitted  that,  since  the  bill 
was  filed,  H.  had  informed  him,  that  the  plaintiff  was 
jointly  and  equally  interested  in  the  return  cargo  of  the  Good 
Hope. 

May  3lst.     The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs. 

D.  B.  Ggden,  and  S.  Jones,  for  the  plaintiffs.  To  show 
that  a  factor  could  not  pledge  the  goods  of  his  principal, 
whether  the  purchaser  had  notice  or  not,  they  cited  Str. 
1178.  5  Vesey,  511.  2  Mass.  Rep.  398.  1  Maule  fy  Selw. 
140.  480.  3  AtTc.  144.  1  Liverm.  on  Agency,  129,  130 
To  show  that  one  partner  cannot  bind  his  co-partner  for  any 
thing  beyond  the  scope  of  the  partnership,  they  cited  4  Johns 
Rep.  251.  262.  note.  2  Caines,  246.  2  Johns.  Rep.  300 
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Watson  on  Part.  ISO.     3  Term  Rcf.  757.     1  Salk.  126.     1        1821. 
Raym.  175.     1  East,  49.  55.     6  Vesey,  604. 


RODRIGUKZ 

P.  .#.  Jiiy  and   T.  ^4.  £»wne<,  for  the  defendant.     They   HKFFKRVA» 
sited  1  Maule  fy  Selw.  140.  146.     6  East,  19.     7  .Easf,  210. 
1   Bos.  and  Fw?.    648.     1  Rose's  Bankrupt  Cases,  297.     9 
East,  506. 

*Jufy  30/A.     The  cause  stood  over  for  consideration,  until       [  *  424 
this  day 

THE  CHANCELLOR.  The  sole  question  in  the  case  is, 
whether  the  defendants,  G.  and  B.,  are  accountable  to  the 
plaintiff  for  the  proceeds  which  they  have  received  of  the 
return  cargo  of  the  schooner  Good  Hope.  The  defendants, 
G.  and  B.,  claim  those  proceeds,  (which  amount,  after 
deducting  all  charges,  and  the  freight,  to  the  net  sum  of 
10,722  dollars  and  65  cents,)  by  virtue  of  an  assignment 
from  the  defendant  H.,  of  the  26th  of  December,  1818,  ex- 
ecuted about  the  time  the  vessel  sailed  from  Porto  Cabcllo, 
in  South  America,  for  New-York.  The  plaintiff  alleges, 
that  the  cargo  was  exclusively  his  property,  though  covered 
with  the  name  of  the  defendant  H.,  in  order  to  protect  it 
from  Spanish  cruisers  ;  and  the  defendant  H.  admits,  that  the 
plaintiff  had  a  joint  and  equal  interest  with  him  in  that  cargo. 

The  answers  of  the  defendants,  G.  and  B.,  disclose  the 
manner  in  which  the  assignment  was  taken,  and  the  causes 
which  led  to  it.  They  state,  that  in  October,  1818,  the  de- 
fendant H.,  being  somewhat  embarrassed  in  his  pecuniary 
affairs,  applied  to  them  for  assistance,  and  he  promised  to 
assign  to  them,  by  way  of  security  for  advances,  certain 
\i  s>cls  and  cargoes,  "as  hereinafter  mentioned."  They 
accordingly  did  advance,  as  they  say,  "  at  various  times, 
during  the  period  of  one 'year  after  the  said  agreement," 
17.000  dollars  and  upwards,  and  the  defendant  //.,  in  exe- 
cution of  that  agreement,  assigned  to  them,  by  deed  of  the 
1th  of  November,  1819,  and  in  trust,  to  secure  the  payment 
of  40,000  dollars,  then  already  advanced,  a  vessel  and  two 
cargoes  therein  mentioned,  and  which  form  no  part  of  the 
present  controversy.  The  defendants,  G.  and  B.,  were  to 
apply  the  proceeds  to  the  payment  of  the  moneys  due,  and 
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to  become  due  to  them,  and  to  re-assign,  or  account  for  the 
*surplus.  On  the  17th  of  November,  the  defendant  H.,  in 
furtj,er  execution  of  the  agreement,  and  for  the  more  effec- 
tual  security  of  G.  and  13.,  assigned  to  them  the  brig  Active. 

425  J       The  property  hitherto  assigned,  belonged  to  the  defendant 

H.  On  this  point,  there  is  now  no  question  between  the 
parties;  for  a  claim  to  a  joint  interest  in  the  Active,  was 
waived  at  the  hearing.  The  next  assignment  was  of  the  date 
of  the  27th  of  November,  1818,  and  was  given  as  a  further 
security  to  G.  md  B.  It  assigned  the  outward  cargo  of  the 
schooner  Gooa  Hope,  then  on  a  voyage  from  Netv-  York  to 
Porto  Cabello,  and  which  had  been  shipped  on  the  7th  of 
November,  together  with  the  vessel,  and  the  policies  cover- 
ing the  vessel  and  cargo,  and  it  was  made  upon  the  trusts 
expressed  in  the  first  assignment.  Then  followed  the  assign- 
ment of  the  return  cargo,  made  on  the  back  of  the  assignment 
of  the  27th,  dated  on  the  26th  of  December,  1818,  and  which 
was  declared  to  be  given  for  the  purposes,  and  upon  the 
trusts,  expressed  in  the  other  assignments. 

This  last  assignment  was  evidently  taken  to  secure  ante- 
cedent advances.  There  is  no  evidence,  that  any  advance 
or  loan  was  made  upon  the  credit  of  it.  The  defendant  H. 
stopped  payment,  and  consequently  avowed  himself  a  bank- 
rupt, on  the  30th  of  December,  and  only  four  days  after  this 
assignment  was  made.  It  was  taken  from  an  insolvent 
debtor,  on  the  eve  of-  bankruptcy,  as  additional  -security  for 
an  existing  debt,  and  ought  to  be  subjected  to  all  the  strict- 
ness applicable  to  an  instrument  taken  at  such  a  crisis.  It 
was  not  a  security  taken  in  pursuance  of  the  original  agree- 
ment, in  October.  That  agreement  related  to  certain  vessels 
and  cargoes  "  hereinafter  mentioned ;"  but  the  defendants 
must  be  understood,  by  these  words,  to  refer  to  the  subjects 
specified  in  the  first  assignment,  and  not  to  the  return  cargo 
in  this  case,  for  the  outward  voyage  itself  had  not  then  com- 
menced. It  is  very  probable,  that  the  defendants,  G.  and  B., 
from  the  knowledge  which  the  defendant  B.  had  of  the  mer- 

426  ]       cantile  *adventures  of  the  defendant  H.  with  South  America, 

did  not  wish,  or  intend  to  meddle  with  that  property,  or  it 
would  have  been  included  in  the  assignment  of  the  4th  of 
November.  The  voyage  was  in  contemplation  by  //.,  as 
early  as  the  10th  of  October,  and  he  had  chartered  the 
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schooner  Good  Hope  for  that  purpose,  and  the  cargo  must  1821. 
have  been  procured,  and  the  voyage  in  full  preparation,  on 
the  4th  of  November.  By  that  time  the  defendants  had  ad- 
vanced at  least  40,000  dollars ;  and  though  the  answers,  with 
a  want  of  precision  that  is  very  unusual  in  such  a  case,  state 
that  "  at  various  times,  during  the  period  of  one  year,"  they 
idvanced  47,000  dollars,  yet  it  must  all  have  been  advanced 
oetween  October  and  the  30th  of  December,  1818.  W« 
have  seen  that  40,000  dollars  was  due  to  them  on  the  4th  o) 
November,  and  we  have  no  evidence  that  one  cent  was  af- 
terwards advanced.  The  reasonable  inference  is,  that  the 
whole  advance  was  upon  the  credit  of  the  property  specified 
in  the  assignment  of  the  4th  of  November,  and  that  the  sub- 
sequent assignments  of  property  of  doubtful  title,  (for  so  the 
defendant  B.  must  have  regarded  the  mercantile  adventure 
in  question,)  were  taken  under  the  impression  of  the  sub- 
sisting credit  of  H.,  and  for  the  purpose  of  adding  further 
security  to  their  former  advances.  There  is  no  evidence, 
nor  even  an  averment,  that  any  advance  was  made  on  the 
credit  of  this  return  cargo,  or  on  the  strength  of  this  as- 
signment. 

Are  not  these  slight  circumstances  sufficient  to  protect 
the  right  and  interest  of  the  plaintiff  in  the  return  cargo, 
against  that  assignment?  It  was  not  a  purchase  by  G.  and 
B.  in  the  ordinary  course  of  commercial  dealing,  and  the 
interest  of  G.  and  B.  has  no  better  pretensions,  in  this  case, 
than  that  of  the  plaintiff,  to  protection.  The  defendant  B. 
admits,  what  may  be  declined  sufficient  information  of  the 
plaintiff's  right,  at  the  time  he  took  the  last  assignment,  to 
have  put  him  upon  inquiry,  and  to  charge  both  those  part- 
ners with  taking  the  assignment  subject  to  those  rights.  He 
was  acquainted  with  those  circumstances,  which  Bought,  in  r  #  437 
equity,  and  in  fairness,  to  have  led  him  to  inquiry,  and  if 
he  preferred  to  waive  that  inquiry,  the  assignment  was  taken 
sii'ijcct  to  the  right  of  the  plaintiff.  He  says,  that  "  he  knew, 
or  had  reason  to  believe,  that  the  plaintiff  and  II.  had  a 
running  account  between  them,  arising  from  mercantile  ad- 
ventures to  Smith  America,  but  whether  the  said  adventures 
were  partnership  transactions  between  them,  or  whether  the 
plaintiff  act(d  merely  as  agent  or  factor  for  H.,  and  was  to 
receive  a  certain  fixed  commission  for  his  services,  or  whether, 
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1821 .  at  tne  time  tne  return  cargo  of  the  Good  Hoj  e  was  assigned 
to  G.  and  B.,  there  was  any  thing  due  on  the  said  account, 
or  what  interest  the  plaintiff  had  in  the  said  return  cargo, 
except  in  case  the  balance  of  the  running  account  might  be 
in  his  favor,  the  defendant  did  not  know,  nor  was  he  informed." 
And  if  he  knew  that  the  plaintiff  and  the  defendant  II.  had 
running  accounts  between  them,  arising  from  mercantile  ad- 
ventures to  South  America,  and  which  alluded  to  the  very 
voyage  in  question,  and  was  uncertain  whether  the  plaintiF 
and  the  defendant  H.  were  partners,  or  what  interest  the 
plaintiff  had  in  the  return  cargo,  why  did  he  not  inquire  ? 
Was  it  not  his  duty  to  have  inquired  of  H.,  who  could 
have  told  him  that  they  were  jointly  and  equally  interested 
in  that  very  cargo,  which  he  was  then  laying  hold  of  as 
tabula  in  naufragio,  to  secure  his  former  advances  ?  Was 
it  dealing  fairly  with  the  rights  of  the  plaintiff?  Lord  Hard- 
wicke  observed,  in  Smith  v.  Loiv ,  (1  JLik.  490.)  that  whatever 
was  sufficient  to  put  the  party  upon  inquiry,  was  good  notice 
in  equity.  And  we  have  the  familiar  case  in  the  books, 
(Moore  v.  Bennett,  2  Ch.  Cos.  246.)  where  a  purchaser  shall 
be  charged  with  knowledge  of  a  fact,  provided  he  cannot 
make  out  a  title  but  by  a  deed  which  leads  him  to  that  fact, 
for  it  was  crassa  negligentia  that  he  sought  not  after  it,  and 
this  is  in  law  a  notice.  Chancery,  says  Lord  Bacon,  looks 
to  the  conscience  of  a  party,  if  he  will  traffic  for  what  in 
equity  he  knows  to  belong  to  another.  The  defendant  B. 

428  J  had  here  reason  to  know,  or  believe,  that  the  *return  cargo 
belonged,  in  whole,  or  in  part,  to  the  plaintiff.  He  knew 
he  was  dealing  for  a  subject  in  which  the  interest  of 
the  plaintiff  was  probably  concerned,  and  that  was  sufficient 
to  have  prompted  him  to  inquiry.  He  was  bound,  by  the 
plainest  principles  of  justice,  to  have  called  for  explanations, 
and  to  have  examined  into  the  title  of  the  plaintiff,  before 
he  took  an  assignment,  for  the  purpose  of  excluding  and 
barring  his  right.  I  have  no  hesitation  in  concluding,  that 
the  assignment  in  this  case  ought  to  be  adjudged  to  have 
been  taken,  subject  to  the  interest  of  the  plaintiff;  and  the 
next  and  remaining  inquiry  is,  as  to  the  extent  o  t!  at 
interest. 

It  was  observed,  upon  the  argument,  that  the  plamt'fF  had 
held  out  to  the  world  the  defendant  H.  as  the  real  owner  of 
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this  return  cargo,  and  thereby  enabled  H.  to  practise  u  de- 
ceplion  upon  the  public.  If  the  defendants,  G.  and  B., 
could  show  that  they  had  been  the  victims  of  this  deception, 
they  would  have  been  entitled  to  have  made  the  complaint. 
[f  the  return  cargo  had  arrived,  and  the  letters  of  the  plain- 
tiff, and  the  invoice  and  bill  of  lading,  had  been  shown  to 
these  defendants,  and,  trusting  to  them,  they  had  made  ad- 
vances upon  the  credit  of  that  cargo  to  the  defendant  H., 
they  would  have  had  a  fair,  equitable  claim  to  protection. 
But  the  assignment,  in  this  case,  was  taken  a  month  before 
the  remrn  cargo  had  arrived,  or  the  documents  attending  it 
had  been  seen,  and  they  are  not  entitled  to  the  benefit  of 
•my  such  defence.  The  defendant  //.  admits,  that  the  re- 
turn cargo  was  marked  with  his  name,  for  the  purpose  stated 
fn  the  bill,  of  protecting  it  from  the  depredations  of  the 
Spanish  cruisers,  hostile  to  the  Spanish  royalists,  and  he  pre- 
tends only  to  a  joint  and  equal  interest  with  the  plaintiff  in 
that  cargo. 

If  the  plaintiff  and  H.  were  partners,  then  the  interest  of 
H.  in  that  cargo,  was  his  share  in  the  surplus,  subject  to  all 
partnership  accounts,  and  the  defendants,  G.  and  B.,  his  as- 
signees, are  entitled  only  to  his  share",  after  a  settlement  of 
the  accounts,  and  after  all  just  claims  of  the  plaintiff  were 
*satisfied.  (Nicoll  v.  Mumford,  4  Johns.  Ch.  Rep.  522.) 
As  the  defendants  derive  their  title  from  H.,  and  as  he  has 
been  extremely  well  disposed  to  promote  their  interest,  in 
opposition  to  that  of  the  plaintiff,  his  admissions  are  good 
testimony  against  them,  in  respect  to  that  title;  and  we  are, 
;it  nil  events,  to  consider  the  plaintiff  as  jointly  and  equally 
concerned  in  the  cargo.  The  only  question  now  is,  whether 
we  are  to  consider  him  as  a  joint  partner,  as  //.  pretends,  or 
a-  sole  and  exclusive  owner  of  the  entire  return  cargo,  as  he 
himself  asserts.  If  the  whole  cargo  belonged  to  him,  then 
the  assignment  was  the  act  of  an  agent  or  factor,  pledging 

the  goods  of  his  principal  for  his  own  debt  ;  and  this  the  law 

°  . 

will  not  permit.     A  factor  may  sell,  out  and  out,  in  the  way 

f   1  •  II  I  Ml  I     • 

ol  business,  and  the  sale  will  be  binding;  but  he  cannot 
l»l'-dge,  even  under  the  formality  of  a  bill  of  parcels;  and  this 
was  clearly  such  an  act.  It  was  an  assignment  to  secure  a 
ilr!)t.  with  a  trust,  to  account  for  the  surplus.  It  was,  there- 
fore, a  mortgage,  and  not  an  absolute  sale.  It  is  an  old  set- 
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1821.  tkd  an(l  understood  rule,  that  a  factor  cannot  pledge,  even 
though  the  creditor  have  no  notice  of  his  character  as  factor 
In  such  a  case,  every  creditor  trusts  and  deals  at  his  peril. 
(iSVr.  1178.  5  Vesey,  211.)  No  conclusion  would  appear 
more  clear  and  inevitable,  than  that  the  plaintiff,  in  this  case, 
is  entitled,  either  as  partner  with  H.,  or  as  sole  owner,  to 
call  the  defendants,  G.  and  B.,  to  account  for  the  proceeds  of 
the  return  cargo. 

The  evidence  that  the  plaintiff  was  the  sole  owner  of  the 
return  cargo,  consists  principally  in  the  letters  that  passed 
between  the  plaintiff  and  H.  It  is  evident,  from  the  letters 
of  the  defendant  H.,  of  the  5th  of  June,  and  of  the  7th  and 
8th  of  November,  1818,  that  Curriel,  therein  mentioned,  w;is 
some  assumed  or  fictitious  name,  and  intended,  the  better  to 
cover  the  property  from  depredation,  to  stand  for  the  plain- 
tiff. Then  we  have  the  declaration  of  the  plaintiff,  in  his 
letter  of  the  20th  of  December,  1818,  to  H.,  and  which  was 
produced  on  the  part  of  the  defendants,  that  the  greatest  part 
of  the  return  cargo  ivas  jwchascd  with  the  money  Mr.  Curriel 

430  j  *scnt  me,  or,  in  other  words,  with  the  plaintiffs  own  money 
Here  is,  at  least,  sufficient  ground  for  a  reference  to  a  mas- 
ter. to  inquire  and  report  what  interest,  if  any.  beyond  or 
greater  than  a  joint  or  equal  interest,  the  plaintiff  had  in  the 
return  cargo  ;  and  to  whatever  extent  that  interest  shall  be 
duly  ascertained,  to  that  extent  the  defendants,  G.  and  B., 
must  be  decreed  to  account. 

I  shall,  accordingly,  declare,  "  that  the  defendants,  G. 
and  B.,  took  the  assignment  of  the  26th  of  December,  1818, 
by  jvay  of  security,  and  in  trust,  principally,  if  not  entirely, 
for  the  purpose  of  securing  the  payment  of  advanres  antece- 
dently made,  and  of  debts  antecedently  incurred,  and  that 
the  same  was  not  a  sale  and  purchase  in  the  ordinary  course 
of  commercial  dealing;  arid  that  the  defendants,  G.  and  B., 
were,  at  the  time  they  took  the  assignment,  chargeable  with 
sufficient  notice  of  the  rights  of  the  plaintiff,  to  have  put 
them  upon  inquiry  as  to  the  extent  thereof,  and  to  charge 
them  with  taking  the  assignment,  subject  to  all  the  prior 
rights  and  equities  of  the  plaintiff,  and  that,  as  the  plaintiff 
claims  to  have  been  the  sole  and  entire  owner  of  tne  return 
cargo  in  the  assignment  mentioned,  and  as  the  defendant  H 
admits  the  plaintiff  to  have  been  jointly  and  equally  interest 
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ed  with  him,  that  it  be  referred  to  a  master,  to  inqujre  and  1821 
ascertain  the  extent  and  quantity  of  interest  of  the  plaintiff, 
&-c.,  and  to  report  the  amount,  with  the  interest,  if  any,  due 
thereon,  together  with  the  amount  of  the  net  proceeds  of 
the  return  cargo,  received  by  the  defendants,  G.  and  .B., 
with  interest  thereon ;  and  that  he  call  for  papers,  &c.,  and 
examine  either  of  the  parties,  on  oath,  &c.,  and  that  the 
pleadings  and  exhibits  in  this  cause,  be  received  as  proof  be- 
fore the  master,  together  with  such  further  proof  as  the  par- 
ties may  offer." 

Decree  accordingly. 


*ROGERS  and  others,  executors  of  HENDERSON,  [  *  431 

against 
BENSON  and  others. 


A  deed,  by  husband  and  wife,  of  their  joint  estate,  in  trust  to  pay  all  the 
debts  of  the  husband,  and  the  residue  to  the  use  of  the  wife,  and  her 
hell's  in  fee,  is  a  valid  conveyance,  as  being  founded  on  a  valuable 
and  meritorious  consideration  ;  and  cannot  be  impeached  by  a  subse- 
quent purchaser  without  notice  of  the  trust. 

Where  land  is  conveyed  to  husband  and  wife,  they  do  not  take  as  joint 
tenants,  nor  as  tenants  in  common ;  but  are  both  seized  of  the  entire- 
ty ;  neither  can  sell  without  the  consent  of  the  other,  and  the' survi- 
vor takes  the  whole  ;  this  case  not  being  within  the  provision  of  the 
act  relative  to  joint  tenancies,  (sess.  1).  ch.  12.  s.  G.) 

The  trustee  in  this  ca«ie  was  held  not  to  be  responsible  to  the  purcha- 
ser, on  the  ground  of  any  misconduct,  misrepresentation,  or  fraud. 

THE  bill,  filed  March  23th,  1818,  stated  that  William  Hen-  J»  •*  ton  an4 
ill  i -.'.OH,  the  testator,  died  the  12th  of  January,  1812,  having 
appointed  the  plaintiffs  his  executors.  That  on  the  5th  of 
December,  1808,  William  Houston,  t6  secure  the  payment 
of  three;  thousand  dollars,  borrowed  by  him  of  John  Hunter, 
•itrd  his  bond  for  that  sum,  payable  in  one  year,  and 
a  mortgage  to  J.  H.  on  eight  lots  of  ground  in  the  city  of 
Nmj-York.  That  on  the  1st  of  December,  1810,  the  prin- 
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1821.  cipal  of  the  said  bond  and  mortgage  being  due,  with  in 
terest,  from  the  5th  of  December,  1809,  J.  H.  assigned  the 
same  to  W.  Henderson,  the  testator.  That  the  assignment 
Was  duly  acknowledged  on  the  12th  of  January,  1812,  and 
registered  on  the  12th  of  May  following  in  the  register's 
office  in  the  city  of  New-York.  That  soon  after  the  exe- 
cution and  delivery  of  the  assignment,  notice  thereof  was 
given  to  W.  Houston,  and  the  whole  of  the  principal  and 
large  arrears  of  interest  now  remain  due  on  the  bond  and 
mortgage  to  the  plaintiffs,  as  executors  of  W.  Henderson. 
[  *  432  ]  *That  William  Houston  died  intestate,  on  the  13th  of  March, 
1813,  and  no  person  has  administered  on  his  estate.  That 
the  plaintiffs  applied  to  W.  Houston,  before  his  death,  for 
payment  of  the  bond,  who  pretended,  that  previous  to  the 
execution  of  the  mortgage,  he  had  conveyed  the  premises 
to  Egbert  Benson,  in  trust.  That  the  plaintiffs,  on  inquiry 
and  search,  discovered  a  deed  recorded  in  the  office  of  the 
clerk  of  the  city  of  New-York,  on  the  21st  of  June,  1812. 
bearing  date  the  6th  of  June,  1805,  from  W.  Houston  and 
his  wife,  to  Egbert  Benson,  in  fee  of  the  mortgaged  prem- 
ises, together  with  other  lands,  upon  certain  trusts  and 
conditions  therein  expressed ;  which  deed  the  plaintiffs 
charged  to  be  voluntary  and  without  any  consideration 
and  that  John  Hunter,  at  the  time  of  ths  execution  of  the 
mortgage  to  him,  was  ignorant  of  the  existence  of  that  deed  ; 
and  that  W.  Houston,  from  the  date  of  the  deed  to  the  time 
of  liis  death,  continued,  with  the  knowledge  and  consent 
of  Egbert  Benson,  in  possession  of  the  premises,  and  re- 
ceived the  rents  and  profits,  and  paid  all  the  taxes  and  as- 
sessments thereon  ;  and  the  plaintiffs  submitted,  that  the 
deed  was,  therefore,  so  far  as  regarded  the  mortgage,  void. 
That  Mary,  the  wife  of  W.  Houston,  died  before  the  execu- 
tion of  the  mortgage,  and  her  husband  being  then  insane, 
administration  on  her  estate  was  granted  to  the  defendant 
E.  Benson.  The  bill  prayed,  that  the  money  due  on  the 
mortgage  be  decreed  to  be  paid,  or  that  the  premises  be  sold, 
and  the  money  paid  out  of  the  proceeds. 

The  answer  of  the  defendant  E.  Benson  set  forth  the 
deed  from  Houston  and  his  wife,  to  hirn,  mentioned  in  the 
bill,  by  which  they  conveyed  to  him,  the  premises  mort- 
gaged, and  another  lot,  afterwards  reconveyed,  in  t^ust.  tc 
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sell  the  whole,  or  as  much  as  might  be  necessar}  to  pay  1821. 
the  debts  then  due  or  contracted  by  W.  Houston ;  and  as 
to  the  residue  not  sold,  or  retained  to  be  sold,  for  the  pay- 
ment  of  the  debts  of  Houston,  the  defendant  E.  B.  might 
*make  leases  thereof  and  pay  over  the  rents  to  Mary  H.,  [  *  4^3 
her  heirs  and  assigns ;  and  the  said  Mary  H.  was  author- 
ized, at  any  time,  during  her  life,  and  if  during  coverture, 
with  the  consent  of  her  husband,  to  revoke  the  trusts  as  to 
the  whole  or  any  part  of  the  residue,  after  which  revocation, 
the  defendant  E.  B.  should  stand  seised  to  the  use  of  Mary 
H.,  her  heirs  and  assigns :  and  if  Mary  H.  should  not  re- 
voke such  trusts,  she  might,  whether  covert  or  not,  make 
a  will,  and  upon  her  death,  the  defendant  E.  B.  should 
stand  seised  to  the  uses  of  such  will ;  and  in  case  she  should 
die  intestate,  then  E.  B.  should  stand  seised  to  the  use  of  her 
hsirs  at  law  :  and  it  was  agreed  that  E.  B.,  as  to  the  said  res 
iuue,  might,  at  any  time  during  the  life  of  himself  and  Mary 
II.,  convey  the  same  to  her  in  fee,  or  to  such  person  or  per- 
sons as  she  might  appoint  as  her  trustee  in  the  place  of  the 
defendant  E.  B.  That  the  lots  described  in  the  said  deed, 
were  parcel  of  certain  lots  held  by  gift  and  grant  from  Nich- 
olas Bayard,  (father  of  Mary  //.,)  to  William  II.  and  his 
wife,  and  were  so  conveyed  in  trust  to  E.  B.  for  the  pur- 
pose of  paying  the  debts  of  the  said  W.  Houston,  then  re- 
maining due  and  unpaid.  That  the  defendant  E.  B.,  hav- 
ing accepted  the  trust,  paid  off  the  debts  of  the  said  W.  Hous- 
ton, mentioned  and  intended  in  the  said  deed  of  trust,  with 
his  own  proper  moneys,  with  moneys  borrowed  by  the  said 
W.  Houston,  for  which  the  defendant  joined  as  security, 
and  with  moneys  furnished  by  the  said  W.  Houston ;  and 
he  claimed  a  balance  due  to  him  on  that  account.  That 
in  October,  1813,  the  defendant  E.  B.  sold  three  of  the  trust 
lots  to  ./?.  //.  Lawrence.  That  on  the  7th  of  December,  1 808, 
W.  Houston  paid  to  the  defendant  E.  B.  one  thousand 
dollars  on  account;  and  from  the  coincidence  of  the  dates 
of  tho  loan  by  J.  Hunter,  and  the  said  payment,  he  inferred, 
as  highly  probable,  that  the  sum  so  paid  to  him  by  IV.  Hmig- 
\v;i-i  part  of  the  money  borrowed  of  J.  Hunter,  but  ex- 
rept  such  inference,  the  defendant  was  wholly  ignorant  how, 
*or  from  whom,  W.  Houston  obtained  the  said  money.  That  [  *  43-1  J 
un  the  29th  of  January,  1810,  W.  Houston  paid  him,  E.  B., 
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18*21.       two  thousand  dollars  which  two  sums  were  all  the  payment! 

*^^^s~^~s  ever  made  to  him  by  W.  JZotwfen*  That  on  a  settlement 
of  their  accounts  on  the  llth  of  June,  1811,  a  balance  was 
BENSON.  found  due  from  W.  Houston  to  the  defendant  E.  B.,  which 
still  remained  due.  The  defendant  E.  B.  admitted  that 
the  trust  deed  was  without  any  other  consideration  than  as 
above  stated ;  and  he  denied  that  the  same  was  ever,  in  any 
manner,  kept  secret  and  concealed.  He  stated,  that  the 
lots  described  in  the  trust  deed  were,  and  during  the  life- 
time of  W.  Houston,  continued  to  be,  vacant  and  unoccupied, 
and  he  did  not  know  whether  any  taxes  or  assessments 
had  been  paid  on  them.  That  W.  Houston  died'  intestate, 
and  no  person  had  administered  on  his  estate.  That  soon 
after  the  executing  of  the  trust  deed,  Mary  H.  went  to  (:>•>  - 
gin,  where  she  died,  August  1th,  1806,  during  the  life  of  her 
husband,  leaving  Maria  Houston  (since  intermarried  with 
the  defendant  J.  R.  M.}  and  Elizabeth  H.  her  only  issue 
and  who  are  the  other  defendants.  The  answer  of  the  othei 
defendants  stated  that  Nicholas  Bayard,  on  the  8th  of  De- 
cember, 1797,  in  consideration  of  natural  love  and  affection 
for  his  daughter  Mary,  the  wife  of  W.  Houston,  conveyed  to 
her  and  her  husband,  in  fee,  the  one  fifth  part  of  all  his  real 
estate.  That  a  partition  was  made  between  W.  H.  and  his 
wife,  and  the  other  tenants  in  common  of  the  real  estate,  and 
the  lots  mortgaged  were  conveyed  in  severally  to  the  said  II . 
II.  and  his  wife.  The  deed  of  partition  was  dated  the  27th 
of  December,  1804.  That  Mary  H.  never  revoked  the  trusts 
contained  in  the  deed  to  E.  B.,  in  the  residue  of  the  lots, 
not  sold  or  retained  to  be  sold  for  the  payment  of  the  d<  h's 
mentioned  in  the  deed ;  and  that  E.  B.,  therefore,  on  the 
death  of  M.  //..became  seised  of  those  lots  to  the  use  of  the 
defendants  Maria  and  Elizabeth,  in  fee :  and  they  insisted 
that  William  H.  had  not,  at  the  time  the  mortgage  was  ex 

f  *  435  1  ecuted,  *any  estate  or  inter*  st  in  the  premises  ;  and  that  tho 
trust  deed  was  made  for  a  good  consideration,  and  ought  tc 
be  upheld  for  the  benefit  of  the  defendants  Maria  and 
Elizabeth. 

Tl  e  plaintiffs,  on  the  1st  of  November,  1819,  filed  a  sup- 
plemental bill,  in  which  they  charged  that  the  defendant  E. 
B  ,  ft  the  time  John  Hunter  lent  the  money  to  W.  Houston, 
was  informed  or  knew  of  the  same  ;  and  that  after  the  deatli  Oi 
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Man  H.,  he,  E.  B.,  had  frequent  conversations  with  the  per-        1821. 
son  employed  by  W.  Houston  to  negotiate  the  loan,  and  with  v-~^~x'~^--' 
the  person  employed  by  J.  Hunter  to  examine  the  titles  to       ROGERS 
the  lots  proposed  to  be  mortgaged,  in  which  conversation  he,       BENSOW 
E.  B.,  gave  no  notice  or  intimation  of  the  said  trust  deed; 
but,  on  the  contrary,  represented   W.   Houston  to  be  seised 
of  an  absolute  estate  in  fee  in  the  premises  mortgaged.     That 
before  the  execution  of  the  mortgage,  W.  Houston,  being  de- 
sirous to  sell  the  premises,  obtained  the  written  opinion  of 
E.  B.  as  to  the  nature  of  the  estate  of  W.  H.,  dated  May 
i4,  1808,  in  which  it  is  set  forth,  that  W.  H.  had  then  solely 
the  entirety  of  the  premises  ;  and  that  at  the  time  W.  Hous- 
ton was  negotiating  the  loan  of  J.  Hunter,  that  opinion  was 
shown  to  his  agent.     The  plaintiffs  submitted,  that,  if  the 
Court  should  be  of  opinion  that  the  debt  due  to  them  ought 
not  to  be  satisfied  out  of  the  mortgaged  premises,  that  then 
the  defendant  E.  B.  ought  to  be  decreed  to  pay  and  satisfy 
the  mortgage. 

The  defendant  E.  B.,  in  his  answer  to  the  supplemental  bill, 
stated,  that  after  the  execution  of  the  trust  deed,  it  was  dis- 
covered that  there  were  a  number  of  vacant  lots  belonging  to 
the  estate  of  Nicholas  Bayard,  which  it  was  believed  had 
never  been  aliened  by  him,  and  which  consequently  passed 
by  his  deed  of  gift  above  mentioned,  and  that  as  no  person 
appeared  to  claim  them,  the  co-donees  agreed  to  make  parti- 
tion thereof  between  them;  and  a  deed  of  partition,  bearing 
date  the  22d  day  of  July,  1806,  was  accordingly  *executed  [*4.'H5  J 
by  them ;  (except  the  wife  of  W.  Houston ;)  which  partition 
\vas  confirmed  by  an  act  of  the  legislature  passed  the  4th  of 
March,  1803.  That  W.  Houston,  afterwards,  being  desirous 
of  disposing  of  the  lots  which  fell  to  his  share  in  that  parti- 
tion, consulted  T.  Jl.  Emmet,  and  the  defendant  E.  B.,  us 
to  the  nature  of  his  estate  in  those  lots,  and  they  gave  him  a 
written  opinion,  dated  May  14th,  1808,  which  was  set  forth 
in  the  answer  that  it  was  not  a  joint  tenancy,  within  the 
statute  regulating  conveyances  by  joint  tenancy,  &c.,  and 
lh;it,  consequently,  on  the  death  of  Mrs.  Houston,  her  hus- 
l>:md  became  entitled  to  the  entirety.  The  defendant  E.  B. 
did  not  recollect,  nor  believe,  that  after  giving  that  opinion, 
ond  before  the  loan  by  J.  Hunter,  he  had  any  conversation 
with  any  person  respecting  it ;  and  as  to  the  other  matters 
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1821.       charged  in  the  supplemental  bill,  he  referred  to  his  answer  tc 
v-^-sx-^^  the  original  bill. 

June  6th.  The  cause,  this  day,  came  on  to  be  heard  oa  the 
BessoN       pleadings  and  proofs. 

T.  A.  Emmet,  for  the  plaintiff's. 

Boyd  and  £.  Jones,  for  the  defendants. 

July    30th.     The  cause   stood  over   for   consideration  10 
this  day. 

THE  CHANCELLOR.  I.  The  children  of  Mary  Houston 
have  a  valid  title  to  the  mortgaged  premises  under  the  deed 
of  trust  of  the  6th  of  June,  1805.  That  deed  was  founded 
on  a  valuable  consideration,  and  there  is  nothing  in  the  case 
to  impeach  its  validity,  It  referred,  by  way  of  recital,  to  the 
deed  of  Nicholas  Bayard  to  William  Houston  and  Mary  his 
wife,  of  the  date  of  the  8th  of  December,  1797,  for  one  equal 
[  *  437  ]  undivided  fifth  part  of  his  estate,  *and  to  the  partition  deed 
of  the  date  of  the  27th  of  December,  1804,  in  which  the 
premises  contained  in  the  trust  deed  were  released  to  Hous- 
ton and  his  wife,  in  fee,  by  the  other  tenants  in  common. 
The  conveyance,  on  its  face,  purported  to  be  made  in  con- 
sideration of  the  trusts  declared,  and  which  were,  that  the 
defendant  Benson  should  sell  the  whole  or  such  parts  as 
might  be  necessary,  of  the  estate  thereby  conveyed  to  him,  to 
pay  the  debts  of  William  Houston  then  due  or  contracted, 
and  to  hold  the  residue  of  the  estate,  if  any,  in  trust  for  the 
wife  and  her  heirs,  in  the  manner  particularly  described. 

This,  then,  was  a  conveyance  by  the  wife  and  her  husband 
of  their  joint  estate,  for  the  meritorious  purpose  of  paying  his 
debts,  and  of  settling  the  surplus  upon  her  and  her  children. 
The  husband  and  wife,  in  this  case,  were  not  properly  joint 
tenants  or  tenants  in  common,  for  they  were  but  one  person 
in  law,  and  could  not  take  by  moieties.  They  were  bot! 
seised  of  the  entirety,  and  neither  could  sell  without  the  con- 
sent of  the  other,  and  the  survivor  would  take  the  whole. 
The  same  words  of  conveyance,  which  could  make  two  other 
persons  joint  tenants,  will  make  the  husband  and  wife 
tenants  of  the  entirety.  This  is  a  nice  distinction  laid  down 
386 


CASES  IN  CHANCERY.  437 

ki  the  old  books,  and  which  has  continued  to  be  law  to  this  1821. 
day ;  and  the  special  provision  in  our  statute,  that  no  estate 
in  joint  tenancy  shall  be  held  under  any  grant  or  conveyance. 
unless  the  premises  were  expressly  declared  to  pass,  not  in 
tenancy  in  common,  but  in  joint  tenancy,  does  not  reach 
this  case,  for  the  estate  of  the  husband  and  wife  is*  not  a 
joint  tenancy.  (Litt.g.29l.  665.  Co.  Litt.  187.  b.  Bro. 
Abr.  tit.  cui  in  vita,  pi.  8.  Back  \.  Andrew,  2  Fern.  120. 
Green  v.  King,  2  Black.  Rep.  1211.  Jackson  v.  Stevens, 
16  Johns.  Rep.  110.) 

The  case  of  Ward  v.  Shallet  (2  Vesey,  16.)  is  very  much 
in  point,  in  respect  to  the  consideration  and  validity  of  this 
deed.  The  wife,  in  that  case,  had  a  contingent  interest  un- 
der *a  bond  given  by  the  husband  on  the  marriage.  She 
had  also  the  lease  of  an  office  left  her  by  her  father's  will. 
She  agreed,  in  consideration  of  settling  part  of  the  money 
arising  from  the  sale  of  the  office,  for  her  separate  use,  during 
her  husband's  life,  and  afterwards  for  her  children,  to  part 
with  her  contingent  interest  in  the  bond.  The  husband  be- 
came a  bankrupt,  and  his  assignees  endeavored,  by  bill, 
to  subject  her  separate  estate.  But  Lord  Hardwicke  held 
the  settlement  to  be  good,  and  the  deed  valid  against  cred- 
itors, for  it  had  a  sufficient  consideration  to  support  it,  and 
this  was  her  parting  with  her  contingent  interest  under  the 
bond,  which  may  be  a  consideration  as  well  as  a  certain  in 
terest.  The  consideration  takes  it  out  of  the  statute  of  Eliz. 
as  to  creditors,  "  to  bring  it  within  which,  it  must  be  proved, 
he  was  indebted  at  the  time  of  the  conveyance,  and  the  con- 
trary rather  appears  here."  The  bill  was  dismissed  as  far 
as  it  sought  to  impeach  the  deed.  But  Lord  Eld  on,  in  the 
case  of  Lady  ArundcU  v.  Phipps  and  Taunton,  (10  Vcsey, 
139.)  went  further,  and  held  that  a  purchase  by  a  married 
woman  from  her  husband,  through  the  medium  of  trustees, 
for  her  separate  use,  might  be  sustained  against  creditors,  if 
bona  fide,  and  for  a  valuable  consideration,  though  the  hus- 
band l;e  indebted  at  the  time. 

In  the  present  case,  the  wife  had  a  present  vested  interest, 
equal  to  that  of  her  husband  in  the  estate  conveyed,  and  n 
contingent  right  to  the  whole,  by  survivorship ;  and  she 
joined  in  a  conveyance  of  the  whole  to  pay  all  the  debts  of 
her  husband,  in  cons' deration  that  the  residue  should  be  set- 
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1821.  tied  upon  her  in  fee.  The  whole  estate  came  to  her  from 
her  father ;  and  is  it  possible  for  a  conveyance  to  be  upheld 
by  a  more  meritorious  and  valuable  consideration?  The 
conveyance  is  impeached,  not  by  any  then  existing  creditor, 
(for  they  were  all  provided  for,)  but  by  a  creditor  of  the 
husband,  for  a  debt  accruing  years  afterwards,  and  ?.fter  the 
death  of  the  wife. 

*There  was  no  existing  law,  that  required  this  trusrl  deed 
to  be  put  upon  record ;  and  there  are  no  circumstances 
showing  that  the  conveyance  was  intended  to  be  a  secret 
transaction.  It  was  as  notorious  as  any  other  ordinary  family 
settlement,  and  it  was  known  to  Judge  Livingston,  in  1805 
The  subsequent  mortgagee,  therefore,  took  a  mortgage,  from 
the  husband,  of  the  trust  lands,  at  his  peril,  and  under  the 
same  peril  that  any  other  purchaser  buys.  The  mortgaged 
premises  did  not,  at  the  time,  belong  to  the  husband,  but 
to  the  infant  children  of  his  deceased  wife  ;  and  their  vested 
interest  could  not  be  affected  by  any  act  of  their  father ;  nor 
have  the  plaintiffs  shown  any  right  to  come  in  as  creditois 
under  that  trust  deed. 

2.  There  does  not  appear  to  be  any  well-founded  pre- 
tence to  charge  the  defendant  B.,  in  his  individual  person, 
or  property,  with  the  payment  of  the  mortgage  debt  or  any 
part  of  it.  He  was  not  guilty  of  any  fraud,  by  the  opinion 
which  he  subscribed,  as  counsel,  on  the  14th  of  May,  1808. 
The  opinion  was  intended  to  refer  to  the  lands  specified 
in  the  partition  deed  of  the  22d  of  July,  1 806,  and  referred 
to  in  the  act  of  the  4th  of  March,  1808,  confirming  that  par- 
tition, and  those  lands  were  only,  as  the  act  says,  "  parcel 
of  the  lands  heretofore  of  the  said  Nicholas  Bayard"  and 
were  not  included  in  the  trust  deed.  It  is  true,  the  case, 
as  stated,  and  which  preceded  the  opinion,  was  broad 
enough  to  include  the  trust  property,  and  the  opinion  might 
seem  to  refer  to  the  whole  property  derived  to  Houston,  and 
his  wife,  from  her  father. 

The  general  description,  and  the  want  of  precision  in 
marking  the  property  to  which  the  opinion  was  intended  to 
apply,  has  probably  led  to  this  controversy,  and  to  the  at- 
tempt to  charge  the  trustee  with  fraud.  But  the  case  af- 
fords no  reasonable  ground  for  any  inference  of  fraud.  It  is 
impossible  that  the  defendant  could  have  seriously  meant 
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that  Houston  might  lawfully  traffic  with  the  property  then        18:21. 
held  by  the  defendant  in  trust  for  his  children ;  and  to  *sup-  ---^-^-^ 
pose  that  he  meant,  by  that  opinion,  to  afford   Houston  the 

means  to  cheat,  whenever  he  could  find  a  suitable  victim,       ?lNS'llf 

I      4 10 
would  be  most  extravagant  and  groundless.     The  defendant 

had  no  motive  for  such  an  act  of  depravity ;  and  the  charge 
is  repelled  by  the  intrinsic  circumstances  of  the  case,  as  well 
as  by  the  unimpeachable  character  of  the  party. 

The  defendant  B.  was  not  responsible  for  the  misapplica- 
tion, by  Houston,  of  his  opinion  to  fraudulent  purposes. 
The  statement  of  the  case  to  which  the  opinion  was  annex- 
ed, was  carelessly  drawn,  and  left  to  be  applied  to  property 
to  which  it  was  not  intended.  But  this  was  the  act  of  the 
defendant  as  counsel,  and  not  as  trustee,  and  it  would  be 
unjust  to  charge  him,  as  trustee,  because  his  opinion,  given 
in  the  way  of  his  profession,  was  fraudulently  misapplied  by 
H.  about  seven  months  after  it  was  given,  and  without  the 
knowledge  or  consent  of  the  defendant.  The  charge  could 
not,  in  any  case,  affect  the  vested  rights  of  the  children  of 
Mrs.  Houston;  nor  can  I  consent  to  make  the  defendant 
personally  responsible,  because  I  believe,  from  the  intrinsic 
circumstances  of  the  case,  from  the  answer,  from  the  want  of 
connection  in  point  of  time  and  reference  between  the  opin- 
ion and  the-loan,  from  the  absence  of  proof,  and  from  the 
character  of  the  defendant,  that  no  fraud  was  intended,  and 
that  the  opinion  had,  in  fact,  reference  to  the  twenty-one 
lots  contained  in  the  Second  partition  deed,  and  not  to  those 
in  the  trust  deed.  The  bill  must,  consequently,  be  dismissed 
WThout  costs. 

Decree  accordingly. 
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*MINUSE  and  others  against  Cox  and  others. 

Cox. 

Where  land  was  conveyed  to  the  defendant,  in  trust  to  sell  the  same  "  at 
auction,  or  otherwise,  in  whole  or  iu  parcels,  on  giving  three  weeks' 
notice  thereof;"  Held,  that  the  direction,  as  to  notice,  applied  only 
to  a  sale  by  public  auction,  and  that  the  trustee  having  a  discre- 
tion, a  private  sale  by  him,  without  any  notice,  was  valid. 

Where  a  trustee  is  directed  to  sell,  on  giving  public  notice,  &c.,  a 
sale  by  him  without  such  notice,  will  be  valid,  so  as  to  confer  a  good 
title  on  the  purchaser ;  hut  the  trustee  will  be  responsible  for  any  de- 
ficiency in  the  price,  below  the  real  value  of  the  land  sold  by  him. 

Where  there  is  no  unreasonable  delay  by  a  trustee,  in  applying  the 
trust  moneys,  according  to  the  directions  of  the  trust  deed,  and  lie 
does  not  apply  the  moneys  to  his  own  use,  he  will  not  be  chargeable 
with  interest. 

Objections  to  the  admissibility  of  evidence  before  a  master,  not  made 
the  ground  of  exception  on  the  report  being  filed,  will  be  considered 
as  waived,  and  cannot  be  raised  at  the  final  hearing. 

Affidavits  taken  ex  parte,  after  a  cause  has  been  set  down  for  a  final 
hearing,  are  inadmissible. 

To  give  effect  to  a  devise,  the  testator  must  not  only  be  actually  seised 
of  the  land  devised  at  the  time  of  making  his  will,  but  must  continue 
so  seised  to  the  time  of  his  death.  A  conveyance,  therefore,  by  the 
testator,  of  the  land  devised,  is  so  far  a  revocation  of  his  will. 

Although  the  plaintiff  was  entitled  to  file  his  bill  for  an  account  and  dis- 
tribution ;  yet  where  the  charges  of  fraud,  collusion  and  miscon- 
duct, against  the  defendants,  which  formed  the  main  ground  of  the 
suit,  were  proved  to  be  false,  unjust  and  vexatious,  it  was  dismissed 
with  costs,  as  to  the  defendants  not  liable  to  account,  and  the  de- 
fendant who  was  accountable  as  trustee,  was  allowed  all  his  taxable 
costs  and  extra  charges  and  expenses  out  of  the  fund,  before  dis- 
tribution. 

Nay  wth,  and  THE  bill,  filed  November  28,  1818,  stated,  that  the  plain- 
tiff Catharine,  who  married  the  plaintiff  John  Minuse,  was 
the  only  daughter  of  Alexander  Fink,  deceased.  Her 
father,  by  his  will,  dated  October  18,  1816,  gave  to  his 

[  *  442  ]       *daughter,  and  his  three  sons,  (defendants,)  equally,  all  his 
personal  estate,  and  to  his  daughter  a  house  and  lot  on  the 
corner  of  Grand  and  Second  streets,  in  the  city  of   New- 
York,    and    another   lot   adjoining  ;    and  devised  the  resi 
due  of  his  real  estate  to  his  executors,  in  trust,  to  sell  the 
same,  and  divide  the  same  equally  among  his  children,  and 
made  the  defendants,  Jamieson  Cox  and  David  Grim,  his  ex 
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scutors.  On  the  30th  of  October,  1816,  A.  F.,  the  testator, 
ro;iveyed  to  the  defendant  Cox  two  houses  and  lots,  No. 
37,  and  39,  in  Chatham  street,  a  house  and  lot  in  William  '*"* 
street,  and  three  lots  of  land  at  the  corner  of  Grand  and 
Second  streets,  and  a  mortgage  of  C.  and  T.  Coles,  dated 
April  26,  1816,  for  2,000  dollars,  and  all  the  bonds,  notes, 
debts,  and  personal  estate  of  A.  F.,  in  trust,  to  take  posses 
sion  and  receive  the  rents,  and  to  pay  thereout  sufficient  for 
the  comfortable  maintenance  of  A.  F.,  and  to  pay  his  debts, 
excepting  those  due  to  his  children ;  and  in  case  the  rents 
and  personal  estate  should  not  be  sufficient,  then  in  trust, 
after  his  death,  to  sell  at  auction  or  otherwise,  in  whole, 
or  in  parcels,  on  three  weeks'  notice,  the  real  estate,  or  so 
much  thereof  as  may  be  advisable  and  necessary,  and 
out  of  the  proceeds,  to  pay  the  costs  and  expenses,  and  the 
debts  due  by  A.  F.,  and  out  of  the  residue  to  pay  the  debts 
due  to  his  children ;  and  the  residue  to  divide  among 
his  children,  according  to  his  will.  A.  F.  died  December  11, 
1816 ;  and  the  deed  to  Cox  was  recorded  January  10,  1817. 
The  bill  further  stated,  that  the  plaintiff  Catharine,  some 
months  before  his  death,  supported  the  testator,  who  was 
indebted  to  her,  at  his  death,  850  dollars,  for  moneys  advanced 
to  him  and  for  his  use;  that  the  plaintiff/.  M.  executed  an 
assignment  to  the  plaintiff  J.  M.jun.,  reciting  the  will  of  A. 
F.,  and  that  he  was  indebted  to  «7.  M.  jun.,  in  500  dollars, 
;m:l  assigned  to  him  all  his  interest  under  the  will,  in  trust, 
that  J.  AT  jn-n.,  should  carry  into  effect  the  intentions  of  the 
will,  as  respected  the  plaintiff  Catharine.  That  /.  M.  was 
mi  !<•  a  plaintiff  for  the  sake  of  form  only,  having  no  interest 
in  the  suit.  That  the  defendant  Cox,  under  the  deed  of  irimt 
*to  him,  took  possession  of  the  property,  and  after  the  death  f  *  443  ] 
<>f  /.  F.  assumed  solely  the  trust  of  executor.  That  Cor, 
combining  with  the  other  defendants  to  defraud  the  plaintiff 
Catharine,  on  the  1st  of  May,  1817,  leased  the  lot  in  IVilham 
street,  to  the  defendant  Sparks,  for  an  inadequate  rent  of 
•100  dollars,  when  500  dollars  rent  was  offered  and  refused. 
That  the  defendant  Cor,  in  collusion  with  the  defendant  S., 
(a  son-in-law  of  A.  F.,)  and  the  defendant  A.  F.jun.,  in 
March,  1807,  agreed  to  sell  the  lot  in  IVilliam  street,  for  6,500 
dollars,  when  8,000  dollars  had  been  offered  for  it,  and  that 
without  any  notice  of  the  sale,  as  required  by  the  deed  of 
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1321.       trust.     That  the   defendant   Cox   collusivel}   and  corruptlj 
-^•^s-^*-    agreed    to  pay  certain  pretended   debts  of  ihe  defendants 
MISUSE       Philip  Fink  and  John  L.  Fink,  who  were  U  connive  at  th 
Cot-         said  sale,  and  which  debts  were  accordingly  paid. 

The  bill  further  charged,  that  the  defendant  Cox,  in  Sep- 
tember, 1818,  pretended  to  give  public  notice  of  sale  of  the 
two  lots  in  Chatham  street,  and  entered  into  a  corrupt  agree- 
ment with  the  defendant  R.  Brown,  to  allow  him  to  become 
the  purchaser ;  and  the  lots  were  accordingly  struck  off  to 
him,  at  an  inadequate  price,  and  corruptly  and  fraudulently 
sold,  on  a  tempestuous  day,  for  11,350  dollars,  though  some 
person  interested  under  the  will  requested  a  postponement 
of  the  sale.  That  the  lots  were  worth  16,000  dollars,  and 
the  defendant  C.  knew  that  other  persons  had  offered  that 
sum.  That  the  defendant  B.  is  the  son-in-law  of  the  de- 
fendant C.  That  the  defendants  P.  F.  and  A.  F.  jun. 
corruptly  agreed  with  the  defendant  C.,  to  allow  the  defend- 
ant B.  to  become  the  purchaser;  and  C.,  in  pursuance  of 
such  agreement,  paid  them  their  debts  against  the  estate  of 
the  testator.  That  the  defendants  C.  or  G.,  or  one  of  them, 
possessed  themselves  of  the  personal  estate  of  the  testator, 
and  applied  the  same  to  their  own  use,  and  refused  to  ac- 
count. That  in  December,  1818,  the  defendant  C.  furnished 
(  *  441  ]  an  account  of  moneys  received  *and  paid  by  him,  which  was 
false.  The  bill  prayed,  that  the  sales  to  &.  and  B.  might  be 
declared  fraudulent  and  void,  and  the  deeds  be  decreed  to 
be  delivered  up  and  cancelled,  and  that  the  defendants  be 
decreed  to  answer  for  the  fair  value  of  the  lots  so  sold,  or 
that  they  be  resold,  &c.  That  the  plaintiffs  Catharine  and 
J.  M.  jun.  may  be  quieted  in  the  premises  devised  to  the 
plaintiff  Catharine,  and  that  the  defendant  C.  may  be  de- 
creed to  come  to  a  fair  account  with  the  plaintiffs,  touching 
the  premises  so  conveyed  to  him,  and  to  pay  the  plaintiffs 
what  may  be  found  due;  and  that  the  residue  of  the  estate 
not  specifically  devised,  be  sold  and  distributed,  according  to 
the  trusts ;  and  for  general  relief. 

The  defendants  put  in  separate  answers ;  but  it  is  not 
necessary  to  state  them  particularly.  The  defendant  Cor,, 
in  his  answer,  admitted  the  will  of  A.  F.  and  the  trust  dc-d 
as  set  forth  in  the  bill ;  and  that  A.  F.  was  seised  of  the  real 
estate  desciibed  in  the  deed.  He  admitted  that  he  took 
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possession  of  the  property  mentioned  in  the  trust,  deed,  and        1821. 

received  the  rents  and  profits,  of  which  he  gave  a  full  ac-  x^*~^"^-^ 

count,  in  a  schedule.     He  admitted,  that  he  was  the  sole         1™SR 

acting  executor  ;  the  defendant  G.  never  having  qualified  or 

intermeddled  with  the  estate.     He  answered  every  part  of 

the  bill,  and  fully  denied  every  charge  of  fraud,  collusion,  or 

improper  conduct.     He  denied  that  he  had  ever  applied  any 

part  of  the  estate,  or  the  proceeds  thereof,  to  his  own  use,  or 

had  been  in  any  manner  benefited  thereby.     He  stated  that 

he  kept  the  moneys  of  the  estate  distinct  from  his  own,  and 

deposited  the  balance  due  from  him,  on  the  first  of  December 

last,  in  the  Mechanics  Bank,  where  it  still  remained.     The 

answer  of  the  defendants  S.  and  B.  confirmed  the  statements 

made  by  the  defendant   C.  as  to  the  sale  and  disposition  of 

the  lots. 

Witnesses  were  examined ;  and  an  order  of  reference  to 
a  master  was  made,  the  29th  of  June,  1820.  The  master's 
report,  dated  October  llth,  1820,  was  very  full  and  special. 
^Exceptions  having  been  filed  to  the  report,  they  were  re-  [  *  445  j 
ferred  by  an  order  of  the  17th  of  November,  1820,  to  the 
master  to  report  thereon,  and  leave  was  given  to  either  party 
to  produce  further  proof  before  the  master.  The  master 
made  a  report  on  the  6th  of  March,  1821.  All  the  material 
facts  admitted,  or  proved,  or  reported  by  the  master,  are 
sufficiently  stated  in  the  opinion  of  the  Court. 

May  30th.  The  cause  was  this  day  heard  on  the  plead- 
ings, proofs.  &c. 

A.  Burr,  for  the  plaintiffs. 
Slosson,  contra. 

THE  CHANCELLOR.  1.  The  allegation  of  fraud  or  breach  of 
Irust  in  the  defendant  Cox,  in  the  sale  at  auction  of  the 
houses  and  lots  No.  37  and  39  in  Chatham  street,  is  without 
a  shadow  of  foundation.  It  was  a  fair  and  regular  sale  on 
due  public  notice,  at  the  coffee  house  in  the  city  of  New- 
York,  and  for  a  fair  and  full  price,  and  in  the  pr.v  ence  of  a 
respectable  number  of  bidders.  This  is  the  opini  MI  of  the 
master,  and  this  is  my  opinion,  after  a  careful  review  of  all 
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1821.       tne  proofs.     The    pretence   of  its   being  a    stoimy  day  ia 

v-**-x-— ^^  destitute  of  any  real  solidity,  when  it  is  well  known,  that  in 

WIN  USE       tjie  ,^31  Of  a  crowded  and  busy  city,  and  in  the  very  heart 

Co*-         of  its  commerce,  such  a  circumstance,  unless  in  a  very  ex 

treme  case,  never  interrupts  or  disturbs  the  ordinary  course 

of  business.     The  reasoning  and  opinion  of  the  master  in-  his 

first  report,  of  the  llth  of  October,  1820,  seems  to  me  to  be 

conclusive.     It  is  further  to  be  observed,  that  the  plaintiff 

John  Minuse,  the  elder,  and  the  two  sons  of  the  testator, 

Alexander  and  John  L.  Fiiik,  were  present  at  the  sale,  and 

made  no  objection,  nor  did  they  request  any  postponement. 

The  only  evidence  of  such  a  request  is  the  testimony  of  Peter 

Dewilt,  who  says,  that  Mrs.  Minuse  made  such  a  request  on 

[  *  446  ]       the  morning  of  the  auction  *sale  to  a  person  whom  she  saw, 

but  whom  he  did  not  know  to  be  the  defendant  Cox.     This 

request  being  positively  denied  in  the  answer,  that  testimony 

is  of  no  avail. 

2.  Nor  is  the  charge  of  fraud  or  breach  of  trust,  in  re- 
spect to  the  renting,  and  in  respect  to  the  sale  of  the  house 
and  lot,  No.  238   William  street,  better  supported.     It  was 
prudently  rented  and  prudently  sold,  and  the  whole  charge 
going  to  impeach  the  motives  and  integrity  of  the  trustee  was 
equally  untrue  and  unjust.     The  sale  was  for  a  full  and  fair 
price,  and   that   decidedly  appears  from  the  weight  of  the 
where  a  trus-  testimony.     Nor  was  there  any  irregularity  or  breach  of  trust 
to^cn  fee  trust  in  selling  at  private  sale,  without  public  notice.     By  the  tes- 

JXcrtyauotioa»  tator's  will>  of  the  date  of  the  18th  of  October,  1816,  the 
or  otherwise,  in  testator  devised  the  residue  of  his  estate  to  his  executors  in 

whole  or  in  par-  t 

eels,  on  giving  fee,  and  in  trust,  "  to  sell  and  dispose  of  the  same  by  public 

three  weeks' no-  .  .  ,  ,  .         .        , 

tire."  &c.,  the  auction  or  private  contract,  as  to  them  or.  him  should  seem 
notice  applies  !o  expedient."  The  will  left  the  mode  and  manner  and  time 
a  sale  at  public  of  sa]e  entirely  in  the  sound  discretion  of  the  executors,  and 

auction:  and  the  * 

trustee  having  a  gave  no  direction  as  to  notice ;  and  it  is  to  be  observed,  that 

discretion,  a  pri-   .     .  .      .  .          .    .      ._ 

vate  sale  by  it  is  under  the  will  that  the  plaintiff  Catharine  was  entitled 
to  claim,  and  did  actually  receive  to  herself,  exclusively,  the 
two  lots  on  the  corner  of  Grand  and  Second  street",.  The 
trust  deed  which  followed  after  the  making  of  the  -vill,  de- 
clared, that  the  testator  was  desirous  that  the  residue  of  his 
estate,  "  might  be  sold  and  disposed  of,  after  his  Jcr>case 
among  his  children  and  next  of  kin,  according  to  the  di  v  <x 
of  his  last  ii-ill."  It  then  conveys  the  whole  real  and  r.  ' 
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estate  to  the  defendant  Cox,  in  fee,  and  in  trust,  to  sell  "  by        1821. 

public  auction,  or  otherwise,  and  together  or  by  parcels,  at  ^^^s^^^w 

his  and  their  discretion,  upon  giving  three    weeks'    notice       VI«ys 

thereof,  in  one  or  more  of  the  daily  public  newspapers  to  be         C(  •'*• 

published  in  the  city  of.  New-York."     The  trustee,  under 

this  deed,  as  well  as  under  the  will,  had  a  discretion  to  sell 

at  public   or  private   sale,   and   the  direction  to  give  three 

weeks',  public  notice  in  the  daily  ^papers,  evidently  alluded  to       [  *  447  , 

sales  at  auction,  and  not  private  sales.     The  direction  was 

to  give  three  weeks'  notice  thereof,  that  is,  of  the  auction. 

To  give  three  weeks'  notice  of  a  private  sale  would  be  absurd  ; 

and  it  would  be  equally  so  to  suppose  the  testator,  when  he 

gave  to  his  trustee  a  discretion  to  sell  at  auction  or  otherwise, 

that  he  meant  to  debar  him  from  accepting  of  an  advan- 

tageous offer,  because  there  had  not  been  three  weeks'  notice 

of  the  time  of  accepting  it.     These  words  must  be  construed 

according  to  the  reason  of  the  thing,  and  the  usages  of  busi- 

ness applicable  to  the  case  ;  and  there  can  be  no  possible 

doubt  of  the  intention  of  the  deed,  that  the  notice  should 

be  applied  to  the  auction  sales,  and  not  to  any  other. 

But  if  that  notice  did  apply  to  all  and  every  sale,  public      Buni-me  <ti 

,          .  T       i        u  •  •   *•  -^L    xi  rection  as  to  no 

and   private,  I  should  concur  in  opinion   with  the  master,  ticc,  did  appi> 
that  the  sale  without  the  notice  would  be  valid,  and  confer  a  iTcamU 


good  title  on  the  purchaser  ;  and  that  the  only  consequence  sal'.''    "    salo> 

•  without   notjcK, 

would  be,  that  the  trustee  might  be  responsible  for  any  defi-  wo»w  >>«  vai»i, 

....  1111  i         i         so  as  lo  coiifer 

ciency  in  the  price,  tor  which  it  sold,  below  the  real  value  a  good  tiiie  on 
of  the  land.  But  he  reports  that,  in  this  case,  the  house  and  Lm  oicVrustee' 
lot  sold  for  a  full  and  fair  price,  and  probably  for  as  much  ^1,^*  for 

or  more  than  it  would  have  fetched  at  auction.  It  appears  *">',  <icii<-'eiH-y 
,,  ~  .  t  °  i'ricc  '" 

further  in  proof,  that  the  private  sale  was  at  the  request  of  low  tbe  real  vaJ. 

the  plaintiff  John  Minusc,  the  elder,  and  of  the  defendant  Al- 


Fink. 

3.  Another  charge  of  fraud  and  breach  of  trust  in  the  de- 
funlant  Cox,  is  that  he  paid  the  debts  of  Alexander  and 
Pii'iHfi  Fink,  against  the  estate  of  the  testator. 

Those  debts  had  been  liquidated  and  acknowledged  by 
the  testator  himself,  umler  his  own  hand.  The  acknowledg- 
ment was  proved  by  the  plaintiffs,  the  elder  and  the  younger 
Minute  ;  and  the  account  of  Alexander  Fink,  in  particular, 
the  testator  acknowledged  and  signed  at  the  request-  of  the 
elder  Minusc.  One  of  the  witnesses  heard  both  John  Minusc 
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and  his  wife  declare,  on  the  very  day  the  testator  settled 
*these  accounts  with  his  two  sons,  that  they  were  satisfied, 
and  glad  it  was  settled.  The  weight  of  proof  was  also 
very  decidedly  in  favor  of  the  competency  of  the  testator, 
not  only  to  make  a  will,  (in  which  the  plaintiffs  acquiesce, 
for  the  plaintiff  Catharine  takes  under  it  a  specific  devise,) 
but  to  decide  on,  admit  and  acknowledge  the  demands  of 
his  two  sons.  After  such  settlements,  and  with  such  ap- 
probation, was  it  for  the  defendant  Cox  to  contest  them, 
and  throw  a  brand  of  discord  into  the  heart  of  that  family  ? 
There  is  no  color  for  the  accusation  of  a  breach  of  trust  on 
this  ground. 

4.  Another  charge  is,  that  the  defendant  Cor  paid  a  debt 
of  John  W.  Tathill  against  the  estate  ;  but  the  master  re- 
ports the  proof,  and  it  was  amply  sufficient  to  support  the 
charge,  and  justify  the  payment. 

Where  there       5.  The  counsel  for  the  plaintiffs  have  objected  to  the  mas- 
•t>le  delay  bya  ter's   report,   because   he  had  not   charged   the    defendant 


pMngibe'  trust  C°x  w*tn    interest   on   the  trust   moneys    which  had   from 
moneys  accord-  tjme  to  tjme  come  to  m's  hands.     But  the  master  observed 

ni^  to  thedirec- 

iions  of  the  trust  that  there  was  no  unreasonable  delay  of  the   defendant    C. 

deed,     and    he   .        .  „    ,    ,  .  ,  .  ... 

does  not  apply  in  the  payment  of  debts,  nor  any  evidence  that  any  of  the 

ittokis  own  use,  i      j    i_  r    j    *      i  •  Ti    c     *i_ 

iifisj.oichar^e-  moneys  had  been  applied  to  his  use.  It  further  appears, 
asic  wi;h  inter-  t]lat  the  testator  died  in  December,  1816,  and  the  trust 
deed  is  dated  the  20th  of  October,  1816  ;  and  by  the  1st 
of  December,  1317,  the  trustee  had  paid,  towards  debts  and 
necessary  disbursements,  16,568  dollars  and  35  cents,  and 
had  deposited  the  balance  in  bank,  on  the  first  of  Decem- 
ber. 1817.  There  was  no  proof  of  any  culpable  negligence 
_in  the  case;  and  the  master  would  have  done  injustice  to  the 
defendant  C.,  if  he  had  charged  him  with  interest.  This 
Court  is  as  solicitous  to  protect  a  faithful,  as  it  is  to  punish  a 
faithless  trustee. 

6.  The  counsel  for  the  plaintiffs  have  made  an  objection 
*o  the  admission  by  the  master  of  parol  proof  before  him,  as 
not  within  the  order  of  reference  of  the  29th  of  June,  18*70. 
'  *449  ]  But  as  far  as  parol  proof  was  admitted  *under  that  order,  it 
did  not  form  a  ground  of  objection  to  the  report  of  the'  1  1th 
of  October,  1820,  made  under  that  order,  nor  was  it  one  of 
the  five  objections  taken.  It  was  therefore  waived,  and 
cannot  be  raised  at  the  final  hearing.  This  is  a  clear  and 
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Gccisive  answer  to  the  objection;  and  as  far  as  parol  proof 
was  admitted  by  the  master,  under  the  second  order  of  ref- 
erence  of  the  17th  of  November,  1820,  it  is  sufficient  to  ob- 
serve,  that  the  order  expressly  declared,  that  "either  party 
might  give  further  proof  before  him,  as  to  the  point  so  ex- 
cepted  to."  And  it  is  worthy  of  notice,  on  this  point,  that 
the  order  of  the  17th  of  November  confirmed  the  report  in  all 
points  not  excepted  to,  and  the  exception  now  referred  to 
was  not  taken,  until  the  coming  in  of  the  second  report  in 
the  following  March. 

There  was  another  objection  to  the  second  report,  that 
the  master  had  not  stated  accurately  one  or  two  facts  in  re- 
lation to  the  testimony,  but  the  circumstances  referred  to 
were  so  immaterial,  as  to  the  merits  of  the  case,  whether 
they  were  correct  or  not,  that  I  have  not  thought  it  worth 
while  to  take  further  notice  of  them. 

7.  The  counsel  for  the  plaintiff  offered  at  the  hearing,  the 
affidavits  of  John  Puntzius,  and  John  Minuse,  the  plaintiff, 
taken  on  the  26th  of  May,  1821,  ex  parte,  and  after   the 
cause  was  set  down  for  final  hearing,  and  upwards  of  two 
months  after  the  coming  in  of  the  second  report,  and  the 
exception  taken  thereto.     This  was  an  irregularity,  and  an 
abuse  of  the  privilege  of  taking  testimony,  too  glaring  to 
suller  me  to  pause  for  a  moment,  in  declaring  them  to  be 
irregular  and  inadmissible. 

8.  The  master  has  mentioned  in  his  first  report,  that  it 
was  shown  to  his  satisfaction,  that  the  plaintiff,  John  Minuse, 
had  a  demand  against  the  testator's  estate  for  752  dollars 
and  82  cents,  including  the  boarding,  lodging  and  necessa- 
ries furnished  the  testator  by  Minuse  and  his  wife.     In  re- 
spect  to  this  debt,  it  is  to  be  observed,  that  the  bill  does 
not    embrace    it.      It    is   declared    that    the    plaintiff,    John 
* M!n use,  the  elder,  is  made  a  party  for  form  only,  and  that 
he  has  no  interest  in  the  suit ;  and  the  bill  states,  that  the  el- 
der Minuse  had  assigned  to  the  younger  Minuse.  all  his  right 
nud  interest  under  the  will  of  the  said  testator.     The  debt, 
therefore,  due  to  the  elder  Minuse,  was  not  included  in  the 
•  It  •••  1  «if  ;i<si<rnment;  f°r  it  was -not  a  right  or  interest  derived 
umiiT  the  will  or  deed  of  trust  of  the  testator.     In  respect 
to  that   debt,  the   elder   Minuse  stands  as  a  creditor,  and 
disclaims  to  sue  in  that  character  in  this  suit.     The  answer 
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1621.       says,  he  has  sued  at  law  for  his  demand,  and  that  the  suit 
v-**-sx— ^-^  was  then  at  issue,  and  we  have  no  concern  with  that  demand 
MI  VISE       m  t|lis  suit 

Cox.  9.  The  whole  ground  of  the  bill  has  failed;  and  the  highly 

io'afevUe'fihc  >nn<amed  and  most  injurious  charges  of  fraud,   corruption, 
lestaior     must  an(j  abuse  of  trust,  were  without  the  least  shadow  of  foun- 

coiiiinue  to  be 

seised   of  the  dation  in  truth  or  justice.     There  is  no  proof  that  even  the 

laml  devised  to  /•     i  i  •  ii--/v^.j. 

the  time  of  bis  conveyance  of  the  two  lots  given  to  the  plaintiff  Catharine, 
by  the  will  of  her  father,  had  ever  been  demanded  of  the 
trustee ;  and  as  these  lots,  as  well  as  the  rest  of  the  estate, 
had  been  conveyed  to  the  defendant  by  deed,  executed  sub- 
sequent to  the  will,  it  was  so  far  a  revocation  of  the  de- 
vise. It  was  a  subsequent  alteration  of  the  estate  by  the 
act  of  the  testator  himself,  and  the  testator  was  no  longer 
seised  after  the  conveyance  in  trust;  and  to  give  effect  to  a 
devise,  the  devisor  must  not  only  be  actually  seised  at  the 
time  he  makes  his  will,  but  he  must  continue  to  be  seised 
of  the  land  devised  at  the  time  of  his  death.  (Bro.  ALr. 
tit.  Devise,  pi.  15.  1  Rol.  Abr.  615.  and  pi.  6,  and  2.  pi. 
1.)  The  title  of  the  plaintiff  C.  to  these  two  lots  rested  on 
the  trust  deed,  and  not  on  the  will ;  and  the  defendant  C. 
had  a  right  to  retain  the  same  a  reasonable  time,  to  see  if 
the  sale  and  proceeds  of  them  might  not  be  wanted  to 
satisfy  debts.  There  was  no  default  on  the  part  of  the  de- 
fendant C.,  in  not  re-conveying  these  lots  to  the  plaintiff 
C.,  at  the  commencement  of  this  suit,  that  would  render 

|  *  45  ]  *him  deserving  of  blame.  There  should  at  least  have  been 
a  formal  demand  upon  him,  for  the  release  of  those  specific 
lots,  to  put  him  in  the  wrong ;  and  it  appears  now  to  be  ad- 
mitted by  the  counsel  for  the  plaintiff,  that  at  the  time  of 
the  first  reference  in  the  cause,  in  June,  1820,  to  have  an 
account  of  the  estate  taken  and  stated,  the  defendant  C. 
agreed  and  had  since  released  to  the  plaintiff  C.,  the  two 
lots  devised  to  her  by  the  will.  The  two  references  to  the 
master,  and  all  the  litigation  accompanying  it,  were  there- 
fore confined  to  the  charge  of  fraud  and  abuse,  which  have 
been  already  considered.  If  the  bill  had  simply  been  tc 
call  for  an  account  and  distribution,  there  would  have  been 
no  real  ground  to  complain.  What  then  remains  for  the 
defendant  Cox  to  do?  It  is  to  sell  at  auction  the  remaining 
lot  unsold,  and  to  retain  out  of  the  proceeds  of  that  lot, 
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and  of  the  surplus  moneys  in  hand,  sufficient  to  meet  the  1821. 
demand  at  law  of  the  plaintiff  John  Minusc,  and  to  dis- 
tribute  the  residue,  after  all  the  charges  of  this  suit  are 
deducted,  among  all  the  children  of  the  testator  in  ratable 
proportions.  And  considering  the  great  vexation,  and  in- 
justice, and  falsehood,  of  the  charges  forming  the  main 
ground  of  this  suit,  I  shall  direct:  1.  That  the  bill  as  to 
all  the  defendants,  except  the  defendant  Cox,  be  dismissed, 
with  costs  to  be  paid  by  the  plaintiffs.  2.  That  the  defend- 
ant Cox  recover  his  taxable  costs  of  this  suit,  and  charge 
the  same  upon  the  surplus  fund  coming  to  the  plaintiffs, 
or  to  one  of  them,  and  that  he  charge  all  his  other  extra  ex- 
penses and  charges  of  this  suit,  that  were  just  and  neces- 
sary, on  the  fund  at  large,  before  any  division  and  distribu- 
tion thereof.  3.  That  the  lot  remaining  unsold,  be  sold  in  a 
reasonable  time,  by  the  defendant  Cox,  at  auction,  on  giving 
three  weeks'  notice  ;  and  that  out  of  the  proceeds  thereof,  and 
of  the  moneys  in  hand,  he  retain  sufficient  to  meet  any  de- 
mand at  law  of  the  plaintiff  John  Minuse,  against  the  estate 
of  the  testator,  and  any  other  just  demand  now  existing;  and 
that  he  distribute  the  residue,  equally  and  ratably,  among 
*the  children  of  the  testator,  after  having  previously  deducted  [  *  457  ] 
his  extra  expenses  and  charges  justly  incurred  in  this  suit, 
from  the  fund  at  large,  and  his  taxable  costs  of  this  suit  out 
of  the  share  or  proportion  of  such  surplus  coming  to  the 
plaintiff  Catharine,  or  to  such  of  the  plaintiffs  as  may  law- 
fully represent  her.  And  the  plaintiffs  are  to  be  at  liberty,  at 
any  time  hereafter,  to  apply  to  this  Court,  by  petition  or  due 
notice,  on  the  foot  of  this  decree,  to  compel  a  performance  of 
the  same  on  the  part  of  the  defendant  Cox,  as  to  such  sale 
and  distribution,  according  to  the  directions  aforesaid. 

Decree  accordinl. 
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TITUS  against  NRILSON  and  others 

[Overruled,  3  Barb.  618.] 

The  Courts  of  law  having  decided,  that  a  mortgagor  in  p  >ssesgiori  of 
land  mortgaged  in  fee,  before  foreclosure  or  entry  by  the  .nortgagee, 
has  (in  regard  to  all  the  rest  of  the  world,  except  the  mortg.igee)  the 
legal  seisin,  nnd  that  his  equity  of  redemption  might  be  sold  on  exe- 
cution ;  and  that  in  case  of  his  death,  while  in  possession,  and  lf- 
fore  foreclosure,  his  widow  was  entitled  to  her  dower  in  the  land 
mortgaged,  of  which  she  could  not  be  deprived  by  a  purchaser  of  the 
equity  of  redemption  of  her  husband  ;  this  Court  will  follow  the  doc- 
trine of  the  Courts  of  law,  and  allow  the  widow  her  dower  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  on  a  bill  fora  fore- 
closure and  sale. 

As  where  the  wife  of  a  mortgagor  joined  in  a  mortgage  in  fee  ;  and  the 
mortgagor,  afterwards,  executed  a  second  mortgage,  in  which  the 
wife  refused  to  join ;  and  after  a  decree  for  sale,  on  a  bill  filed  by  the 
first  mortgagee,  but  before  sale,  the  mortgagor  died  ;  held,  that  hi? 
widow  was  entitled  to  her  dower  out  of  the  surplus  proceeds  remain 
ng  after  the  first  mortgage  debt  was  satisfied. 

THE  petition  of  Catharine  Neilson  was  presented,  claim 
ing  dower  out  of  the  proceeds  of  the  sale  of  an  equity  of  re- 
demption, in  certain  mortgaged  premises. 

*It  appeared  from  the  petition,  that  her  husband,  William 
Neilson,  during  the  coverture,  executed  a  mortgage  to  tre 
plaintiff,  William  Titus,  in  fee,  to  secure  the  payment  of 
10,000  dollars,  and  that  she  joined  in  the  mortgage,  and  duly 
executed  and  acknowledged  it.  Her  husband,  afterwards, 
gave  another  mortgage  upon  the  same  land,  to  the  defendant 
Coles,  to  secure  the  payment  of  a  sum  of  money  to  him  ;  but 
she  did  not  join  in  this  mortgage.  Titus  filed  a  bill  to  fore- 
close his  mortgage,  and  made  Neilson  and  his  wife,  and 
CnJts,  the  second  mortgagee,  parties.  The  petitioner,  in  her 
answer,  admitted  all  the  facts,  and  prayed  that  her  rights 
might  be  protected  and  preserved  ;  and  the  defendant  Coles, 
in  his  answer,  claimed  to  be  paid  his  debt  out  of  the  proceeds 
of  the  mortgaged  premises,  next  after  the  payment  of  the 
moneys  due  on  the  plaintiff's  mortgage  On  the  6th  of  A7o- 
vember,  1 820,  the  cause  was  brought  to  a  final  hearing,  and 
the  mortgaged  premises  decreed  to  be  sold,  and  the  proceeds 
of  the  sale  to  be  brought  into  Court,  and  the  debt  and  costs  du« 
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to  the  plaintiff  Titus  first  to  be  paid,  and  after  certain  other       1821. 
costs  were  deducted,  that  then  two  third  parts  of  the  residue    ^-*^v~^*~s 
of  the  proceeds  be  paid  to  Coles,  the  second  mortgagee,  and        7  '™s 
that  the  other  third  part  of  the  residue  "  abide  the  further      NF.ILSON. 
order  of  the  Court."     On  the  26th  of  November,  and  before 
the  sale,    William  Ncilson,  the   mortgagor,  died.     The  sale 
took  place  according  to  the  decree,  and  the  defendant  Coles 
became  the  purchaser,  and  after  the  payments  directed  by  the 
decree  to  be  made,  2,281  dollars,  being  one  third  part  of  the 
net  surplus,  was  retained  in  Court,  subject  to  the  question 
raised  by  the  petition,  whether  .the  widow  of  Neilson  was  en- 
titled to  dower  in  the  equity  of  redemption.     She   prayed 
that  the  said  sum  might  be  invested  in  productive  stock,  and 
the  interest  or  income  thereof  paid  to  her,  during  life. 

The  prayer  of  the  petitioner  was  resisted  by  the  defendant 
Coles,  who  claimed  the  whole  of  the  surplus  proceeds  towards 
satisfaction  of  his  mortgage,  and  he  denied  that  *the  widow        [  *454  I 
was  entitled  to  dower  in  the  equity  of  redemption. 

B.  Robinson,  for  the  petitioner.  He  cited  7  Johns.  Rep. 
278.  15  Johns.  Rep.  321.  1  Caines's  Ca.  in  Er.  47.  4 
Johns.  Rep.  41.  6  Johns.  Rep.  285.  1  Johns.  Ch.  Rep. 
45.  55,  56. 

P.  W.  RaMiff,  contra.  He  cited  Free.  Ch.  65.  97.  336. 
10  Fes.  263.  1  Bl  Com.  445,  notes.  Cruise's  Dig.  tit. 
12.  Trust,  ch.  2.  sec.  12.  2  P.  Wm.  700.  Ca.  temp.  Talbot, 
133.  2  Atlc.  525.  3  P.  Wm.  229.  2  P.  Wm.  719.  note. 
1  Bro.  C.  C.  326.  1  Pow.onMortg.35.  2  Bl.  Com.  132. 
I  Cruise's  Dig.  tit.  15.  ch.  3.  sec.  9.  6  Johns.  Rep.  290 
7  Johns.  R  p.  278.  Prec.  in  Chan.  137. 

THE  CHANCELLOR.  The  claim  of  the  widow  must  be  ad- 
mitted, according  to  a  series  of  decisions  in  the  Courts  of 
this  state.  In  England*  dower  is  considered  as  a  mere  legal 

fpf  *  O 

right,  and  equity  follows  the  law,  and  will  not  create  the 
right  where  it  does  not  subsist  at  law.  It  is  on  this  princi- 
ple, according  to  Lord  Redesdale,  (2  Sch.  and  Lnf.  388.) 
that  a  Court  of  Equity  will  not  allow  dower  of  an  equity  of 
redemption  reserved  upon  a  mortgage  in  fee,  though  there 
may  be  dower  of  an  equity  of  redemption  upon  a  mortgage 
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J821.       for  a  term  of  years,  because,  in  that  case,  the  law  gives  dower, 
v-^-s/—^-'   subject   to   the    term.     The  justice,   however,  of  allowing 
dower  of  an  equitable  estate,  seems  to  have  been  very  gen- 
Ni.ir.sojr       erally  felt  and  acknowledged  in  the  English  Courts  of  Equity. 
But  we  have  nothing  to  do,  at  present,  with  the  English  ad- 
judications on  the  subject ;  for  as  our  Courts  of  law  do  now 
allow  dower,  in  certain  cases,  of  an  eq-iity  of  redemption, 
this  Court,  according  to  the  doctrine  referred  to,  ought  to 
follow  the  law,  and  also  allow  dower  out  of  the  proceeds 
[  *  455  ]       of  the  equity  of  redemption,  *and  which   proceeds  have  in 
this  case  been  placed  before  the  Court. 

In  Waters  v.  Stewart,  (1  Caines's  Cases  in  Error,  47.  )  in 
which  the  decree  of  this  Court  was,  in  1804,  unanimously 
affirmed  in  the  Court  of  Errors,  it  was  established,  that  an 
equity  of  redemption  reserved  upon  a  mortgage  in  foe.  might 
be  sold  on  execution  at  law  against  the  mortgagor,  as  real 
estate,  so  long  as  the  mortgagor  was  in  possession,  and  there 
had  not  been  a  foreclosure  of  the  mortgage.  The  purchaser 
would  take  as  the  mortgagor  held,  subject  to  the  lien  and 
rights  of  the  mortgagee.  According  to  this  Jecision,  the 
mortgagor  was  regarded  as  seised  at  law,  before  foreclosure, 
or  entry  by  the  mortgagee.  In  pursuance  of  this  decision,  it 
was  decided  by  the  Supreme  Court,  in  1809,  in  Jackson  v. 
Willard,  (4  Johns.  Rep.  41.)  that  the  interest  of  the  mort- 
gagee in  the  mortgaged  premises, 'before  foreclosure  or  entry 
by  him,  was  not  the  subject  of  sale  on  execution  at  law  as 
real  estate.  The  one  decision  was  a  necessary  consequence 
of  the  doctrine  in  the  other.  This  doctrine  was  first  ap- 
plied in  the  case  of  Hitchcock  v.  Harrington,  in  1810,  (6 
Johns.  Rep.  290.)  to  the  case  of  dower.  The  mortgagor 
died  in  possession  after  the  debt  became  due,  and  before 
foreclosure;  and  he  was  held  to  have  died  seised,  in  respect 
to  the  dower  of  his  wife,  and  that  she  was  entitled  to  dower, 
as  against  a  purchaser  holding  under  the  heir.  But  in  that 
case,  the  mortgage  was  no  longer  subsisting,  and  had  be^n 
paid  off  and  satisfied  by  the  purchaser  ;  and  the  case  18 
only  worthy  of  notice  in  this  review,  for  the  recognition 
which  it  contains  of  the  doctrine,  that  the  mortgagor,  in  re- 
spect to  all  the  world  but  the  mortgagee,  continued  seised  in 
law,  so  long  as  the  mortgagee  had  not  exerted  his  right  of 
entry  or  foreclosure  under  his  mortgage,  and  that  such  a 
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seisin  was  sufficient  for  the  wife's  dower.  The  case  of  Col-  i821. 
lins  v.  Torn/,  (7  Johns.  Rep.  278.)  went  a  step  further,  and  x^-xx- ^ 
held  that  the  estate  of  the  mortgagor  was  the  real  estate  at  TITUS 
law,  and  that  the  widow  of  a  person  purchasing  *of  the  NEU.SON. 
mortgagor,  subsequent  to  the  mortgage,  might  recover  her 
dower,  against  a  purchaser  under  the  husband,  who  could 
not  set  up  the  mortgage,  even  as  a  subsisting  title,  there 
having  been  no  entry  or  foreclosure  under  it.  In  that  case, 
however,  the  mortgage  was  not  considered  as  any  longer  a 
subsisting  title  ;  but  in  respect  to  the  general  doctrine,  that 
the  mortgagor,  before  entry  or  foreclosure,  was  seised,  and 
that  no  purchaser  of  the  equity  could  set  it  up  in  bar  of 
dower,  the  Court  go  on  and  observe,  that  it  did,  "  in  effect, 
enable  the  wife  to  be  endowed  of  an  equity  of  redemption, 
and  under  the  above  limitations,  it  was  just,  and  consistent 
with  principle,  that  she  should  be  endowed  of  it.  We  can- 
not now,  (alluding  to  the  above  decisions,)  with  any  justice 
or  consistency,  say,  that  the  interest  of  the  mortgagor  is  the 
real  estate  at  law,  and  yet  that  it  is  not  such  an  estate,  when 
the  mortgagor's  widow  comes  to  ask  her  dower  of  the  heir 
or  grantee  of  her  husband.  The  plain  and  necessary  rule 
is,  to  allow  her  the  dower,  which- she  must  take,  as  the  heir 
or  purchaser  takes  the  estate,  subject  to  the  mortgage." 

It  is  to  be  observed,  that  the  mortgage,  in  that  case,  was 
given  by  a  person  from  whom  the  husband  purchased,  and, 
therefore,  the  interest  of  the  wife,  as  well  as  of  the  husband, 
subsequently  acquired,  might  have  been  held  subject  to  the 
mortgage.  It  could  not  have  been  intended,  by  any  obser- 
vations in  the  case,  that  if  the  husband,  during  coverture, 
and  while  seised  of  the  equity  of  redemption,  should  mort- 
is iLr<-  that  equity,  that  the  right  of  dower  of  the  wife  could  be 
affected  by  that  mortgage  any  more  that  by  an  absolute  sale 
of  the  equity. 

The  case  of  Coles  v.  Coles  (15  Johns.  Rep.  319.)  went  a 
step  still  further,  and  held,  that  where  a  person  seised  of 
land  in  fee,  mortgages  it,  and  afterwards  marries,  his  widow 
xvas  entitled  to  dower  out  of  that  equity  of  redemption, 
against  the  purchaser  of  that  equity,  though  the  mortgage 
*was  still  subsisting.  Here  was  a  final  and  full  establish-  [  *  457  ] 
ment  in  our  Courts  of  law  of  the  principle  not  admitted  in 
the  English  Courts  of  law,  that  a  wife  could  be  endowed 
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of  an  equity  of  redemption  arising  upon  a  mortgage  in  fee, 
and  this  Court  ought  to  follow  the  rule  of  law.  It  ought  to 
do  so,  according  to  the  rule  and  practice  of  the  Courts  of 
UI.SO.T  Equity  in  England,  in  the  like  case,  and  because  the  doctrine 
recognizing  the  legal  title  of  the  mortgagor  before  foreclosure, 
first  originated  in  this  Court,  and  was  confirmed  in  the  Court 
of  Appeals,  and,  finally,  because  it  is  a  most  just  and  rea- 
sonable doctrine,  and  has  been  so  acknowledged  throughout 
the  history  of  the  cases. 

When  Coles  took  his  second  mortgage,  he  took  it  as  a 
purchaser  would  have  taken  the  equity,  subject  to  the 
right  of  dower  of  the  wife ;  and  if  he  did  not  deem  the  secu- 
rity sufficient,  under  that  condition,  he  should,  as  the  first 
mortgagee  did,  have  procured  a  release  of  her  right. 
When  th,e  wife  joined  in  the  first  mortgage,  she  only  part- 
ed with  her  right  of  dower  to  the  extent  of  that  mortgage 
debt,  and  she  would  have  been  entitled  to  have  redeemed 
the  mortgage,  upon  her  husband's  death,  for  the  sake  of 
her  dower,  and  to  reinstate  herself  in  all  her  rights.  If  she 
consents  to  a  sale  under  the  first  mortgage,  it  is  with  a  res- 
ervation of  her  rights ;  and  if  the  right  of  dower  be  con- 
summated by  the  husband's  death,  before  the  sale,  (for  it 
is  clear,  that  she  would  have  had  no  claim  upon  the  pro- 
ceeds, after  the  satisfaction  of  the  first  mortgage,  if  her  hus- 
band had  been  living,)  she  has  a  good  right  in  equity  to 
have  her  dower  satisfied  out  of  the  surplus  proceeds,  which 
represent  the  equity  of  redemption.  Suppose  the  land 
could  properly  have  been  sold  in  parcels,  and  the  direction 
in  the  decree  had  been  to  have  sold  only  one  parcel  of  the 
mortgaged  premises,  sufficient  to  have  satisfied  the  first 
mortgage,  she  wou.ld  have  been  most  clearly  entitled  to  her 
=158  ]  dower  in  the  residue  of  the  land,  in  preference  *to  the 
claims  of  the  second  mortgagee  ;  and  then,  according  to 
ihe  doctrine  on  the  part  of  Coles,  the  second  mortgagee,  her 
right  must  depend  upon  a  circumstance  resting  so  entirely  in 
discretion,  as  the  mode  to  be  adopted  for  satisfying  the  mort- 
gage sought  to  be  foreclosed  by  the  bill.  Her  right  must  be 
of  a  more  fixed  and  stable  character. 

In  Tabele  v.  Tabele,  (1  Johns.  Ch.  Rep.  45.)  there  was 
no  question  raised,  or  opposite  interests  set  up,  but  it  seemed 
to  be  assumed,  as  the  course  of  the  Court  in  such  cases, 
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to  allow  to  the  widow  her  dower  out  of  the  surplus  proceeds        1821 
of  the  mortgaged  premises,  after  satisfying  the  mortgage  in  x 
which  she  had  joined.  I  do  not  perceive  what  right  a  subsequent 
mortgagee  of  the  husband's  equity  has  to  that  equity  or  its  pro- 
ceeds, in  a  case  in  which  the  wife  was  no  party  to  the  mortgage^ 
which  any  subsequent  purchaser,  or  other  lawful  representa- 
tive of  the  husband,  would  not  equally  have. 

I  shall  accordingly  grant  the  prayer  of  the  petition,  by 
directing,  that  the  sum  of  2,281  dollars  be  invested  in  gov- 
ernment stock,  and  the  income  thereof,  as  it  may  be 
received  from  time  to  time,  be  paid  to  the  petitioner  during 
her  natural  life,  and  that  the  principal,  after  her  death,  and 
the  income  thereafter  accruing,  remain  subject  to  the  further 
»rder  of  the  Court.  Her  claim  to 'costs  against  him  is  denied. 

Order  accordingly. 
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In 


*E.  COOPER  against  REMSEN  and  others. 

A  testator,  by  his  will,  gave  to  the  plaintiff,  his  daughter,  a  during  hor 
separation  from  W.  C.,  her  husband,  one  thousand  dollars  a  year," 
which  he  charged  on  his  real  estate ;  and  the  daughter  was,  in  fact 
living  separate  from  her  husband  when  the  will  was  executed ;  bin 
they,  afterwards,  lived  together,  and  were  living  and  cohabiting  to- 
gether, at  the  time  of  the  testator's  death  ;  and,  about  three  months 
after  his  death,  they  again  separated  and  continued  to  live  separate 
for  a  year :  Held,  that  the  legacy  depending  on  a  separation  which 
existed  at  the  time  of  the  execution  of  the  will,  between  the  legatee 
and  her  husband,  and  with  a  view  to  that  fact,  the  condition  annexed 
was  lawful  and  proper ;  and  the  separation  having  ceased,  when  the 
will  took  effect  by  the  death  of  the  testator,  there  was  an  end  to  the 
legacy ;  and  a  voluntary  separation  of  the  plaintiff  and  her  husband, 
after  the  death  of  the  testator,  would  not  entitle  her  to  it. 

THE  bill  stated,  that  the  plaintiff  was  the  widow  of  W. 
Cooper,  deceased,  and  daughter  of  Isaac  Clason,  deceased. 
That  on  the  26th  of  September,  1810,  /.  C.  made  his 
will,  to  which  he  added  a  codicil,  dated  February  14, 
1815,  a  short  time  before  his  death,  by  which  he  appointed 
two  additional  executors.  The  defendants,  Rcmscn,  Dickin- 
son, and  Delaplaine,  were  the  executors.  The  will  con- 
tained the  following  clause :  "I  give  and  devise  to  my 
daughter  Eliza  Cooper,  her  heirs  and  assigns,  forever,  all 
the  furniture  which  she  has  received  from  me,  amounting 
to  3,570  dollars  and  23  cents,  and  which  now  stands  in  m} 
books  against  her,  and  in  full  satisfaction  of  all  further  pro- 
vision out  of  my  estate.  I  do  give  and  bequeath  to  her, 
during  her  separation  from  William  Cooper,  her  present 
husband,  one  thousand  dollars  a  year,  which  sum  is  hereby 
charged  upon  my  real  estate,  and  shall  be  paid  by  the  other 
children,  in  proportion  to  their  income  arising  out  of  *their 
portions  of  the  real  estate :  and  I  do  hereby  declare  it  to 
be  my  intention,  that  neither  my  said  daughter  Eliza  Cooper, 
nor  any  of  her  children  by  the  said  William  Cooper,  shall 
inherit  any  part  or  portion  of  the  real  estate  hereafter  de- 
vised, or  the  rents,  issues  or  profits  thereof,  as  heirs,  01 
heirs  to  any  of  my  other  children,  nor  shall  she,  nor  any  o 
her  said  children,  be  considered  or  adjudged  as  the  lega 
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representative,  or  representatives,  of  any  of  my  other  children,  1821 . 
so  as  to  be  entitled  to  recover  any  portion  of  my  real  or  ^^—x^x,^ 
personal  estate,  except  that  which  I  have  hereby  expressly 
given  to  her."  On  the  26th  of  September,  1810,  and  before  RB*SKI» 
that  time,  the  plaintiff  and  her  husband  W.  C.  lived  sepa- 
rate and  apart,  and  she  then  resided  with  her  father.  This 
separation  continued  for  eight  or  ten  months,  when  they 
again  lived  and  cohabited  together.  The  bill  further  stated, 
that  a  disagreement  existed  between  the  plaintiff's  husband 
and  her  father,  at  the  time  the  will  was  made,  and  which 
continued  to  his  death.  That  shortly  after  her  father's  death, 
she  was  constrained  by  her  husband  to  live  separate  and 
apart  from  him,  and  so  continued  to  live  separate,  for  more 
than  a  year.  That  the  separation  was  not  induced  by  any 
desire  on  the  part  of  the  plaintiff  to  obtain  the  legacy  given 
to  her  by  her  father's  will ;  and  she  was,  at  the  time  of  the 
separation,  ignorant  of  the  contents  of  the  will.  That  the 
separation  was  compulsory,  and  against  the  will  of  the 
plaintiff.  That  the  real  estate  was  more  than  sufficient  to 
pay  all  the  debts,  and  the  legacy,  &.c.  That  her  husband, 
IV.  C.,  was  unable  to  maintain  her,  and  died  intestate,  No- 
rt-mhcr  1,  1819;  and  his  property  was  not  sufficient  to  pay 
his  debts.  That  she  has  three  children  by  W.  C.,  who  are 
infants,  and  they  are  destitute  of  the  means  of  support. 
That,  she  had  offered  to  the  executors  and  heirs  of  /.  C., 
security  to  refund,  in  case  of  a  deficiency  of  assets.  That 
her  sisters,  /.  and  E.,  had  satisfied  her,  as  to  that  part  of  the 
legacy  chargeable  on  their  portions  of  the  real  estate,.  She 
*  prayed  that  the  defendants  might  be  decreed  to  pay  to  her  [  *  101 
the  arrears  of  the  annuity,  given  by  her  father's  will,  with 
interest,  and  for  general  relief. 

The  answers  admitted  most  of  the  facts  charged  in  the  bill. 
That  the  plaintiff  and  her  husband  lived  apart  when  the  tes- 
tator, /.  C.,  made  his  will,  but  were  living  together  when  the 
codicil  was  made,  which  fact  was  known  to  the  testator.  It 
was  proved,  that  about  three  months  after  the  death  of  the 
testator,  the  plaintiff  and  her  husband  separated,  and  con- 
tinued to  live  separate  for  a  year. 

//    Vedgwick,  for  the  plaintiff. 
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B-  Robinson,  contra. 

rpHE  CHANCELLOH.  I  nave  had  occasion  already  to  ex 
press  my  opinion,  on  the  condition  annexed  to  the  legacy 
to  the  plaintiff.  (3  Johns.  C/i.  Rep.  382.  522.)  The  testator 
intended  to  make  the  provision  for  the  plaintiff,  during  her 
separation  from  her  husband,  and  that  separation  actually 
existed  at  the  date  of  tl.e  will.  He  only  intended  it  to  con- 
tinue "  during  the  separation  ;"  and  at  the  time  of  his  death 
there  was  no  separation,  but  the  plaintiff  and  her  husband 
lived  and  cohabited  together,  as  husband  and  wife.  The 
testator  had  a  right  to  judge  for  himself,  whether  any,  and 
what  provision  he  would  make  by  will  for  the  plaintiff,  and 
he  determined  to  give  her  the  furniture  she  had  received 
absolutely ;  but  he  expressly,  and  in  very  clear  and  determi- 
nate language,  excluded  her  from  any  share  of  his  estate, 
except  the  annuity  in  question,  upon  the  condition  expressed. 
The  Court  cannot  make  a  will  for  the  testator,  but  it  is  bound 
to  support  the  will  as  it  is  made,  if  the  condition  is  not  void 
by  being  impossible,  or  contra  bonos  mores.  There  is  a  wide 
difference  between  a  bequest  to  a  daughter  during  her  sepa- 
462  ]  ration  from  her  husband,  when  the  separation  *was  then  actu- 
ally existing,  without  being  procured  by  the  testator,  and  a  leg- 
acy to  her,  if  she  lived  apart  from  her  husband;  for  that  would 
be  to  hold  out  a  temptation  to  a  separation,  which  would  be 
contra  bonos  mores.  The  legacy  would  be  simple  and  pure 
in  the  latter  case,  according  to  the  decision  of  Lord  Northing- 
ton,  in  Brown  v.  Peck ;  (1  Eden,  140.)  but  in  the  former 
case,  the  legacy  depends  upon  the  fact  of  separation  then 
already  commenced,  and  was,  in  that  event,  a  kind  and 
charitable  provision. 

The  condition  annexed  to  the  legacy  being,  in  this  case, 
lawful,  the  plaintiff  must  bring  herself  within  its  terms,  to 
entitle  her. to  the  annuity;  and  she  has  failed  on  this  point 
of  fact.  She  and  her  husband  lived  together  at  the  time  of 
the  testator's  death  ;  and  they  separated  in  three  months 
after  his  death,  and  continued  separate  for  one  year.  I  am 
to  presume  that  they  then  came  together  and  cohabited  until 
her  husband's  death,  which  was  upwards  of  four  years  after 
the  death  of  her  lather.  The  separation  of  her  and  her  hus- 
band by  his  death,  was  not  the  separation  alluded  to  or  in 
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ten; led  by  the  will.  The  testator  evidently  referred  to  a  1821. 
separation  in  the  lifetime  of  the  husband  j  and  he  only  in- 
tended  to  make  a  provision  for  her  during  that  interval,  for 
he  declares,  that  he  gives  her  the  furniture  "  in  full  satisfac- 
tion  of  all  further  provision  out  of  his  estate."  The  question, 
then,  is,  whether  the  plaintiff  was  entitled  to  the  annuity 
during  the  separation  of  a  year  subsequent  to  the  testator's 
death  ?  I  have  already  observed,  when  the  suit  was  before 
me  for  the  annuity,  which  was  brought  in  the  lifetime  of  the 
husband,  that  a  voluntary  separation  of  the  plaintiff  and  her 
husband,  after  the  testator's  death,  would  not  entitle  her  to 
the  legacy.  She  must  show,  at  least,  an  involuntary  separa- 
tion, coerced  and  rendered  necessary,  by  the  acts,  or  by  the 
desertion  of  the  husband.  We  have  no  such  proof  in  this 
case.  We  have  only  proof,  by  one  witness,  of  the  real  fact 
of  separation  for  one  year,  and  that  is  not  sufficient.  The 
plaintiff  may  *have  voluntarily  renounced  her  conjugal  duties.  [  *  463  1 
She  avers  in  the  bill,  that  the  separation  was  against  her 
will ;  but  the  defendants  do  not  admit  it,  in  their  answers, 
and  she  furnishes  no  proof  of  the  manner  and  cause  of  the 
separation.  She  was  bound  to  make  out  her  case,  especially 
as  it  had  been  declared,  when  her  case  was  formerly  before 
the  Court,  that  an  involuntary  separation  on  her  part  was 
indispensable  to  be  shown. 

I  incline  to  think,  that,  if  the  subsequent  separation  had 
been  involuntary,  it  would  not  have  satisfied  the  will.  The 
testator  must  have  made  the  will  in  reference  to  the  actual 
separation  existing  at  the  time  he  made  it,  and  the  separation 
must  have  been  subsisting  at  his  death, -when  the  wih  tooR 
effect,  to  bring  the  plaintiff  within  its  terms.  If  he  had  made 
the  will  in  reference  to  a  separation,  to  take  place  after  /i?s 
death,  it  would  have  been  a  provision  contrary  to  good 
morals,  arid  good  policy,  because  it  would  be  holding  out 
a  temptation  to  the  parties  to  separate,  by  private  agree- 
ment, for  the  very  purpose  of  acquiring  the  annuity.  And 
it  would  be  extremely  dangerous  to  allow  the  wife  to  set  up 
a  separation,  subsequent  to  her  father's  death,  and  to  claim 
a  benefit  from  it.  Such  a  claim  is  liable  to  great  abuse,  and 
ought  to  be  viewed  with  extreme  suspicion.  If  the  condition 
be  valid,  as  I  think  it  was,  for  the  reasons  already  mentioned, 
then  the  condition  must  have  been  fulfilled  at  the  testator's 
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1821.  death;  and  a  subsequent  fulfilment  of  it  is  inadmissible  on 

^-*-N/-^/  every  principle  of  sound  policy. 

KKNNT 

v. 

Ul'ALL  Bill  dismissed,  without  costs. 


"  *  464  ]  *£.  S.  KENNY  against  UDALL  and  KENNY. 

[Followed,  6  Johns.  Ch.  27, 181 ;  1  Paige  463;  4  Id.  74.  Modified,  8  Cow.  590.] 

The  equitable  right  of  the  wife  to  personal  property  in  the  hands  cf 
her  trustees,  cannot  be  disposed  of  by  the  husband,  without  making 
a  suitable  provision  for  her  support. 

The  wife's  equity,  as  it  is  called,  attaches  upon  her  personal  property, 
whenever  it  is  subject  to  the  jurisdiction  of  the  Court,  and  is  the  ob- 
ject of  a  suit,  into  whose  ever  hands  it  may  have  come,  or  in  what- 
ever manner  it  may  have  been  transferred :  and  it  makes  no  differ- 
ence, whether  the  application  to  the  Court  be  by  the  husband,  or  his 
representatives  or  assignees,  in  order  to  obtain  possession  of  the  prop- 
erty, or  whether  it  be  by  the  wife  or  her  trustee,  seeking  a  provision 
out  of  the  property.  And  this  equity  is  equally  binding,  whether  the 
transfer  of  the  property  be  by  operation  of  law,  or  by  the  act  of  the 
party  to  general  assignees,  or  to  an  individual,  or  whether  the  partic- 
ular transfer  was  voluntary,  or  made  upon  a  good  and  valuable  con- 
sideration. And  the  Court  may,  in  its  discretion,  give  the  whole,  or 
part  only  of  the  property,  to  the  wife,  according  to  the  circum- 
stances of  the  case. 

Where  the  husband  lives  with  his  wife,  and  maintains  her,  and  has  not 
misbehaved,  the  course  is  to  allow  him  to  receive  the  interest  and 
dividends  on  her  property. 

As,  where  bank  stock,  settled  by  a  father  on  his  infant  daughter,  placed 
in  the  hands  of  the  assistant  register  of  this  Court,  as  trustee,  to  exe- 
cute the  trusts  in  her  favor,  declared  by  the  deed  of  settlement,  was, 
within  one  year  after  her  marriage,  and  while  she  was  an  infant,  sold 
and  transferred  by  her  husband  and  her,  for  a  valuable  consideration, 
the  assignee  knowing,  at  the  same  time,  of  the  deed  of  settlement  and 
the  infancy  of  the  wife,  the  assignment,  on  a  bill  filed  by  the  wifo 
against  her  husband  and  his  assignee,  was  declared  to  be  null  and 
void,  so  far  as  respected  the  wife's  equity  ;  and  the  husband  having 
misbehaved  himself,  the  dividends  were  directed  to  be  paid  to  the 
wife  herself,  until  she  came  of  age ;  with  liberty  for  her  then  to  ap- 
ply for  such  suitable  provision  out  of  the  property  as  might  be  deter- 
mined, on  the  usual  reference  to  a  master. 

June  u,  and       THE  plaintiff,  the  wife  of  the  defendant  Edward  M.  L 
\  *  465  1       Kenny,  being  an  infant,  and  permitted  to  sue  in  forma 
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veris,  by  E.  Elmendorf,  her  next  friend,  filed  her  bill  the  1821. 
1 1th  of  November,  1820,  against  the  defendants.  She  was  v^~v—>fc.-' 
the  daughter  of  Thomas  Hewitt,  late  of  Cheshire  in  England,  K™NV 
deceased,  who  removed  to  New-York  about  the  year  1810,  UI>ALU 
and  died  here,  the  12th  of  October,  1814,  possessed  of  con- 
siderable property.  The  plaintiff"  was  bom  in  Cheshire,  the 
9th  of  November,  1801.  Her  father  owned  310  shares  of 
stock  in  the  Bank  of  America  ;  and  on  the  1st  of  June,  1814, 
executed  a  deed  of  settlement,  by  which  he  transferred  those 
shares  to  the  President,  Directors  and  Company  of  the  Bank 
of  America,  in  trust,  for  the  following  uses:  1.  To  pay  the 
bank  what  he  owed  them  ;  and  then  to  pay  him  all  dividends 
on  the  sto^k,  and  to  retransfer  it,  when  requested  by  him  in 
writing :  2.  To  dispose  of  sufficient  of  the  stock,  to  carry  into 
effect  the  trusts  therein  after  expressed,  and  to  defray  the 
expense  of  executing  them,  and  also  to  pay  one  thousand  dol- 
lars to  his  wife,  as  soon  as  she  might  want  it,  after  his  decease  : 
3.  To  pay  his  son  Thomas  4,000  dollars,  as  soon  after  his  de- 
cease as  they  might  think  proper :  4.  To  pay  his  daughter  E'iza 
(the  plaintiff)  the'dividends  on  eight  thousand  dollars  of  the 
stock,  as  the  same  should  accrue,  for  her  education,  which  was 
to  be  under  the  care  of  her  mother,  and  to  transfer  the  prin- 
cipal to  her,  (the  plaintiff,)  at  the  age  of  twenty-one  years; 
and  should  she  die  before  twenty-one,  and  without  issue,  the 
principal  to  go  to  his  son  Thomas,  &c.,  stating  other  trusts. 
A.fter  the  death  of  T.  Hewitt,  his  widow,  the  mother  of  the 
plaintiff,  obtained  letters  of  administration  upon  his  estate, 
and  was  appointed  guardian  of  the  plaintiff.  The  mother 
died  on  the  9th  of  October,  1819.  Previous  to  her  death, 
on  petition  to  this  Court,  Isaac  L.  Kip,  the  assistant  register, 
\vas  appointed  trustee  to  receive  the  dividends  on  the  8.000 
dollars,  and  to  pay  the  same  over  to  the  mother  of  the  plain- 
tiff, for  her  education,  whereby  she  became  a  ward  of  this 
Court.  On  the  19th  of  January,  1813,  she  married  with  the 
defendant  K.,  without  *the  consent  of  her  mother,  being  *46l>] 
then  about  sixteen,  and  at  a  boarding  school.  On  the  9th 
of  February  following,  upon  the  petition  of  her  husband  for 
an  immediate  transfer  of  the  stock,  or  a  power  to  receive  the 
dividends,  an  order  was  granted  that  Mr.  Kip,  the  trustee, 
should  pay  to  the  defendant  K.  the  dividends  on  the  8,00<) 
dollars,  but  to  continue  to  hold  the  principal,  in  tiust,  until 
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1821.       further  order.     The  bill  stated  further,  that  the  defendant 

v- t*-^~*»*~/  K.,   before,  or    soon   after  his  marriage  with    the  plaintiff', 

K.F.NNY       became  embarrassed  in  his  circumstances,  and  with  a  view 

V. 

n.ALL.  to  relieve  himself,  by  raising  money  on  the  stock,  through 
the  agency  of  Ezra  L.  Ingraham,  since  deceased,  who  offered 
to  assist  him,  negotiated  a  contract  with  the  defendant 
Richard  UdaH,  by  which  it  was  agreed,  that  U.  should  pay 
K.  5,000  dollars  cash  for  the  stock,  and  that  1C.  and  his  wife 
should  make  an  absolute  assignment  and  transfer  of  the  stock 
to  U.  That  during  the  negotiation,  U.  investigated  the  title 
of  K.  and  his  wife  to  the  stock,  and  was  informed  of  the 
terms  of  the  settlement  of  the  stock  on  the  plaintiff  by  her 
father.  The  bill  then  stated,  that  after  U.  had  paid  K.  450 
dollars,  he  refused  to  pay  the  residue,  alleging,  that  it  was  a 
bad  bargain  ;  and  finally  concluded,  as  his  only  terms,  to  pay 
as  follows :  750  dollars  in  cash ;  a  promissory  note,  at  60 
days,  for  1,000  dollars;  another  note,  at  90  days,  for  82C 
dollars ;  UdaWs  bond  to  K.  for  1 ,000  dollars,  payable  in 
four  years ;  and  930  dollars,  a  premium  of  insurance  on  the 
life  of  the  plaintiff.  That  K.  having  been  arrested  on  a  ca. 
sa.,  and  not  able  to  find  bail  for  the  gaol  liberties,  was  under 
the  necessity  of  accepting  the  terms  so  offered.  That  the 
defendant  U.  was  advised  by  counsel,  whom  he  consulted, 
that  K.  and  the  plaintiff  could  not  make  an  absolute  and  valid 
transfer  of  the  stock.  An  assignment  was,  however,  executed 
by  them,  in  which  the  consideration  expressed  was  8.000 
dollars,  and  a  receipt  thereon  endorsed  for  that  amount  in 
full,  which  receipt  was  ante-dated  at  the  request  of  U.  That  a 
r  *  4(5-7  I  guaranty,  by  request  of  U.,  was  ^endorsed  on  the  assignment, 
stipulating  for  the  performance  of  the  terms,  and  which  was 
executed  by  Ingraham.  That  K.,  a  few  days  after,  by  the 
agency  of  Ingraham,  procured  the  two  notes  to  be  discounted 
by  U.)  for  1,663  dollars  and  90  cents,  and  the  bond  for  500 
dollars,  and  the  notes  and  bond  were  delivered  up  to  U.  to 
be  cancelled.  That  Ingraham  paid  K.  the  1,663  dollars  and 
90  cents,  but  not  the  500  dollars.  That  the  plaintiff  re- 
ceived no  benefit  from  the  money  so  obtained  by  K-,  except 
about  150  dollars,  paid  for  board  and  wearing  apparel;  and 
K.,  notwithstanding,  was  thrown  into  gaol,  from  which  he  was 
discharged  under  the  act.  That  by  an  order  of  this  Court, 
granted  June  17th,  1819,  on  the  petition  of  U ,  he  was  al 
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lowed  to  receive  the  dividends  on  the  stock,  which  had  ac-        1821 

crucd  from  January  1st,  1819.     Prayer,  that  the  assignment  ^-^~v-*w 

of  the  stock  to  U.  may  be  declared  void,  that  U.  be  directed 

to  reassign  the    same    to  some  person,  to  be  appointed  in       UDALL. 

behalf  of  the  plaintiff;  and  that  he  account  to  the    plaintiff 

for  the  dividends  received  by  him,  with  interest,  and  that  the 

jrder  of  the  17th  of  June,  1819,  be  suspended. 

The  answer  of  Udall  admitted  most  of  the  facts  staled 
in  ilie  bill ;  but  it  denied  any  unfairness,  or  undue  advan- 
tage, in  the  transaction  relative  to  the  purchase  of  the 
stock,  which  he  alleged  was  not  worth  more  than  5,000 
dollars.  That  the  assignment  and  guaranty  were  prepared 
without  the  knowledge  of  the  defendant  U.  That  the  busi- 
ness was  negotiated  by  Ingraham,  on  whose  representations 
the  defendant  consented  to  make  the  purchase.  He  denied 
that  lie  was  informed  by  counsel,  that  the  assignment 
would  not  be  valid.  That  Ingraham  showed  him  the  order 
of  the  Court,  for  the  payment  of  the  dividends  to  K.,  and  the 
opinion  of  a  lawyer,  that  by  insuring  the  lives  of  the  plain- 
tiff and  K.,  and  obtaining  an  irrevocable  power  to  receive 
the  dividends,  the  defendant  would  be  secure  in  making  the 
purchase.  That  he  agreed  with  *Ingraham  to  pay  4,000  [  *  463  ; 
dollars  and  give  his  bond  for  1,000  dollars,  payable  in  four 
years,  (or  when  the  plaintiff  should  be  of  age,)  without  inter- 
est ;  that  he  consented  to  the  purchase,  at  the  earnest  re- 
quest of  /.,  who  represented  the  situation  of  K.  as  embar- 
rassed, and  that  the  sale  was  necessary  for  his  relief.  That  he 
advanced  to  /,  1,300  dollars,  and  /.  told  him,  the  next  day, 
that  he  had  paid  it  to  K.  Thfit  he  was,  afterwards,  intro- 
duced to  K.,  and  told  him,  that  if  he  objected  to  the  terms, 
that  he  might  return  the  money,  which  had  been  advanced. 
Tli.it  the  assignment  was  prepared  by  counsel,  employed, 
as  the  defendant  believed,  by  K.,  and  duly  executed  and 
acknowledged.  That  the  guaranty  of  Ingraham  was  not 
takrii  with  any  fraudulent  intent.  That  the  receipt  was 
en  iursed  on  the  assignment  by  K.,  without  any  request  from 
the  defendant.  That  it  was  no  part  of  the  contract  that 
any  part  of  the  consideration  for  the  purchase  of  the  stock, 
should  be  paid  for  a  premium  of  insurance  on  the  life  of  the 
plaintiff  or  of  K.,  and  no  surh  insurance  was  ever  effected. 
That  the  only  consideration  paid  by  the  defendant  for  the 
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8,000  dollars  of  stock,  was  2,800  dollar*  in  cash,  1,200 
dollars  of  six  per  cent,  stock  of  the  United  States,  and 
tne  defendant's  bond  for  1,000  dollars,  payable  as  above 
|'I»LL.  stated,  and  which  bond  was  drawn  by  Ingraham.  That 
all  the  payments  were  made  to  Ingraham,  when  no  other 
person  was  present,  and  the  defendant  believes  that  I.  paid 
the  amount  (after  deducting  his  compensation)  to  K.  That 
the  defendant  had  received  the  dividends  on  the  stock,  since 
January  1st,  1819.  That  in  April~or  May,  1819,  I.  brought 
him  the  bond  for  1 ,000  dollars,  stating,  that  K.  was  in  great 
want,  and,  as  he  said,  at  the  request  of  K.,  offered  the  bond 
for  500  dollars  ;  that  the  defendant  paid  the  500  dollars, 
and  the  bond  was  destroyed.  He  denied  that  the  purchase 
of  the  bond  was  any  part  of  the  contract  for  the  sale  of  the 
stock.  He  admitted  that  K.  had  been  discharged  under  the 
act,  and  was  embarrassed  and  infirm. 

Several  witnesses  were  examined  on  the  part  of  the 
[  *  469  ]  *plaintiff;  the  material  facts  proved  are  stated  in  the  opin- 
ion of  the  Court.  It  appeared  that  Ingraham  was  dead. 

June  2d.  The  cause  came  on  to  be  heard  this  day,  on  the 
pleadings  and  proofs. 

Wells,  for  the  plaintiff,  made  the  following  points:  1. 
That  the  assignment  of  the  stock,  from  the  plaintiff  and 
her  husband,  to  Udall,  was  in  violation  of  the  special  trusts 
contained  in  the  deed  of  settlement  of  the  21st  of  June, 
1814,  and  therefore  void.  (Hyde  v.  Price,  3  Vesey,  437.) 

2.  That  the  assignment  was  void  as  against  the  equitable 
rights  of  the  plaintiff,  to  have  the  whole  of  the  stock  settled 
and   secured    for  the   separate   benefit   of  herself  and    her 
children.     (Jeivson  v.  Moulson,  2  Atk.  417.     Like  v.  Berts- 
ford,  3  Vescy,  509.     Macaulay  v.   Philips,  4  Vcsey,  15.  19. 

14  Johns.  Rep.  527.) 

3.  That  the  defendant  U.,  in  obtaining  the  assignment, 
took  an  unconscientious  advantage  of  the  necessities  of  K.  ; 
and  admitting  it  to  have  been  otherwise  valid,  it  ought  not 
to  stand,  except  as  security  for  the  amount   which    U.  shall 
satisfactorily  prove  to  have  been  paid  by  him  as  the  consider- 
ation. 

Slosson,  contra,  stated  the  following  points :  1.  That  the 
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t  roper ty  of  the  stock  in  question  was  a  vested  interest,  sub-        1821. 
ject  to  the  limitation  over,  on  the  contingency  of  the  wife  v^^-x^-*^' 
dying  without  issue  before  twenty-one.     (3  Bro.  C.   <<.  3.        K*£** 
I  Riper  on  Legacies,  184.)  UDAM 

*2.  That  the  husband,  at  law,  has  an  absolute  right  to  all 
his   wife's   personal  estate,   and   a  qualified  right  to  all  her 
choscs  in  action,  which   includes  the  power  of  disposing  of      4 
them.   (Ca.  Lift.  351.  a.    Comyn's  Dig.  tit.  Bar.  and  Feme, 
pi.  81,  82.) 

3.  That  if  the  husband  had  a  right  to  dispose  of  the  stock, 

the  wife  cannot  impeach  the   transfer,  on  the  ground  *that        [*470J 

it  was  unfairly  or  improperly  obtained.     That  right  belongs 

only  to  the  husband,  or  those  deriving  an  interest  under  him. 

That  equity  never  interferes  with  the  legal  right,  but  leaves 

it  to  the  husband  undisturbed.     (2  Johns.  Ch.  Rep.  208.    2 

Atk.  420.  514.     2  P.  Wm.  641.     1  Ves.  536.     3  Bro.  C. 

C.  195.     1  P.  Wm.  459.     10  Johns.  Rep.  484.     Doug.  520. 

3  Ve*ey,  617.     9  Vesey,  176.) 

4.  That  the  stock  is  legal,  not  equitable  property ;  and 
the  wife,  on  arriving  at   full  age,  might  maintain  an  action 
against  the  bank  in  whom  the  title  is  vested. 

5.  That  the  wife,  at  the  time  of  the  transfer,  was  not  a 
ward  of  this  Court.     (1  Madd.  Ch.  277.  Ambl.  303.    Cases 
temp.  Talbot,  58.     3  Vesey,  506.  n.  a.     I  Vesey,  91.) 

6.  That  even  if  the  stock  was  equitable  property,  yet  a 
specific  assignment  of  it,  by  contract,  for  a  valuable  consid- 
eration, is  valid,  and  not  subject  to  any  equity  of  the  <•  fe 
for  a  provision.     (1    P.  Wm.  459.  note.     2  Vcrnon,  207.    I 
E'/u.  Ca.  Abr.  58.      1  P.    Wm.  247.  458.     1   Vernon,  7.'    2 
Atk.  551.     11  Vesey,  18.) 

7.  That   the  dividends  on  the  stock,  at  any  rate,  are  tree 
from  all  claims  of  the  wife.     (2  Vesey,  562.) 

8.  That  if  the  stock  is  subject  to  an  equity,  it  can  only 
CAtend  to  a  part,  and  not  to  the  whole;  and  the  full  amount 
of  the    principal  and  interest   advanced  by  the   defendant 
ought  to  be  reimbursed. 

TMF.  CiiANCELLon.  The  wife  is  here  the  plaintiff,  and 
t'ir  Kill  is  against  her  husband  and  the  assignee  of  her  hus- 
band, to  sot  aside  an  assignment  by  him  to  the  defendant 
/  •//,  of  her  interest  in  8,000  dollars  of  the  stock  of  the 
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1821.  Bank  of  America.  She  was  married  at  the  age  of  sixteen, 
and  is  still  an  infant.  The  assignment  of  her  interest  in  that 
stock,  was  made  by  her  husband  and  her,  within  a  year  after 
her  marriage  ;  and  as  far  as  the  assignment  was  her  act  and 
deed,  it  was  and  is,  of  course,  null  and  void,  by  ^reason  of 
her  infancy.  The  case  is  to  be  considered  precisely  as  if  the 
husband  had  alone  executed  the  assignment. 

The  circumstances  attending  the  sale  and  assignment  of 
this  stock,  by  the  husband,  to  the  defendant  Udall,  are  of 
an  aggravated  nature,  and  denote  an  unfair  and  unconsci  - 
entious  advantage  taken  of  the  necessities  of  the  husband. 
The  defendant  Udall  admits,  that  he  knew,  at  the  time  of 
the  transaction  with  Kenny,  of  the  existence  of  the  deed  of 
trust  or  settlement,  and  that  he  saw  it.  By  that  deed  Thom- 
as Hewitt,  the  father  of  the  plaintiff,  makes  a  disposition  of 
310  shares  which  he  owned  in  the  Bank  of  America.  He 
makes  over  those  shares  to  the  President,  Directors  and 
Company  of  the  bank,  in  trust,  among  other  tilings,  to  pay 
to  the  plaintiff  the  dividends  on  8,000  dollars  of  the  stock, 
as  the  same  should  accrue,  for  her  education,  and  to  trans- 
fer to  her  the  principal,  at  the  age  of  twenty-one  ;  and  that 
if  she  should  die  before  the  age  of  twenty-one,  without  issue 
the  principal  was  to  go  to  his  son  Thomas.  The  bank  re- 
fused to  accept  of  the  trust,  and  by  an  order  of  this  Court 
of  the  3d  of  July,  1815,  the  assistant  register  of  this  Court 
was  appointed  a  trustee,  to  execute  the  trust  raised  by  the 
deed  of  settlement.  The  defendant  Udall  admits,  also,  that 
he  knew  that  the  plaintiff  was  an  infant.  It  is  in  proof  that 
the  husband  was  poor,  and  in  embarrassed  circumstances, 
when  the  sale  of  the  stock  took  place,  through  the  agency 
of  one  Ingraham,  an  intimate  friend  of  the  defendant  Udall. 
It  is  admitted  that  Udall  was  acquainted  with  this  pecuniary 
embarrassment  of  Kenny,  when  he  entered  into  the  negotia- 
tion for  the  purchase  of  the  stock.  It  is  also  in  proof,  that 
Udall  was  informed  by  counsel,  whom  he  consulted,  that  the 
plaintiff,  being  an  infant,  could  not  legally  transfer  her  stock 
Udall  was  to  give,  nominally,  5,000  dollars  for  8,000  dollars 
in  the  bank  stock ;  and  he  says,  in  his  answer,  that  he  paid 
in  cash  to  Ingraham,  before  the  assignment,  1,300  dollars, 
and  1,500  dollars  after  the  sale,  and  'delivered  to  him  United 
f  *  472  1  States  stock,  to  *the  amount  of  1 ,200  dollars,  and  a  bond  foi 
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1,000  dollars.  The  plaintiff  does  not  admit,  that  Ud all  ever  1821. 
paid  to  Kenny,  or  to  Jngraham,  or  to  his  agent,  in  the  whole, 
above  2,900  dollars,  or  thereabouts,  and  that  not  above  150 
dollars  ever  came  to  the  use  of  the  plaintiff;  and  there  is  no 
other  proof  of  the  payments  alleged  to  have  been  made 
by  the  defendant  Udall.  The  bond  was  for  1,000  dollars, 
payable  in  four  years,  without  interest ;  and  the  defendant 
admits,  that  he  took  it  up  in  the  hands  of  Ingraham,  and 
cancelled  it,  on  paying  500  dollars.  This  last  act  marks 
the  character  of  the  whole  transaction,  and  shows  that  the 
defendant  made  a  most  unconscientious  speculation  out  of 
the  distresses  of  the  husband,  or  the  fraud  of  his  agent ;  and 
if  the  inquiry  now  was  as  to  the  amount  of  these  payments, 
I  should  think  that  the  defendant  U.  ought  to  be  put  to 
the  proof  of  his  payments,  as  every  person  is  obliged  to  do, 
when  strong  symptoms  of  fraud  or  imposition  appear.  (3  P. 
IVin.  288.  5  Vesey,  48,  49.)  There  is  reason  to  believe 
the  defendant  retained  the  980  dollars  which  were  intended 
to  be  appropriated  as  a  premium  for  insurance  on  the  plain- 
tiff's life,  until  twenty-one,  and  that,  he  meant  to  stand  as  his 
own  insurer,  after  the  application  to  the  company  for  insur- 
ance had  failed.  It  appears,  that  shortly  after  this  specula- 
tion, and  after  the  defendant  Udall  had  got  into  the  posses- 
sion of  the  dividends  of  this  bank  stock,  Kenny  having  found 
no  relief  from  this  dissipation  of  his  wife's  property,  was  im- 
prisoned for  debt,  and  discharged  under  the  insolvent  act, 
and  continues  still  embarrassed  and  infirm.  The  bill  charges, 
that  he  was  unable  to  procure  the  necessaries  of  life.  Deal- 
ing in  the  manner  which  has  been  stated,  with  a  necessitous 
person  in  distressed  circumstances,  and  for  the  future  and  con- 
tingent interest  of  his  infant  wife,  forms  a  very  alarming  case, 
and  one  that  would  seem  to  call  for  relief,  (even  if  the  as- 
signment was  otherwise  valid,)  to  the  extent  of  making  the 
assignment  stand  as  a  *security  only  for  the  amount  which  [  *  473  J 
the  defendant  U.  should  satisfactorily  prove  to  have  been  The  wife's 
actually  paid.  St?JiJJ{ 

But  independent  of  any  undue  advantage  taken  of  the  [^^'of'"™'' 
l:ii-l>;md,   the  wife  had  an  equitable  interest  in  that   fund,  tees,  cannot  i>. 

..  ,,  i         i    /•  111  /.iii          i  disposed  of  by 

vvfnrli  could  not  be  defeated  by  the  act  of  the  husband  ;  and  her     ini*i>au<i, 
that  interest  she  is  entitled  to  assert,  and  to  have  protected  rJXbt'lJJ? 
against  the  claim  of  the  assignee.     The  right  of  the  plain-  guS'p"rtfor  her 
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1821.       tiffin  this  case,  was  an  equitable  right,  known  by  the  name 
^rf^x--^^  of  the  wife's  equity,  and  the  husband  could  not  dispose  of  it, 
KENNY       j^  UpOn  ^jie  condition  of  its  being  subject  to  a  suitable  pro- 
LDALL.       vision  for  her  support. 

The  stock  was  trust  property,  under  the  control  of  the 
Court,    and  placed  under  the   care  of  one  of  its  officers. 
The  legal  title,  at  this  time,  is  probably  in  the  personal  rep- 
resentatives of  Hewitt,  and  there  can  be  no  doubt  of  the 
power  and  duty  of  the  Court,  notwithstanding  the  assignment 
by  the  husband  to   Udall,  to  give  full  effect  to  the  equitable 
The     wife's  title  of  the  plaintiff.     It  is  now  understood  to  be  settled, 
rail**,' attaches  that  the  wife's  equity  attaches  upon  her  personal  property, 
J^rtJ^n-  when  il  is  SUDject  to  tne  jurisdiction  of  the  Court,  and  is  the 
ever  it  is  subject  object  of  the  suit,  into  whosoever  hands  it  may  have  come. 

to  the  ji-risdic-         •'  .  ' 

lion  of  the  jor  in  whatever  manner  it  may  have  been  transferred.  -  The 
ever  'hands  it  same  rule  applies,  whether  the  application  be  by  the  hus- 
wharever  man-  Dan^s  or  ms  representatives  or  assignees,  to  obtain  posses- 
ner  it  may  have  s[on  of  fj,e  property,  or  whether  it  be  by  the  wife  or  her 

been     transfer-  r      *        J '  J 

red.  trustee,  or  by  any  person  partaking  of  that  character,  pray- 

ing for  a  provision  out  of  that  property.  It  is  equally  binding, 
whether  the  assignment  be  by  operation  of  law,  or  by  the  act 
of  the  party  to  general  assignees,  or  by  particular  transfer  to 
an  individual,  and  whether  that  particular  transfer  has  been 
voluntary,  or  been  made  for  a  good  and  valuable  consid- 
eration. 

In  Gardiner  v.  Walker,  (1  Sir.  503.)  the  bill  was  filed 
by  the  executor  of  the  testator,  to  stay  the  husband,  who  had 
instituted  a  suit  in  the  Spiritual  Court  for  his  wife's  legacy. 

[  *  4  14  ]  Lord  Macdesjleld  said,  it  made  no  difference  who  *was 
plaintiff  in  equity,  and  he  directed,  that  the  money  should  be 
disposed  of  for  the  benefit  of  the  wife.  In  the  case  ex  parte 
Coysegame  (1  Atk.  192.)  and  in  Elibank  v.  Montolieu,  (5 
Vesey,  73.)  the  wife,  as  in  the  present  case,  applied  to  the 
Court,  and  had  her  equity  secured. 

Assuming  that  the  defendant  Udall  was  a  bona  fide  pur- 
chaser of  the  wife's  personal  estate,  for  a  valuable  consider- 
ation, or  that  the  same  had  been  fairly  assigned  to  him  by 
Thisequityof  tne  husband,  as  security  for  a  debt,  or  in  payment  of  a  debt, 

the  wife  stands  .  ,  ,  ,  .,,          ,        _,.  . 

•pon  the  pecn-  yet  the  wife  s  equity  would  not  be  aftected.  This  equity, 
Ihc"  CourTand  as  the  master  of  the  rolls  said,  in  Murray  v  Lord  EUibanJc, 
6""  O3  Vetey,  6.)  stands  upon  the  peculiar  doctrine  of  the 
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Court,  and  we  must  ascertain  the  extent  of  the  doctrine,  not  1821. 
by  general  reasoning,  but  by  the  practice  of  the  Court.  The  ^*~~*^-**s 
case  of  Jeu?son  v.  MOM/SOW,  (2  Atk.  417.)  may  be  selected  as  EV.K¥ 
the  first  direct  authority  in  favor  of  the  wife's  equity  as 
against  a  particular  assignment  by  the  husband  of  her  equi- 
table portion,  for  a  valuable  consideration.  Vobe,  being  in- 
debted to  the  defendant  Moulson,  assigned  over  to  him  all  the 
share  which,  in  right  of  his  wife,  he  was  entitled  to,  in  her 
father's  personal  estate.  The  father  had,  by  will,  given  the 
proceeds  of  his  real  estate  to  his  executors,  in  trust,  after 
certain  payments  charged  thereon,  to  be  divided  between  his 
sons  and  his  daughter,  and  if  either  died  before  twenty-one,  the 
share  of  such  person  was  to  go  to  the  survivor.  This  daughter 
was  married  to  Vobe,  and  had  no  settlement,  and  was  an 
infant  when  the  assignment  was  made  to  Moulson.  The 
case  is,  therefore,  very  considerably  analogous  to  the  one 
now  before  me.  There  were  two  bills  brought :  one  by  the 
executors,  to  be  discharged  of  the  trust,  upon  paying  and 
assigning  over  the  wife's  share,  and  the  other  by  the  defend- 
ant M.,  to  be  paid  that  share,  under  his  assignment.  Lord 
Hardwicke  held,  that  there  was  an  equity  attached  to  the  pro- 
perty itself,  and  that  the  assignee  took  it  subject  to  that  equity. 
It  was  an  equity  grounded  upon  natural  justice,  and  pre- 
vailed *equally  against  the  husband  and  his  executors,  and  [  *  475  J 
his  general  assignees,  and  his  voluntary  assignee.  In  all 
these  cases,  the  equity  was  extremely  clear,  and  the  only  in- 
stance where  the  party  had  got  the  better  of  that  equity, 
was  the  case  of  a  particular  assignment  of  a  specific  article, 
for  a  valuable  consideration.  But  in  that  case,  he  relied 
upon  the  circumstances,  that  the  wife,  during  all  the  transac- 
tion, was  an  infant,  and  a  particular  object  of  the  care  of 
the  Court,  and  that  it  was  an  assignment  at  once  of  her 
n'hole  portion,  and  that  the  defendant  M.  was  chargeable 
with  notice  of  the  wife's  equity,  and  that  the  husband  was 
in  debt  before  he  married,,  and  had  married  the  wife  clan- 
destinely. 

It  is  remarkable,  that  in  all  these  particulars,  that  case, 
and  the  present  one,  correspond ;  and  Lord  Hardwicke  re- 
quired a  provision  to  be  made  for  the  wife,  out  of  the  portion, 
before  the  claim  of  the  creditor  could  be  admitted.  The 
parties  afterwards  agreed  to  let  the  wife  have  half  the  por- 
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1821.       l'on>  a^ter  deducting  the  costs,  and  that  the  other  half  shoulc 
go  towards    the   debt.     The   chancellor   decreed,  that   the 

o  ' 

agreement  should  be  performed,  having  previously  declared, 
that  he  should  not  allow  the  creditor  to  receive  the  whole 
fortune  of  the  wife,  without  a  provision  for  her.  After  this 
case,  it  is  not  so  easy  to  understand,  how  Lord  Thurlow 
should  have  been  able  to  say,  in  Worrall  v.  Marlar,  and 
Diisknan  v.  Pell,  (IP-  Win.  459.  note  by  Mr.  Cox,  and  1 
Coo;'*  Cases,  153.  »S.  C.)  that  "he  did  not  find  it  any  where 
decided,  that  if  the  husband  make  an  actual  assignment  by 
contract,  for  a  valuable  consideration,  the  assignee  should 
be  bound  to  make  any  provision  for  the  wife  out  of  the  prop- 
erty assigned." 

Again,  in  the  case  of  the  Earl  of  Salisbury  v.  Newton,  (1 
Eden,  370.)  the  wife  was  held  to  be  entitled  to  a  provision 
against  the  particular  assignee,  who  was  a  creditor  of  the 
husband,  for  a  valuable  consideration,  of  the  whole  of  her 
[  *  476  ]  *equitable  interest.  The  lord  keeper  declared,  that  the  as- 
signment could  not  stand  against  the  wife  and  her  issue ; 
and  he  directed  an  inquiry  as  to  a  proper  provision  for  her- 
self and  children,  and  that  the  overplus,  if  any,  should  go  to 
the  creditor. 

This  last  case  was  in  1759,  and  seems  also  to  have  been 
overlooked  by  Lord  Thurlow,  for  it  appears  to  carry  the 
wife's  equity  to  an  extent  which  he  had  not  discovered. 

The  case  of  Like  v.  Beresford,  (3  Vesey,  506.)  put  an 
end  to  all  previous  doubts  on  the  subject.  Lord  Ahanley 
directed  the  settlement  of  the  property  of  a  married  woman, 
a  ward  of  the  Court,  and  of  all  the  dividends  and  interest 
accrued,  in  opposition  to  the  assignment  by  the  husband, 
for  a  valuable  consideration.  He  observed,  in  the  learned 
review  which  he  gave  of  all  the  cases,  that  Lord  Hardwicke 
gave  a  reason  which  was  convincing,  in  favor  of  the  wife 
against  any  assignee  of  the  husband ;  that  a  decision  in  fa- 
vor of  an  assignee  for  a  valuable  consideration,  would  put 
an  end  to  the  equity  of  the  wife.  Lord  Hardivicke  and 
Lord  Northington  had  given  decided  opinions,  that  an  as- 
signment, even  for  a  valuable  consideration,  would  not  avail 
against  the  wife's  equity.  The  subject  came  before  Lord  A. 
again,  in  Macaulay  v.  Philips,  (4  Vesey,  15.)  and  he  said 
he  was  clearly  of  opinion,  that  the  doubt  respecting  the  as- 
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of  the  husband,  for  a  valuable  consideration;  of  1821. 
the  wife's  equitable  interest,  was  not  well  founded,  with  the 
single  exception,  perhaps,  of  a  trust  for  a  term  for  years  of 
land,  and  that  the  assignment  for  a  valuable  consideration 
would  not  bar  the  equity  of  the  wife.  If  the  wife's  personal 
fortune  be  vested  in  trustees,  or  be  in  any  way  under  the 
control  of  the  Court,  or  placed  within  its  reach,  the  Court 
will  not  suffer  it  to  be  removed,  until  an  adequate  provision 
be  made  for  her. 

Afterwards,  in  Wright  v.  Morley,  (11  Vesey,  12.)  Sir 
Wm.  Grant  seemed  to  pause  upon  the  doctrine  so  emphat- 
ically declared  by  Lord  Alvanley,  and  deduced  from  the  de- 
cisions *of  Lord  Hardwicke  and  Lord  Northington.  The  [  *  47"? 
husband  had  assigned,  for  a  valuable  consideration,  only  a 
part  of  his  wife's  equitable  interest.  He  had  assigned  100/.  . 
out  of  260/.  a  year,  of  dividends  of  stock  held  in  trust  for 
her,  and  then  had  gone  abroad  and  left  her  without  any  pro- 
vision. Sir  Wm.  Grant  seemed  to  think  it  worth  his  while 
to  look  into  the  authorities  in  reference  to  the  question, 
whether  there  was  any  difference  between  an  assignment  for 
a  valuable  consideration,  and  by  operation  of  law ;  and  he 
considered  it  to  be  a  litigated  point,  whether  the  equity  of 
the  wife  could  be  bound  or  affected  by  the  husband's  assign- 
ment for  a  valuable  consideration.  But  he  admitted  the 
assignment  to  stand,  to  the  moderate  extent  of  100/.  out  of 
yearly  dividends  to  260/.,  and  said,  that  he  could  not  give 
her  the  whole  of  the  dividends.  It  seemed,  however,  to  be 
admitted,  that  the  wife  was  entitled  to  her  ordinary  equity 
for  a  settlement. 

I  consider  the  wife's  equity,  as  against  any  assignment 
whatsoever  and  to  whomsoever,  to  be  now  too  well  settled 
to  be  shaken.  The  only  inquiry  is,  to  what  extent  shall  her 
equity  be  carried  over  her  personal  estate,  not  yet  reduced 
to  the  husband's  possession.  Lord  Hardwiclce  intimated,  in 
Jewson  v.  Mouhon,  that  upon  a  bill  by  the  wife,  an  injunc- 
tion ought  to  be  granted  to  stay  execution,  upon  a  judgment 
at  law  by  the  husband  suing  for  his  wife's  right,  until  a  set- 
tlement was  made  upon  her.  Such  an  injunction  was  actu 
Ally  granted  by  the  Court  of  Exchequer  in  Winch  v.  Pagt,t 
(llunb.  -6.)  and  by  the  Court  of  Chancery,  in  Menles  v 
;  (5  Vetey,  517.  note ;)  and,  upon  general  principles 
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1821.       of  justice,  it  would  appear,  that  the  Court  of  Chancery  ought 
v-^^v^t<^-'  to  restrain  the  husband  from  availing  himself  of  any  means, 
\NS         either  at  law  or  in  equity,  to  obtain  possession  of  the  wife's 
personal  fortune,  unless  he  would  make  a  competent  provis- 
ion  for  her.     But  we  have  no  concern  with  that  question  in 
[  *  478  J       this  case.     The  inquiry  now  is,  how  *much  of  the  wife's 
estate  shall  be  preserved  from  the  husband's  assignment. 

In  Parker  v.  Dykes,  (1  Equ.  Cas.  Abr.  54.  pL  6.  Mich. 
1798,  at  the  Rolls,}  the  wife  had  a  provision  left  her,  by  her 
father's  will,  out  of  the  proceeds  of  real  estate  directed  to  be 
sold,  and  the  husband  became  a  bankrupt,  and  died.  His 
assignees  brought  their  bill  to  have  the  land  sold,  and  the 
surplus  of  the  moneys  paid  to  them.  The  Court  dismissed 
the  bill,  and  as  the  wife  was  wholly  unprovided  for,  suffered 
her  to  retain  the  entire  of  this  legacy. 

This  was  as  against  the  general  assignees  of  the  bankrupt 
husband  ;  and  in  Grey  v.  Kentish,  (1  Aik.  280.  1  P.  Win. 
159.  note,  S.  C.)  Lord  Hardwicke  followed  that  decision, 
in  allowing  to  the  wife  the  whole  provision  left  her  by  her 
mother,  in  opposition  to  the  claim  of  the  assignees  of  the 
bankrupt  husband.  So,  again,  in  ex  parte  Coyscgame,  (I 
Aik.  192.)  Lord  Hardwicke  gave  to  the  wife  the  whole  of 
an  annuity  of  £40  a  year,  secured  by  bond,  and  belonging 
to  her  before  marriage,  as  against  the  assignees  of  the  bank- 
rupt husband ;  and  he  held,  that  the  creditors  stand  in  the 
place  of  the  husband,  and  were  not  entitled  to  any  more 
than  he  would  have  been.  In  Vandenaiiker  \.  Desborough, 
(2  Fern.  96.)  as  early  as  1689,  the  wife  was  entitled  to  the 
interest  of  £800,  invested  in  land,  by  the  directions  of  the 
testator,  for  her  benefit,  and  that  of  her  children ;  and  the 
Court  held,  that  no  part  of  that  interest  was  liable  to  the 
creditors  of  the  bankrupt  husband,  and  the  whole  principal 
and  interest  was  ordered  to  be  settled  according  to  the  will. 
It  is,  also,  to  be  here  noticed,  that  in  the  case  of  the  Earl  oj 
Salisbury  v.  Newton,  already  cited,  Lord  Northington  di- 
rected a  proper  provision  for  the  wife,  against  the  particular 
creditor  and  assignee  of  the  husband,  and  that  the  overplus, 
if  any,  should  go  to  the  creditor.  The  case  shows,  that  the 
extent  of  the  provision  depended  upon  the  circumstances  of  the 
case,  and  might  or  might  not  absorb  the  whole  of  the  estate 
f  *  479  ]  It  showed  that  there  *was  no  precise  rule,  limiting  the  pro 
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rision  cO  a  ittoitty,  or  two  thirds,  or  to  any  sum  or  proportion       1821. 
less  than   the   whole.     So,  also,  in  Like  v.  Beresford,  (ubi 
supra,,}  Lord  Ahanley  observed,  that  the  Court  had  a  com- 
plete  right,  if  they  thought  fit,  under  all  the  circumstances,  to       UDALL. 
give  to  the  wife  and  children,  any  part,  or  the  whole,  of  the 
fortune  to  which  the  wife  might  be  entitled. 

Other  cases  have  declared  a  different  doctrine,  and  that 
the  wife  is  not  entitled  to  the  whole  of  her  property  to  hei 
separate  use.  This  was  so  said  by  the  master  of  the  rolls, 
in  Burden  v.  Dean;  (2  Vtsey,jun.  607.)  and  the  same  idea 
was  thrown  out  in  Wright  v.  Morley,  in  respect  to  a  life  in- 
terest of  the  wife,  and  that  by  the  modern  cases,  the  wife 
only  took  a  portion  of  that  provision,  as  against  the  assignees 
of  the  husband.  In  Beresford  v.  Hobson.  (1  Madd.  Ch.  Rep. 
0(>-2.)  the  vice-chancellor  reviewed  the  cases,  and  concluded, 
that  where  a  legacy  was  left  to  the  wife,  posterior  to  the 
mortgage,  and  there  was  a  settlement  on  her  marriage,  she 
was  not  entitled  to  the  whole  of  the  legacy,  as  against  the 
assignees  of  her  husband.  He  said,  that  in  no  case  had  the 
Court  given  the  whole  to  the  wife.  The  Court,  in  the  exer- 
cise of  its  discretion,  had  never  tied  itself  down  to  any  pre- 
cise rule,  but  it  had  never  given  the  whole. 

These  observations  of  the  vice-chancellor  must  be  taken     The    ext.  t 
under  some  qualification,  arising  out  of  that  case,  for  several  equity,  whet/ ri 
of  the  authorities  which  have  been  already  referred  to,  are  ^3*toa*£ 
in  contradiction   to  them,  if  taken  in  their  utmost  latitude,  "hole,  of  her 
He  refers,  also,  to  the  case  of  Like  v.  Beresford,  as  contain-  erty,    depends 
ing  an  exception,  and   that  where  a  ward  of  the  Court  had  nances  ofthi 
been  run  away  with,  the  Court  would  not  give  the  husband  c; 
any  part  of  his  wife's  fortune.     "  It  has  a  discretion  in  such 
cases,  whether  it  will  give  the  whole,  or  a  part,  to  the  wife." 
And  why  not  in  every  case,  if  the  justice  of  it,  and  the  con- 
dition of  the  wife,  require  it  ?     The  whole  of  this  doctrine, 
as  it  was  observed  by  Sir  Wm.  Grant,  depends  upon  the  par- 
ticular practice  of  the  Court,  and  not  on  ^general  reasoning ;       [  *  480  | 
;inil  I  think  I  may  venture  to  say,  that  the  practice  of  the 
Court  has  not  been  sufficiently  fixed  and  uniform,  to  form  a 
determinate  rule,  controlling  the  exercise  of  the  discretion  of  the 
Court  in  the  particular  case.     The  question  in  every  case,  is, 
What  is  a  suitable  and  adequate  provision  for  the  wife,  under 
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1821.       the  circumstances?     The  provision  must  have  a  reference  to 
^r-^s-*^  the  whole  }f  the  wife's  fortune,  and  to  whit  the  husband  had 

previously  received. 

UDALL.  if  the  husband  lives  with  his  wife,  and  m  :ntains  her,  and 

if  the  bus-  nas  not  misbehaved  himself,  the  course  of   the  Court  has 

band  lives  with  ' 

his   wife,  and  been,  to  leave  to  him  the  receipt  of  the  interest  or  dividends  of 

maintains    her,  /  07       i          rm       •  /-*  TT  s*         w~> 

and  has  not  mis-  her  fortune,  (o/eecA  v.  1'iovington,  2  Kesey,  sen.  500.  Bond 
be  allowed  Wto  v-  Simmons.  3  Atk.  20.)  Tn  the  present  case,  the  husband 
rer?stveorhedivi-  nas  niisbchaved  himself,  in  the  prodigal  waste  of  his  wife's 
deuds  on  her  fortune,  and  suffering  her  to  be  left  helpless  and  destitute, 
while  still  an  infant.  The  interference  and  purchase  by  the 
defendant  UdaU,  with  knowledge  of  the  trust  and  of  the  in- 
fancy of  the  wife,  and  of  the  necessities  of  the  husband,  and 
against  the  advice  of  counsel,  and  upon  terms  denoting  op- 
pression and  undue  advantage,  does  not  deserve  the  leasl 
countenance  or  assistance.  It  is  to  be  presumed,  that  the 
bank  stock  was  the  whole  of  the  wife's  fortune ;  and  the 
husband  would,  in  an  ordinary  <case,  have  been  entitled  to 
the  dividends  to  maintain  his  wife,  and  they  were  accordingly 
directed  to  be  paid  to  him,  soon  after  his  marriage.  But  he 
has  grossly  abused  his  marital  right,  by  selling  the  whole 
contingent  interest  of  the  wife,  in  advance;  and  in  justice  to 
the  wife,  the  authority  to  receive  the  dividends  by  him,  or  by 
Udall,  ought  to  be  withdrawn. 

It  will  be  sufficient,  in  this  case,  to  declare,  that  the  as- 
signment by  Kenny  to  UdaU  was  null  and  void,  so  far  as 
respected  the  equity  of  the  plaintiff,  and  that  her  equitable 
claim  to  that  property  remains  unimpaired,  equally  as  if  no 
such  assignment  had  been  made.  I  shall  further  declare,  that 
[  *  481  ]  the  assignment  was  made,  and  was  procured,  in  *fraud  of 
her  rights,  and  that  the  orders  of  this  Court  directing  the 
dividends  to  be  first  paid  to  Kenny,  and  afterwards  to  UdaU, 
be  rescinded ;  and  that  Mr.  Kip,  the  trustee,  be  directed  to 
pay  the  dividends  hereafter  to  arise,  and  to  be  received,  to 
the  solicitor  for  the  plaintiff,  in  discharge  of  the  plaintiffs  costs 
of  this  suit,  and  then  to  pay  the  dividends  not  so  wanted, 
until  the  further  order  of  this  Court,  to  the  plaintiff  herself, 
or  to  her  particular  orders  in  writing,  to  be  given,  from  time 
to  time,  as  each  dividend  becomes  due.  To  what  extent  a 
provision  ought  to  be  made  for  her,  may  be  determined  upo? 
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the  usual  reference,  when  she  arrives  at  the  age  of  twenty-  1821. 
one,  and  she  then  may  apply,  upon  the  foot  of  this  decree, 
for  such  provision.  And  it  is  hereby  declared  to  be  the  duty 
of  the  President,  Directors  and  Company  of  the  Bank  of 
America,  not  to  permit  any  transfer  of  the  shares  appropri- 
ated in  the  deed  of  trust  to  the  plaintiff  (being  shares  at  par 
to  the  amount  of  8,000  dollars,)  without  the  order  of  this 
Court,  and  that  the  solicitor  for  the  plaintiff  give  notice  of 
this  decree  to  the  bank. 

Decree  accordingly. 
VOL  V.  54  "425 
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1821. 

^ 

*SWAINE  against  FERINE. 

PKKIKK  1  Appii'-d.  31  How.  4»3;  5  Johns.  Ch.  513;  5  Pnijre  10.1;  5  Hedf.  Tl;  2  T.  &  C,  391.  Pol- 
lowed.  1  AW>.  X.  C.  130  n.,  137  n.;  53  How.  103;  50  Id.  411;  54  Id.  233;  10  Hun  199. 
Opposed,  (5  Hill  483.  See  4  Paige  100.] 

Though  a.  widow's  remedy  for  dower  is,  prima  facie,  at  law  ;  yet, 
wlu-re  the  title  is  admitted,  but  impediments  are  thrown  in  the  way 
of  her  proceeding  at  law,  this  Court  will  sustain  a  bill,  filed  by  her, 
for  her  dower. 

An  antenuptial  agreement,  that  the  intended  wife  shall  exclusively  en 
joy  property,  held  by  her  as  widow  and  administratrix  of  her  formei 
husband,  and  which  is  not  expressed  to  be  in  lieu  of  dower,  is  no  bar 
to  her  claim  for  dower  in  the  estate  of  her  second  husband. 

A  ueed  given  by  a  husband  just  before  his  marriage,  to  his  daughter, 
without  any  consideration,  and  kept  secret  until  after  the  marriage,  is 
fraudulent  and  void,  as  against  the  wife's  claim  to  dower. 

A  conveyance  of  laud  by  the  husband,  during  coverture,  in  trust  for  his 
wife,  to  whom  the  trustee  afterwards  conveys  it,  but  which  was  not 
intended  or  accepted  in  lieu  of  her  dower,  is  no  bar  to  her  claim  of 
dower,  after  his  death. 

A  release  by  the  husband  of  his  equity  of  redemption  in  lands  mort- 
gaged, not  executed  by  the  wife,  though  she  joined  in  the  mortgage,  is 
no  bar  to  her  claim  of  dower  in  the  equity  of  redemption,  or  remain- 
ing interest  of  the  husband  in  the  land,  after  satisfaction  of  the  mort- 
gage. 

She  is,  however,  bound  to  contribute  ratably  to  the  redemption  of  the 
mortgage. 

And  where  the  heir  has  redeemed  the  land,  by  paying  off  the  mortgage, 
and  the  widow  fiies  her  bill  against  him  for  dower,  the  mode  in 
which  she  is  to  contribute,  is,  by  paying,  during  her  life,  to  the  heir, 
one  third  of  the  interest  on  the  amount  paid  by  him,  to  be  computed 
from  the  time  of  such  payment,  or  the  value  of  such  annuity,  accord- 
ing to  the  circumstances,  to  be  computed  by  a  master. 

And  the  husband  being  considered  as  having  died  seised  of  the  land, 
subject  to  the  mortgage,  the  widow  is  entitled  to  one  third  of  the 
rents  and  profits  from  the  time  of  his  death. 

June  1th  am  THE  plaintiff,  Dorothy  Swaine,  on  the  first  of  October, 
1819,  filed  her  bill,  stating,  that  she  is  the  widow  of  Simo7i 
Sivaine,  who  died,  seised  and  possessed  of  a  dwelling-house, 

1*483]  farm,  &c.  on  the  31st  of  March,  1816,  intestate,  *leaving 
the  defendant,  Catharint  Ferine,  his  only  child  and  heir  at 
law.  That  being  entitled,  as  she  was  advised,  to  one  third 
putt  of  the  premises,  of  which  her  husband  so  died  seised, 
situate  in  Southfield,  in  the  county  of  Richmond,  during  her 
life,  she,  on  the  13th  of  December,  1816,  demanded  of  the 
defendant  to  assign  to  her,  the  plaintiff,  her  dower  in  t.io 
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premises,  which  were  particularly  described  in  the  bill.     That        1S21. 
the  defendant,  since  the  death  of  £.  S.,  as  his  heir,  has  pos-  ^-**~v^-»*-> 
sessed  herself  of  all  the  title  deeds  to  his  said  property,  and  v. ' ' 

holds  and  occupies  the  premises,  to  the  entire  exclusion  of  the 
plaintiff,  and  refuses  to  assign  to  her  her  dower  therein.  The 
b\\\  prayed  that  the  defendant  might  be  decreed  to  assign  to 
the  plaintiff,  the  one  third  part  of  the  premises,  as  for  her 
dower,  and  for  general  relief. 

The  defendant,  in  her  answer,  (filed  December,<23,  1819,) 
admitted  the  marriage  of  the  plaintiff,  as  stated,  with  S.  S., 
and  that  he  was  in  possession  of  the  premises,  but  denied 
that  she  had  any  title  deeds.  That  &  S.  continued  in  pos- 
session of  a  part  of  the  dwelling-house,  until  his  death  ;  but 
that,  as  she  is  advised  and  believed,  he  was  not,  at  the  time  of 
his  marriage,  nor  at  any  time  during  the  coverture,  so  seised 
as  to  entitle  the  plaintiff  to  dower.  The  defendant  stated, 
that  the  plaintiff  lived  on  the  premises  with  S.  S.  at  the  time 
of  his  decease,  and  has  ever  since  resided  thereon  ;  but  that 
i  greater  part  of  the  premises  were  in  the  possession  of  the 
defendant's  son,  as  her  tenant,  before,  and  at  the  time  of  the 
death  of  S.  S.,  and  which  the  defendant  held  in  absolute 
right,  by  virtue  of  a  conveyance  to  her  by  £  S.,  before  his 
marriage  with  the  plaintiff.  That  the  plaintiff,  at  the  time 
of  her  marriage  with  £.  *S".,  owned  considerable  real  and  per- 
sonal property  ;  and  before,  and  in  contemplation  of  mar- 
riage, it  was  agreed  between  her  and  S.  S.,  that  she  should 
enjoy  her  said  estate  during  coverture,  to  her  sole  and 
separate  use.  That  £  S.  having  *so  agreed  with  the  [  *484  ] 
plaintiff,  by  an  instrument,  executed  the  12th  of  Novem- 
ber, 1794,  in  consequence  thereof,  the  defendant  being  his 
only  child,  in  order  to  make  provision  for  her,  did,  on  the 
14th  of  November,  1794,  execute  a  conveyance  to  her,  her 
heirs  and  assigns,  of  the  farm  and  premises,  in  which  the 
plaintiff  now  demands  dower,  with  full  covenants  against 
incumbrances,  &c.,  which  deed  was  duly  acknowledged  and 
in  full  force,  before  the  marriage  of  the  plaintiff  with  S.  *S'. ; 
•and  the  defendant,  by  her  son  and  tenant,  was  in  the  actual 
possession  of  the  farm  and  premises,  (except  a  small  part  of 
the  dwelling-house  and  a  burial-place,)  before,  and  at  the 
time  of,  the  death  of  S.  S.  That  S.  &,  in  his  lifetime,  for 
tho  nominal  consideration  of.  500  dollars,  conveyed  eleven 
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1821.  acres  of  woodland  to  John  Dunn,  who  executed  a  declara- 
tion  in  trust  in  favor  of  the  plaintiff,  and  after  the  death  of  5" 
£,  Dunn  conveyed  the  eleven  acres  of  land  to  the  plaintiff,  in 
execution  of  the  trust.  That  S.  £.,  and  the  plaintiff,  his 
wife,  executed  a  mortgage  of  the  premises  in  which  she  now 
claims  dower,  to  J.  D.,to  secure  the  payment  of  1,000  dol- 
lars, which  mortgage  was  outstanding  at  the  time  of  the 
death  of  £  &  That  *S".  £.,  with  the  privity  and  consent  of 
the  plaintiff,  on  the  8th  of  August,  1815.  released  the  equity 
of  redemption  in  the  mortgaged  premises  to  J.  D.,  so  that  *S'. 
£.  did  not,  in  any  manner,  die  seised  of  the  premises.  The 
defendant  submitted,  that  if  the  plaintiff  is  entitled  to  dower, 
it  can  only  be  upon  the  payment  of  one  third  of  the  princi- 
pal, interest  and  costs  due  on  the  mortgage,  which  the  de- 
fendant, by  a  decree  of  this  Court,  on  a  bill  filed  by  her  and 
her  son,  was  allowed  to  redeem.  The  defendant  admitted, 
that  she  and  her  son  were  in  possession  of  the  premises 
except  part  of  the  dwelling-house,  occupied  by  the  plaintiff; 
and  she  denied  that  she  ever  refused  to  assign  dower  to  the 
plaintiff,  who  had  never  demanded  an  assignment  of  it. 

On  the  4th  of  February,  1820,  the  defendant  filed  a  cro.  j 
bill  fora,  discovery,  and  copies  of  the  several  deeds,  and  instru- 
[  *  485  ]  ments  *in  writing,  alleged  to  be  in  the  possession  of  the 
olaintiff.  The  plaintiff,  in  her  answer  to  the  cross  bill,  filed 
on  the  20th  of  October,  1820,  denied  that  she  had  any  real 
or  personal  estate,  at  the  time  of  her  marriage  with  the  in- 
testate, except  as  widow  and  administratrix  of  her  first  hus- 
band, Charles  Garrison,  being  her  dower  in  about  twelve 
acres  of  land,  and  personal  property,  in  her  possession,  as 
administratrix,  specified  in  a  schedule  annexed  to  the  ante- 
nuptial agreement  mentioned  in  the  bill,  copies  of  which 
were  set  forth.  She  alleged,  that  this  agreement  was  not  in 
lieu  of  dower,  but  merely  as  an  inducement  to  the  marriage. 
She  admitted  the  deed  fiom  £.  S.  to  the  plaintiff,  but  alleged 
that  it  was  kept  secret  until  after  the  marriage  ;  and,  on  a 
bill  filed  by  the  defendant  and  her  son  against  Dunn,  was 
decreed  to  be  fraudulent.  She  admitted  the  conveyance  of 
the  eleven  acres  of  land  to  Dunn,  and  the  declaration  of 
trust.  She  stated,  that  the  consideration,  as  respected  Dunn, 
was  nominal,  but  that  the  conveyance  was  made  to  compen- 
sate her  for  advances  made  by  her  to  £  S.,  during  her  cov- 
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erture.  which  exceeded  the  sum  of  five  hundred  dollars,  and 
that  the  eleven  acres  were  not  worth  that  sum.  She  admit- 
ted that  S.  S.  died  in  debt,  that  she  administered  on  his 
estate,  and  that  the  personal  estate  was  not  sufficient  to  pay 
his  debts ;  that  the  bond  and  mortgage  given  to  D.  was  to 
raise  money  to  defray  the  expenses  of  suits  brought  by  the 
plaintiff  and  her  husband,  m  his  lifetime,  and  the  mortgage 
is  still  outstanding.  She  admitted,  that  S.  S.  executed  a 
release  of  the  equity  of  redemption  to  D.,  in  the  execution 
of  which  she  acquiesced,  for  the  purpose  of  providing  for  the 
payment  of  debts ;  but  she  alleged,  that  D.  never,  in  fact, 
paid  the  consideration  money,  and  that  he  afterwards  delivered 
up  the  deed,  as  being  of  no  effect.  She  admitted  the  pay- 
inents<  stated  in  the  cross  bill,  on  the  mortgage,  and  prayed 
the  benefit  of  the  evidence  taken  in  the  suit,  by  the  defend- 
ant P.  and  her  son,  against  Dunn.  She  denied  *that  the 
title  deeds  were  in  her  possession,  and  any  knowledge  of 
them. 

John  Dunn,  who  was  examined  as  a  witness,  proved  the 
demand  of  dower  by  the  plaintiff,  and  the  defendant's  refu- 
sal. He  stated,  that  the  conveyance  of  the  eleven  acres  to 
the  plaintiff,  was  in  consideration  of  advances  made  by  her, 
from  time  to  time,  to  S.  S.,  out  of  the  moneys  belonging  to 
her,  as  administratrix  of  C.  G.,  her  former  husband;  and 
that  they  were  not  the  proper  moneys  of  S.  *S".  That  the 
witness  received  the  release  of  the  equity  of  redemption 
from  S.  S.,  and  it  was  a  short  time  in  his  possession,  when 
he  put  it  into  the  hands  of  his  attorney,  in  a  suit  against  £ 
S.,  for  the  purpose  of  having  it  done  away.  That  he  never 
paid  any  consideration  for  the  release,  and  never  relied  upon 
it  as  a  valid  instrument ;  but  his  attorney  produced  it  to  the 
defendant's  solicitor,  to  induce  him  to  agree  to  a  settlement. 
His  testimony  was  confirmed  by  that  of  his  attorney.  It  was 
proved,  that,  after  the  death  of  *S".  S.,  Dunn  proceeded  to 
foreclose  the  mortgage. 

June  7th.  The  cause  came  on  to  be  heard  on  the  plead- 
ngs  and  proofs. 


1821. 

^-vx^-^ 

SWAINK 
V. 

FERINE. 


[*4861 


Wallis,  for  the  p'aintiff.     He  cited  6  Johns.  Rep.  290. 
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1821.  H.  W.  Warner,  contra,  contended:     1.  That  the  plain- 

tiff's  claim  to  dower  could  not  be  supported  in  equity.  She 
na(j  tjie  benef|t  of  tne  antenuptial  agreement,  and  of  the 
eleven  acres  of  woodland  ;  amounting  in  value  to  more  than 
one  third  of  the  premises. 

2.  That  by  joining  her  husband  in  the  mortgage  to  Dunn, 
the  plaintiff  parted  with  her  right  of  dower ;  her  legal  right 
was  barred ;  and  she  was  not  entitled  to  be  endowed  in  an 
equity  of  redemption.     (2  Powell  on  Mortg.  ch.  16.  p.  701, 
702,703,  and  704.     8  Tyng's  Mass.  Rep.  491.   9   Tyng's 
Rep.  161.  218.     7  Tyn^s  Rep.  14.)     In  the  cases  of  Hitch- 

[  *  487  ]  cock  v.  Harrington,  (6  Johns.  Rep.  290.)  and  *of  Collins  v. 
Torn/,  (7  Johns.  Rep.  278.)  the  wife  did  not  join  in  the 
mortgage.  So,  in  Coles  v.  Coles,  (15  Johns.  Rep.  319.)  it 
was  merely  decided,  that  where  a  person,  seised  in  fee,  mort- 
gages the  land,  and  afterwards  marries  and  dies,  his  widow 
is  entitled  to  dower  in  the  equity  of  redemption.  There  is 
no  case  in  which  it  has  been  decided,  that  a  wife  who  has 
executed  the  mortgage,  and  thereby  released  every  thing  in 
her  power,  was  entitled  to  dower.  The  observation  of  the 
chancellor,  in  Tabele  v.  Tabele,  (1  Johns.  Ch.  Rep.  45,  46.) 
is  a  dictum,  obviously  founded  on  the  cases  in  the  6th  and 
7th  Johns.  Rep.  before  cited. 

3.  The  release   of  the   equity  of  redemption,  given   to 
Dunn,  by  the  plaintiff's  husband,  and  with  her  assent,  ex- 
tinguishes all  claim  in  equity.     The  release   was  delivered 
to  D.,  and  was  used,  in  one  instance,  as  a  muniment  of  title. 
The  plaintiff  cannot  set  aside  that  release.     It  is  conclusive 
here. 

4.  The  defendant  has  paid  debts  to  the  amount  of  400 
dollars,  and  the  mortgage  was  a  debt.     The  conveyance  of 
the   eleven   acres,   being   voluntary,   wras    void,   as   against 
creditors. 

August  13th.  The  cause  stood  over  for  consideration 
until  this  day. 

THE  CHANCELLOR.  This  is  a  bill  for  dower;  and  the 
bill  charges,  that  the  defendant  is  the  only  child  and  heir  at 
Jaw  of  Simon  Swaine,  her  late  husband,  and  that  she  has 
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possession  of  the  title  deeds,  and  refuses  to  assign  dower.  1821. 
The  jurisdiction  of  the  Court  is  not  questioned  by  the  de- 
fendant;  and  that  jurisdiction  appears  to  be  well  established, 
in  cases  where  no  legal  bar  or  impediment  is  raised  to  the  title. 
The  practice  is  to  decree  the  dower  to  be  set  out  by  the 
master,  as  was  done  in  the  case  of  Goodenough  v.  Good- 
enough.  (Dickens,  795.)  or  to  grant  a  commission  to  assign^ 
dower,  as  was  mentioned  in  Curtis  v.  Curtis,  (2  Bro.  620.) 

*In  the  case   last  mentioned,  the   subject  was  very  fully    .    [  *  488  ] 
discussed,  and  the    cases    touching  the  jurisdiction   of  the 
Court,  reviewed  by  the  master  of  the  rolls.     He  admitted,     Though      a 

^1  *  i        j  j  •          /•     •          ..    i  iii        widow's    reme- 

that  the  widow  s  remedy  was,  pnma  Jacie,  at  law,  and  the  dv  for  dower  is, 
dower  was  a  mere  legal  demand,  but  that,  on  the  allegation  PJTl^lfll'  a^ 

o  o  Jii\\  ,   \ ei  wiierc 

of  impediments  thrown  in  the  way  of  her  proceeding  at  law,  lhe  'i,1'6, is  ?d- 

.V  &  '    milled,  but  im- 

this  Court  can  assume  jurisdiction,  and  gave  her  relief  for  pediments  are 
her  dower.  To  say,  that  the  widow  should  have  no  damages  way  of  heron* 
when  her  dower  was  assigned  to  her  in  chancery,  was  a  ti^Court.1  m^v 
proposition  not  supported  by  Lord  Coke,  in  Co.  Lift.  33.  a. ;  ^"f  Juarj^ 
for  he  was  there  speaking  of  the  writ  de  dote  assignanda,  and  s^e  her  relief 

f          i  f       ft  r  TI       •  y\         i  •      f  'or  her  dower. 

not  ot  a  decree  ot  a  Court  01  Equity.  Un  that  writ  irom 
chancery,  there  are  no  damages,  because  there  is  no  de- 
forcement of  the  widow.  This  Court  has  jurisdiction,  and 
will  relieve  the  widow  as  it  relieves  an  infant.  If  she  comes 
here  for  a  discovery  of  the  title  deeds  in  the  hands  of  the 
heir,  she  is  to  have  her  complete  relief  in  this  Court.  If 
you  deny  her  right  to  dower,  the  master  of  the  rolls  said, 
in  the  case  cited,  the  question  must  be  tried  at  law ;  but 
when  the  fact  is  ascertained,  she  shall  have  her  relief  in 
equity.  The  course  of  the  Court  has  been  to  assign  her 
dower,  and,  universally,  to  give  her  an  account  of  the  mesne 
profits,  from  the  death  of  her  husband. 

The  same  question  of  jurisdiction  was  examined,  in  Mundy 
v.  Mundy,  (4  Dro.  295.  2  Veseyjun.  122.)  and  the  au- 
thority and  settled  practice  of  the  Court,  and  the  utility  and 
convenience  of  that  practice,  clearly  asserted,  and  ably  vin- 
dicated, by  Lord  Loughborough.  That  was  the  case  of  a 
1)111  for  dower,  and  for  an  account  of  the  mesne  profits  from 
the  death  of  the  husband.  There  was  a  demurrer  put  in, 
on  the  ground,  that  the  widow's  remedy  was  at  law.  The 
chancellor  asserted  a  concurrent  jurisdiction,  though  there 
was  no  dirficilty  in  the  way  at  law,  and  that  writs  of  dower 
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18-21.       nad  almost  gone  out  of  practice,  for  there  was  intricacy  and 
difficulty,  and  no  costs  in  the  remedy  by  writ,  at  law.     If 
tjie  ]egaj  tjtje  to  dower  was  *con  trover  ted,  it  must  be  made 
out  at  law;  but  where  there  was  no  dispute  of  that  kind, 
"  J       there  was  no  need  of  sending  the  party  to  law. 

But  the  defendant  has  not  interposed  any  demurrer  in 
this  case.  She  has  submitted  to  this  Court  her  objections 
to  the  right  of  the  plaintiff,  and  they  have  been  discussed 
by  counsel,  as  properly  cognizable  in  this  Court.  I  shall, 
therefore,  proceed  to  the  merits  of  the  defence  set  up  by  the 
defendant,  who  is  the  heir  at  law. 

The  marriage,  seisin,  and  death  of  the  husband,  are  ad- 
mitted ;  but  it  is  objected, 

An  antcnup-  1.  That  there  was  an  antenuptial  agreement  made,  on 
i>y  wl!ichmCtiiie  the  day  of  the  marriage,  between  the  husband  and  wife,  by 
was^to1  cnTo'y5  which  she  was  to  enjoy  exclusively,  for  her  own  benefit, 
exclusively,  some  real  and  personal  estate.  She  says,  that  the  real 

properly  denv-  *  t  * 

ed  as  the  widow  estate  consisted  only  of  her  right  of  dower  as  the  widow  of 

husband,    and  a  former  husband,  in  twelve  acres  of  land,  and  that  the  per- 

expressedVbe  sonal  estate  is  about  950  dollars,  which  she  held  as  adminis- 

iii  lieu  of  dower,  tratrix  of  her  former  husband.     There  is  nothing  to  gainsay 

is  no   bar  to  a  * 

claim  of  dower  her  answer  to  the  cross  bill  on  this  point ;  and  this  agree- 
in  the  lands  of  »„.«»«•*»  •         i      i  .. 

the  second  hus-  ment  was  not  stated  to  be  in  lieu  of  dower  in  the  lands  of 
her  second  husband,  £.  tSwat'ne ;  and  there  is  no  color  for 
the  suggestion,  that  this  agreement  formed  any  impediment 
to  her  present  claim. 

A  deed  given  2.  The  deed  from  »SW{ne  to  his  daughter,  the  defendant. 
iu'st  before  mar-  dated  the  14th  of  November,  1794,  and  on  the  day  of  the 
daughter0 with-  marriage,  is  also  set  up  to  show,  that  the  husband  was  not 
out  any  con-  seise(j  of  the  premises,  during  the  coverture.  But  by  an 

sideration,    and  r_  _  • 

kept  secret  until  order  made  during  the  progress  of  this  cause,  the  testimony 

after    the  mar-  .  /•    /-i     i       •  7     n-  of       •  •" 

riage,  was  held  taken  in  the  cause  ot   Catharine    and  &imon  bivamc,  jun. 

a°  agaTns't11  the  against  John  Dunn,  in  which  the  validity  of  that  deed  was 

dower  C'aim  l°  Pu*  'n  'ssue'  's  admitted  to  be  read  in  this  cause ;  and  upon 
that  testimony,  it  has  been  already  decided,  (Ferine  v.  Dunn, 
3  Johns.  Ch.  Rep.  508.)  that  the  deed  was  fraudulent  and 

[  *  490  ]  void,  as  against  Dunn,  a  subsequent  mortgagee.  *As  it  was 
fraudulent  in  fact,  and  kept  concealed,  and  possession  never 
went  along  with  it,  and  as  it  was  given  without  considera- 
tion, the  deed  is  equally  to  be  adjudged  fraudulent  as  against 
the  plaintiff. 
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3.  The  conveyance  by  the  husband,  during  coverture,  of  1821. 
eleven  acres  of  woodland,  to  John  Dunn,  in  trust  for  the 
plaintiff,  and  which  trust  was  afterwards  executed  by  Dunn, 
is  also  set  up  by  the  defendant,  as  an  equitable  bar  of  the 
plaintiffs  right  of  dower.  But  it  is  sufficiently  proved,  that 
the  deed  to  Dunn,  in  trust  for  the  plaintiff,  was  given  for  ad-  the  husband  du 

,  .  ,    -  °  ring  coverture, 

vances  made  by  her  during  coverture,  to  and  tor  the  use  ot  in  trust  for  his 
her  husband,  and  that  those  advances  were  actually  made  Id  or  accepted 
by  her  out  of  moneys  belonging  to  her,  as  administratrix  of 


her  first  husband,  to  an  extent  much  beyond  the  value  of  claim  of  doucr 

mi  •  i  •        i    •        •  on  his  death 

eleven  acres.  This  objection  to  this  claim  is  equally  desti- 
tute of  any  foundation.  The  conveyance  of  the  eleven  acres, 
even  if  voluntary,  would  have  been  no  bar  of  dower,  for  it 
was  never  intended  to  be  made  or  accepted  upon  any  such 
condition,  but  it  appears  to  have  been  made  upon  a  fair  and 
valuable  consideration. 

4.  Another  objection,  which  seemed  to  be  much  more  re-  A  release  by 
lied  on,  was  the  release  by  S.  Swaine,  the  husband,  of  his  n-se  h^.(l  °$ 
equity  of  redemption  in  the  premises  to  John  Dunn,  after  extc' 


having  mortgaged  the  same  to  him  for   1  ,000  dollars.     But  wife»  is  "°  l)a> 

.....  .  i  i    •       •  rr  to  lier  claim  °' 

the  answer  to  this  objection  is,  that  the  plaintin  was  no  dower. 
party  to  that  release,  and  her  right  of  dower  in  the  equity 
of  redemption  could  not,  therefore,  be  affected  by  it.  In  the 
next  place,  it  may  be  observed,  that  the  release  itself  was 
without  consideration,  and  was  never  accepted  by  Dunn, 
though  he  had  it,  for  a  few  weeks,  in  his  possession.  It  was 
a  voluntary  act  of  Swaine,  without  any  consultation  or  con- 
tract with  Dunn  ;  and  the  latter  took  it,  not  as  an  absolute 
and  valid  release,  but  rather  as  a  trustee  for  Swaine,  who 
was  then  languishing  with  disease.  Dunn  never  acted  under 
it,  or  treated  it  as  a  valid  conveyance  ;  but  he  proceeded, 
*after  the  death  of  Swaine,  to  foreclose  his  mortgage  under  [  *  491  ] 
the  power  contained  in  it  ;  and  in  the  bill  filed  by  the  defend- 
ant as  heir,  to  redeem  the  mortgage,  the  release  was  not  set 
•  up  by  Dunn,  as  a  bar  to  the  redemption.  The  defendant 
was,  by  the  decree  of  this  Court  in  the  cause  already  referred 
to,  allowed  to  redeem,  and  she  has  actually  redeemed,  the 
land  in  which  dower  is  now  sought,  from  the  incumbrance 
of  that  mortgage.  Tn  every  view  of  the  subject,  this  release 
i-  ii')  '.l>-t  :r.lc  to  the  claim  of  dower. 
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iy-21.  5.  The  only  part  of  the  defence,  that  has  solidity  .n  it,  is 

the  claim  by  the  defendant,  upon  the  plaintiff,  to  contribute, 
proportionably,  as  dowress,  to  the  redemption  of  the  mort- 
gage ;  and  it  appears  to  me,  that  her  pretension  here  is  well 

A  feme  covert,   founded. 

who  has  joined          ,IM  •    •       • ,,.  .•  -r-^ 

her  husband  in  The  plaintiff  was  a  party  to  the  mortgage  to  Dunn,  and 
TanTof^hich  ner  c^aim  to  dower  was  only  in  the  equity  of  redemption,  or 
he  was  seised,  ^jie  interest  which  her  husband  had  remaining  in  the  land. 

is,  nevertheless, 

••milled  10  dow-  after  satisfaction  of  the  mortgage.     Her  right  of  dower  was 

••riii  the  equity        ,  .  ,   .c    ,        ,     .     ,         ,  ,  ,.        . 

of  redemption ;  subject  to  the  mortgage ;  and  if  the  heir  has  been  obliged  to 
er,Jtoa  ratable  redeem  the  land,  by  paying  that  mortgage,  to  which  the  plain- 
dowrebss>Mhe  ^ff  was  a  P^ty,  she  ought,  in  justice  and  equity,  to  contrib- 
redemptiou  of  ute  her  ratable  proportion  of  the  moneys  paid  towards  re- 

Ihc  mortgage  . 

deeming  the  mortgage.  The  redemption  was  for  her  benefit, 
so  far  as  respected  her  dower.  To  allow  her  the  dower  in 
the  land  without  contribution,  would  be  to  give  her  the  same 
right,  that  she  would  have  been  entitled  to,  if  there  had 
been  no  mortgage,  or  as  if  she  had  not  duly  joined  in  it. 
It  would  be  to  give  her  dower  in  the  whole  absolute  interest 
and  estate  in  the  land,  when  she  was  entitled  to  dower  only 
in  a  part  of  that  interest  and  estate.  In  Palmtr  v.  Danby, 
(Prec.  in  Ch.  137.)  the  lord  keeper  allowed  a  dowress  to 
redeem  a  mortgage  on  land,  which  had  descended  to  an  infant, 
subject  to  incumbrances,  by  paying  her  proportion  of  the 
mortgage  money,  and  to  hold  over  for  the  rest.  By  this  case, 
I  *  492  1  I  understand  *her  proportion  of  the  debt  was  to  be  borne  by 
her  dower  interest,  and  that  she  was  to  hold  the  land  in  the 
character  of  an  assignee  of  the  mortgage,  until  she  was  re- 
imbursed as  to  the  residue  of  the  mortgage  debt. 

In  Banks  v.  Sutton,  (2  P.  Wm.  700.)  Sir  Joseph  Jckyll 
gave  to  the  widow  her  dower,  in  the  equity  of  redemption, 
of  a  mortgage  in  fee ;  and  though  the  case  has  since  been 
overruled,  in  respect  to  her  title  in  such  a  case,  yet,  if  she 
be  entitled,  the  terms  of  the  decree  were,  no  doubt,  just, 
and  ought  to  be  regarded  as  authority.  In  that  case,  the 
master  of  the  rolls  decreed  to  her  the  arrears  of  her  dower 
from  the  death  of  her  husband  ;  and  she  was  to  allow,  or 
keep  down,  the  one  third  of  the  interest  of  the  mortgage 
money,  unsatisfied  at  that  time.  The  bill  in  that  case  was, 
to  redeem  the  mortgage,  given  by  the  person  from  whom 
434 


CASES  IN  CHANCERY.  492 

her  husband  derived  title  ;  and  in  her  bill,  she  offered  to  pay,        1821. 
or  keep  down,  the  one  third  of  the  interest  of  the  mortgage 
money,  rem  lining  unsatisfied. 

This  case  refers  to  the  death  of  the  husband,  as  the  time 
from  which  the  amount,  to  which  the  widow  is  to  contribute, 
is  to  be  deduced ;  and,  as  far  as  the  husband  had  reduced 
the  mortgage  debt  in  his  lifetime,  that  was  doubtless  so 
far  a  redemption  for  the  benefit  of  the  wife,  as  well  as  him- 
self. She  is  only  to  contribute,  to  relieve  the  land  of  the 
incumbrance,  to  the  extent  in  which  it  existed  when  the 
husband  died. 

I  shall,  therefore,  decree,  that  the  plaintiff  is  entitled  to    And  she  is,  ai- 

.  so,entitled  to  an 

her  dower  in  the  ninety  acres,  and  to  an  account  of  the  account  of  the 

mesne  profits,  from  the  death  of  the  husband.     The  husband,  from' the  time  of 

in  this  case,  is  to  be  considered  as  having  died  seised  of  the  hutbl^- °fwho 

equity  of  redemption,  or  of  the  real  estate,  subject  to  the  js  considered  as 

J  r  J  having        died 

mortgage  ;  and  in  such  cases,  it  appears,  by  the  cases  already  seised  of   the 
cited,  and  by  that  of  Oliver  v.  Richardson,  (9   Vesey,  222.)  the'mortgage.  ° 
to  be  the  settled  course,  to  compute  the  rents  and  profits 
from  the  husband's  death.     But  as  the  plaintiff  has  been, 
and  still  is,  in  possession  of  a  proportionate  part   of  *the       [  *  493  ] 
dwelling-house  on  the  premises,  the  account  of  the  mesne 
profits  ought  to  be  confined  to  the  farm,  exclusive  of  the 
dwelling-house,  and  which  ought  not  to  enter  into  the  com- 
putation.    She  will  be  entitled  to  one    third  part  of  these 
mesne  profits,  when  ascertained,  and  to  one  third  part  of 
the  dwelling-house  and    land,  after   deducting  her   ratable 
contribution  towards  the  redemption  of  the  mortgage^ 

The  next  question  is,  How  is  the  plaintiff  to  contribute 
ratubly  to  discharge  the  mortgage  debt  ?  If  she  was  to  pay 
one  third  of  the  debt  and  interest  (exclusively  of  costs)  paid 
by  the  defendant,  together  with  interest  on  that  one  third, 
from  the  time  the  defendant  paid  it,  there  could  be  no  doubt 
that  this  would  be  to  the  defendant  a  satisfactory  contribu- 
tion. But  the  plaintiff  has  only  a  life  interest  in  the  dower,  J™e7e«Wmed 

and  payment  of  the  entire  one  third  of  that  debt  would  be  the  land  i.y  pay 

T  iii  i  •        i  /•!•/•  11      ingofflhemort- 

unjust.     It  would  be  making  her  pay  for  a  life  estate,  equally  pw,  ;\»<\   die 

•  f  •  .  f  mi  "i    "idow  tiles   her 

as  it  it  was  an  estate  in  lee.      Ine  more  accurate  rule  would  MI  against  him 

appear  to  be,  that  she  should  "  keep  down'.'  one  third  of  the  [;,'[,  Illnr11,!!"w71; 

interest  of  the  mortgage  debt,  by  paying,  during  her  life,  to  W0lli{'lll>sh| 

Uu  defendant,  the  interest  of  one  third  part  of  the  aggregate  paying,  «iurinf 
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1821.       amount  of  the  principal  and  interest  of  the  mortgage 

paid  by  the  defendant,  to  be  computed  from  the  date  of  such 
payment.     But  as  it  would  be  inconvenient  and  embarrass- 
KIKE.      mg  to  cnarge  ner  wjth  such  an  annuity,  then  let  the  value 
her  iii,\  to  the  Of   such   annuity   from  the    plaintiff,  (her   age  and    health 

Heir,     the    one  '  r  v 

•i:  r  i  of  the  in-  considered,)  be  ascertained  by  one  of  the  masters  of  this 
(mount  paid  by  Court,  and  be  deducted  from  the  amount  of  the  rents  and 
Setime'of wch  profits  so  coming  to  her;  and  if  that  value  should  exceed 
i.;tvnii:nt,  or  the  jne  amount  of  the  rents  and  profits  so  coming  to  her,  that 

of   such 

annuity,  to  be  then,  the  residue  of  such  value  be  deducted  from  the  dower 

computed  l>y  a          .  .  ,  -     ,       , 

in ,  .er  to  be  assigned  to  her,  out  ot  the  house  and  land  mentioned 

in  the  bill.  The  question  is,  If  an  estate  in  fee,  in  one  equal 
third  part  of  the  premises,  ought  to  pay  the  one  equal  third 

[  *  494  ]       part  of  *the  mortgage  debt  and  interest,  paid  by  the  defend- 
ant, then  what  proportion  ought  the  plaintiff's  life  estate,  in 
that  one  third  part,  to  pay  ?    I  apprehend  the  value  of  such 
an  annuity  would  be  that  result. 
No  costs  ai-       I  shall  not  charge  the  defendant  with  costs  in  this  suit 

o\ved  i  r  rjijie  p]amtjfl-  claimed  her  dower,  without  offering  or  consent 
ing  to  contribute  to  the  discharge  of  the  mortgage.  Both 
parties  have  set  up  pretensions  that  were  not  well  founded, 
and  it  would  be  just,  that  each  party  should  pay  her  own 
costs.  At  law,  on  a  writ  of  right  of  dower,  or  on  an  assign- 
ment of  dower,  no  costs  are  given,  unless  there  be  a  de- 
forcement, when  the  statute  of  Gloucester  (which  we  have 
re-enacted)  gave  damages.  But  Lord  Thurlow  said,  in 
Lucas  v.  Cakroft,  (1  Bro.  134.)  that  in  cases  where  there 
was  an  apportionment  of  dower  by  commissioners,  and  not 
by  writ,  costs  were  not  given,  unless  the  party  was  vexatious. 
And  in  Curtis  v.  Curtis,  (ubi  supra?)  the  master  of  the  rolls 
held,  that  the  widow  had  no  costs  where  the  heir  threw  no 
difficulties  in  the  way.  The  right  to  costs  must  rest  here, 
as  in  almost  all  other  cases  in  this  Court,  on  sound  discretion. 
Decree.  The  following  decree  was  entered :  "  It  is  declared,  that 

the  plaintiff  is  entitled  to  her  dower  in  the  messuage,  dwell- 
ing-house and  land,  in  the  bill  mentioned,  being  ninety  and 
an  half  acres  ;  and  she  is  entitled,  also,  to  one  third  part  of  the 
mesne  profits  of  the  premises,  accrued  since  the  death  of  her 
husband  ;  and  that  her  right  is  subject  to  a  just  and  ratable 
contribution  towards  payment  of  the  mortgage  debt,  in  the 
pleadings  mentioned.  It  is  thereupon  ordered,  fyc.,  that  it 
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be  referred  to  one  of  the  masters  of  this  Court,  to  take  an  1821 
account  of  the  rents  and  profits  (exclusive  of  the  dwelling-  **~*^^~^~/ 
nouse,  of  which  a  proportionate  part  has  been  occupied  by 
the  plaintiff,)  accriku  since  the  husband's  death,  down  to  the  FERINE. 
date  of  the  report,  and  which  have  been  received  by  the  de- 
fendant, or  by  any  other  person  by  her  order,  or  for  *her  use,  [  *  495  ] 
or  which  might  have  been  received  with  ordinary  care  and 
diligence  ;  and  one  third  part  of  what  shall  be  coming  on  said 
account  of  rents  and  profits,  is  to  be  paid  by  the  defendant 
to  tne  plaintiff,  under  the  proviso  and  subject  to  the  deduc- 
tion of  the  value  of  the  annuity  hereinafter  mentioned. 
That,  for  the  better  taking  the  said  account,  the  defendant  is 
to  produce  before  the  master,  upon  oath,  all  deeds,  writings, 
papers  and  books  of  account  in  her  custody,  or  power,  relat- 
ing to  the  matters  in  question,  and  both  parties  are  to  be 
examined,  as  the  master  may  direct ;  and  the  master  is  to 
make  to  both  parties  all  just  allowances.  And  it  is  further 
ordered,  fyc.,  that  the  master  ascertain  the  amount  of  princi- 
pal and  interest,  (exclusive  of  costs,)  due  upon  the  mortgage, 
in  the  pleadings  mentioned,  and  paid  by  the  defendant,  upon 
the  redemption  thereof,  and  the  time  when  paid,  and  the 
amount  of  a  year's  interest  on  the  aggregate  sum  of  one 
third  part  of  such  principal  and  interest  so  paid  by  the  de- 
fendant ;  and  what  would  be  the  value,  in  a  gross  sum,  upon 
the  calculation  of  life  annuities,  and  duly  considering  the 
age  and  health  of  the  plaintiff,  of  such  yearly  interest,  paya- 
ble yearly,  from  the  time  of  such  payment,  during  the  life 
of  the  plaintiff;  and  that  the  amount  of  such  value,  in  a 
gross  sum,  be  deducted  from  the  amount  of  the  one  third 
part  of  the  rents  and  profits  to  be  ascertained,  as  belonging 
to  the  plaintiff  as  aforesaid  ;  and  if  such  value  should  equal 
the  amount  of  the  one  third  part  of  the  said  rents  and  profits, 
that  in  such  case  the  one  be  set  off  against  the  other  ;  but 
if  such  value  should  exceed  the  one  third  part  of  the  rents 
and  profits,  then  the  excess  be  by  the  master  deducted  from 
the  amount  or  value  of  the  dower  to  be  assigned  ;  and  that 
BO  much  of  the  premises  as  such  excess  shall,  in  the  judgment 
of  the  master,  amount  to,  (the  land  to  be  estimated  accord- 
ing to  its  worth  to  the  plaintiff,  having  a  life  estate  therein,) 
be  deducted  from  the  one  third  part  of  the  premises  to  be 
assigned  *to  the  plaintiff.  And  it  is  further  ordered,  that  the  [  *  496  J 
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1821.  master  assign  to  the  plaintiff,  by  metes  and  bounds,  hei 
^^~~v~^~s  dower  in  the  messuage  or  dwelling-house,  and  ninety  and  an 
half  acres  of  land  aforesaid,  after  having  deducted  as  afore- 
sai(j?  from  the  quantity  of  land  so  to  be  assigned,  as  much  as 
shall,  in  his  judgment,  be  sufficient  to  satisfy  the  defendant 
what  may  remain  due  to  her  upon  the  value  of  the  said  an- 
nuity, after  the  one  third  of  the  rents  and  profits  shall  have 
been  deducted  as  aforesaid.  And  it  is  further  ordered,  that 
no  costs  be  recovered  by  either  party,  as  against  the  other, 
and  that  the  master  be  at  liberty  to  apply  for  further  direc- 
tions, if  necessary,  upon  the  foot  of  this  decree.  And  it  is 
farther  ordered,  that  the  defendant  deliver  possession  to  the 
plaintiff,  of  the  lands  and  tenements,  and  of  the  part  of  the 
dwelling-house,  and  messuage,  with  its  appurtenances,  which 
shall  be  so  set  out  and  assigned  to  the  plaintiff  for  her  dower  ; 
and  that  the  tenants,  if  any,  on  the  premises  so  to  be  assign 
ed,  attorn  to  and  pay  their  rents  to  the  plaintiff." 
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*EVERTSON  and  others  OffOMtft  TAPPEN  v 

TAPPKW 

[Distinguished,  Clarke  467.] 

An  account  taken  before  a  master,  pursuant  to  an  order  of  the  Courr, 
on  petition  of  an  executrix,  when  no  suit  was  pending,  is  not  binding 
on  infant  heirs,  who  may,  on  coming  of  age,  file  their  bill  for  an  ac- 
count: But  where  the  father  and  guardian  of  the  infants  attends  in 
their  behalf,  before  the  master,  in  taking  the  account,  it  will  not  be 
opened,  further  than  may  be  necessary  to  correct  such  errors  as  they 
may  point  out. 

After  the  death  of  a  testator,  who  had,  in  his  lifetime,  purchased  land, 
and  given  a  bond  and  mortgage  for  the  purchase  money,  his  widow, 
who  was  sole  executrix,  and  empowered  to  sell  the  estate,  to  pay 
debts,  &c.,  conveyed  the  equity  of  redemption  to  £  M.,  who  gave  his 
bond  and  mortgage  for  the  same  sum,  which  were  accepted  by  the 
mortgagee,  in  lieu  of  the  testator's  bond  and  mortgage,  which  were 
given  up  and  cancelled  :  Held,  that  the  widow,  in  her  account,  as  ex- 
ei-utrix,  with  the  heirs,  was  not  to  be  allowed  the  estimated  value  of 
her  dower  in  the  land,  as  the  heirs  derived  no  benefit  whatever  from 
the  sale. 

Where  a  widow  and  executrix  was  empowered  to  sell  the  real  estate 
of  the  testator,  to  pay  debts,  and  to  release  her  dower  on  such  sale, 
and  retain  the  value  thereof  out  of  the  proceeds:  Held,  that  the  dow- 
er was  to  be  computed,  according  to  the  value  of  the  property  at  the 
time  of  her  husband's  death. 

An  executrix  suffered  land,  of  which  the  testator  died  seised,  subject  to 
a  mortgage,  to  be  sold  under  the  mortgage,  and  became  the  purcha- 
ser thereof,  in  her  own  right,  and  sold  it :  Held,  that  she  was  liable 
to  account  for  the  proceeds  of  the  sale  to  the  heirs ;  hut  that,  as 
widow  of  the  testator,  she  was  entitled  to  her  dower  out  of  the  pro- 
ceeds, subject  to  her  ratable  contribution  towards  the  extinguishment 
of  the  amount  of  the  mortgage  debt. 

Where  a  testator  devised  to  his  wife  the  use  and  possession  of  all  his 
••state,  real  and  personal,  during  her  natural  life,  or  widowhood,  and; 
made  her  executrix  :  Held,  that  she  was  accountable  to  the  heirs,  for 
the  use  only  of  such  part  of  the  real  estate,  as  the  testator  had  ac- 
quired after  the  date  of  the  will ;  and  that  she  was  to  be  allowed,  in 
her  account,  for  so  much  of  the  rents  and  profits  of  such  after-acquired 
lands,  as  were  applied  by  her  towards  the  payment  of  the  *debts-of  [  *  498  ] 
the  testator,  after  the  personal  estate  had  been  applied  for  that  purpose, 
and  exhausted. 

Tin'  estate  of  C.  was  directed  to  be  sold,  and  the  proceeds  to  be  paid  to 
T.  in  trust  to  pay  incumbrances  and  expenses ;  and  the  residue  in 
trust  for  the  creditors  of  C.,  and  the  surplus  in  trust  for  the  wrfe  of  T. 
T.  purchased  in  the  whole  estate  at  one  bid,  and,  by  assuming  to  pay 
their  debts,  prevented  the  creditors  of  C.  from  bidding,  and  all  com- 
at  the  sale,  so  that  the  renl  value  of  the  estate,  at  auction. 
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1821.  could  not  be  ascertained,  nor  whether  any,  or  what  surplus,  rer.iained 

in  trust  for  his  wife ;  and  T.  continued  to  hold  the  estate  exclusively  as 
his  own,  until  his  death :  Held,  that  the  wife  was  entitled  to  consider 
the  land,  or  so  much  thereof  as  remained  unsold  to  pay  the  debts  ot 
CT  as  her  own,  discharged  from  any  claim  of  the  husband  or  his 
heirs. 

Compound  interest  is  not  allowed  in  favor  of  ,1  trustee,  though  it  is, 
sometimes,  permitted  against  him,  when  he  refuses  to  disclose  the 
profits  he  has  made  out  of  the  trust  property. 

Where  the  mother,  as  executrix,  charges  her  children,  being  infant 
heirs,  with  board,  clothing,  &c.,  they  are  entitled  to  be  allowed  in  ac- 
count for  the  value  of  their  labor  and  services. 

0urc/i29ui,and       PETER  TAPPE.V,  grandfather  of  the  plaintiffs,  John  R.  Ev- 

August  18tb.  ..     «i  •    <• 

ertson  and  Cornelia  bvertson,  infants,  by  his  last  will,  dated 
February  12th,  1776,  devised  the  use  and  possession  of  all 
his  estate,  real  and  personal,  to  his  wife,  the  defendant, 
during  life,  or  widowhood ;  and  after  his  death,  to  his  three 
children,  equally,  in  fee:  He  appointed  the  defendant,  Eliza- 
beth T.,  and  his  brother-in-law,  George  Clinton,  his  executors, 
whom  he  empowered  to  sell  and  dispose  of  all  his  real  estate 
in  fee,  and  apply  the  moneys  for  the  uses  mentioned  in  his 
will.  The  testator  died  in  September,  1792. 

At  the  date  of  the  will,  the  testator  had  three  children — 
Cornelia,  the  mother  of  the  plaintiffs ;  Catharine,  who  mar- 
ried Robert  H.  Livingston,  deceased ;  and  Peter  M.,  who 
died  under  age,  and  without  issue.  After  making  his  will, 
the  testator  had  six  other  children,  who  are  still  living.  Cor- 
nelia, the  mother  of  the  plaintiffs,  died  in  1808;  and  the 
plaintiffs,  as  her  only  representatives,  were  entitled  to  her 
share  of  her  father's  estate.  In  1792,  the  defendant  proved 
(  *  499  ]  *the  will,  sued  out  letters  testamentary,  and  took  possession 
of  all  the  property  of  the  testator,  with  the  books,  &c. 

The  bill  alleged,  that  no  inventory  of  the  property  was  filed 
by  the  defendant.  That  the  defendant,  in  March,  1793, 
represented  to  the  legislature,  among  other  things,  that  the 
debts  of  the  testator  exceeded  the  value  of  the  real  and  per- 
sonal estate  owned  by  him  at  the  time  of  making  his  will, 
and  that  contracts  had  been  made  by  .the  testator,  for  the 
sale  of  parts  of  his  real  estate  subsequently  acquired,  and  for 
which  conveyances  had  not  been  executed  ;  and  an  act  was 
passed,  authorizing  the  executors  to  perform  those  contracts, 
and  to  sell  all  or  any  of  the  real  estate  of  the  testator,  whethel 
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acquired  before  or  after  making  the  will;  and  after  paying  1821. 
his  debts  out  of  the  proceeds,  to  put  out  the  residue  at  inter- 
est, for  the  benefit  of  his  heirs  and  devisees.  That  the  testator 
left  a  large  personal  estate,  more  than  sufficient  to  pay  all 
his  debts,  and  which  the  defendant  has  taken  into  her  pos- 
session. 

That  in  1795,  the  defendant  applied  to  the  plaintiffs' 
nother  and  her  sister,  to  release  to  the  younger  children  of 
the  testator,  born  after  the  will,  a  portion  of  his  estate,  prom- 
ising, in  consideration  thereof,  to  divide  all  her  own  prop- 
erty of  every  kind,  between  them  and  the  younger  children. 
That  the  said  Cornelia  and  Catharine,  and  their  husbands, 
accordingly,  executed  an  agreement,  dated  July  20th,  1795, 
by  which  they  released  to  the  younger  children,  by  name, 
six  eighths  of  all  the  real  estate  of  which  the  testator  was 
seised  at  the  date  of  his  will ;  but  that  the  defendant,  so  far 
from  allowing  the  said  Cornelia,  or  her  children,  the  plain- 
tiffs, to  participate  in  the  separate  property  of  the  defend- 
ant, has  attempted,  in  various  ways,  to  shift  the  estate  of  the 
testator,  so  as  to  make  it  appear  to  be  her  separate  property. 

That  the  defendant  proposed  to  the  said  Corncliasmd  Catha- 
rine, and  their  husbands,  and  a  younger  daughter,  who  was 
of  age,  and  her  husband,  to  allow  her  to  retain  *posses-  *500 
sion  of  all  the  estate  of  the  testator,  until  the  youngest  of 
his  children  should  come  of  age,  without  division,  promising 
to  manage  it  without  loss  or  sacrifice,  and  to  settle  and  di- 
vide it  among  all  the  children  or  their  representatives,  when 
the  youngest  child  came  of  age,  which  would  be  in  1815;  and 
they,  therefore,  on  the  17th  of  October,  1799,  executed  a 
writing  prepared  by  the  defendant,  authorizing  her  to  sell  the 
store  of  the  testator,  and  a  lot  of  ground  at  the  landing,  and 
such  other  parts  of  the  real  estate,  over  and  above  what  was 
necessary  to  pay  the  debts,  as  the  executors  should  judge 
beneficial ;  and  that  no  dividend  should  be  made  of  the  es- 
tate in  ten  years  from  that  date,  if  the  defendant  should  live  so 
long  unmarried  ;  and,  in  all  cases,  where  sales  had  been,  or 
should  be  made,  and  the  defendant  should  release  her  dower, 
she  might  retain  the  value  of  it,  out  of  the  proceeds.  That 
the  said  agreement  was  not  intended  to  extinguish  or  com- 
pensate for  any  right  of  dower  of  the  defendant,  in  lands  pre- 
viously sold ;  and  that  she  did  not  claim  dower  in  the  store 
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1821.  or  land,  before  that  time  sold  to  John  Mott.     That  tne    Je- 

v—  ^v-"*^  fendant,  since  the  youngest  child  of  the  testate  t  has  come  of 

VE'ir"  age,  has  refused  and  opposed  the  settlement  and  division  ol 


tne  estate> 

That  by  an  act  of  the  legislature,  passed  March  22d,  1788, 
the    commissioners   of   forfeitures   for    the   Middle    District 
were  authorized,  on  giving  six  weeks'  public  notice,  to  sell  all 
the  real  estate  in  Poughkcepsie,  forfeited  by  the  attainder  of 
Bartholomew   Crannell,  and  to  pay  the  moneys  arising  from 
the  sale,  deducting  ten  pounds  for  commissions,   to   Gil/nrt 
Livingston,  and  Peter  Tappen,  the  testator,  (who  had   mar- 
ried daughters  of  B.  C.)  in  trust,  to  be  applied  by  them  in 
payment  of  mortgages  and  incumbrances,  and  to  reimburse 
themselves  for   advances,  and  the  residue  and  the  rents  re- 
ceived by  them,  in  trust  to  pay  the  creditors  of  P.  C.,  and 
if  any  surplus  remained,  then  in  trust  for  Catharine  L.  and 
Elizabeth    T.,   the  wives  of  the  said  G.  L.  and  P.   T.   in 
[*501  ]       equal  shares.     That  in  1788,  the  commissioners  *of  forfeit 
11  res  of  the  Middle  District  sold  all  the  real  estate  of  B. 
C.  in  P.,  forfeited  by  his  attainder,  as  the  same  was  pointed 
out  by  the  said  G.  L.  and  P.   T.,  with  the  knowledge  of 
their  wives  ;  and  they  the  said  G.  L.  and  P.  T.  became  the 
purchasers,  and  received  the  conveyances,  and  covenanted 
for  the  payment  of  the  purchase  money  according  to  the  di- 
rections of  the  act.     That  the  said   G.  L.  and  P.   T.,  and 
their  wives,  or  some  of  them,  as  agents  of  B.   C.,  procured 
a  valuation  of  the  said  estate,  as  having  belonged  to  B.  C. 
in  fee  ;  and  for  which  they  received  a  compensation  from  the 
British  government.     That  G.  L.  and  P.  T.  took  possession 
of  the  estate  so  purchased,  and  occupied  the  same,  as  own 
ers  thereof  in  fee,  and  made  partition  thereof,  and  their  wives 
oined  in  the  deeds  of  confirmation  and  partition  ;  and  the 
;aid  G.  L.  and  P.  T.  afterwards  possessed  their  respective 
shares,  in  severalty,  according  to  the  partition.     That  after 
the  death  of  P.  T.,  the  defendant  took  possession  of  the 
premises,  under  her  authority  derived  from  the  will,  &c.,  and 
as  natural  guardian  to  her  younger  children,  always  acknowl- 
edging the  title  of  the  testator,  until  the  youngest  child  came 
of  age,  when  she,  for  the  first  time,  openly  pretended,  that 
B.    C.   never  had  any   title   to  the  premises,  but  that  the 
same  belonged  to  T.,  his  wife,  one  of  the  daughters  of  Peter 
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VanKleeck;  and  that  she  had  conveyances  for  the  same  from        1821. 
her  heirs. 

That  the  testator  was  seised,  at  his  death,  of  a  moiety  of 
lot  No.  1 .  of  the  subdivision  of  great  lot  No.  2.  in  the  Har- 
denlergh  patent,  containing  2,956  acres  and  a  half,  and  the 
same  being  subject  to  a  mortgage  to  the  state,  from  the  per- 
son from  whom  the  title  was  derived,  it  was  agreed  between 
the  defendant,  and  G.  L.  and  Daniel  Monk,  who  owned  the 
othei  moiety,  to  permit  the  land  to  be  sold  under  the  mort- 
gage, and  to  buy  it  in,  in  order  to  confirm  the  title.  That 
in  1794,  the  land  was  sold  under  the  mortgage,  and  the  de- 
fendant, and  the  said  G.  L.  and  D.  M.,  became  the  purchasers, 
for  about  the  amount  of  the  mortgage  *debt,  and  one  moiety  r  #  5(>2 1 
of  the  land  was  conveyed  to  the  defendant,  and  the  other 
moiety  to  G.  L.  and  D.  M.  The  plaintiffs  alleged,  that  the 
defendant,  by  such  purchase,  became  a  trustee  for  the  heirs  of 
the  testator,  and  could  not,  in  equity,  hold  the  land  in  her 
own  right ;  but  that  the  defendant  has  since  set  up  a  claim 
in  her  own  right,  and  in  1806,  sold  the  land  to  P.  and  H. 
Ruggles,  for  5,000  dollars. 

That  the  testator,  and  G.  L.,  and  Israel  Smith,  owned  the 
Union  store  and  landing,  in  Poughkecpsie,  with  two  or 
more  sloops ;  /.  &  died  in  1791 ;  and  the  testator,  in  1792, 
purchased  of  the  executors  of  /.  £  his  third  of  the  said  prop- 
erty for  2,500  dollars,  for  which  he  gave  his  bond  and 
a  mortgage  executed  by  himself  and  the  defendant, 
which  remained  unpaid  at  his  death.  That  the  defend- 
ant, after  the  death  of  the  testator,  agreed  with  John  Mott,  to 
give  up  the  said  purchase  to  him,  if  the  executors  of  /.  S. 
would  accept  him  in  the  place  of  the  defendant,  and  release 
the  estate  of  the  testator;  and  the  executors  of  /.  S.,  having 
acceded  to  the  proposal,  the  defendant  accordingly  con- 
veyed the  third  part  of  the  premises  to  J.  M.,  and  the  ex- 
ecutors of  J.  S.  gave  up  the  bond  of  the  testator.  That 
the  defendant  claims  interest  on  the  one  third  of  the  sum  of 
2,500  dollars,  as  her  dower  in  the  premises,  from  the  time 
of  the  sale  to  Mott;  but  the  bill  charged,  that  she  was  not 
entitled  to  dower  therein.  That  the  defendant  took  pos- 
session of  the  other  third  of  the  premises,  belonging  to  the 
estate  of  the  testator,  and  held  the  same  until  1799,  when 
she  sold  the  same  to  George  B.  Evertson,  for  5,000  dollars, 
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1821.  having,  in  the  mean  time,  made  great  profits  out  ot  thfc 
stores,  sloops,  &c.,  for  which  she  refused  to  account,  claim- 
ing the  same  as  her  own. 

That  the  testator  was  interested,  in  his  own  right,  with 
George  Clinton  and  others,  in  several  tracts  of  land  in  the 
Kayaderosseras  patent,  parcels  of  which  were  sold  by  the 
testator,  and  bonds  and  mortgages  taken  from  the  purcha- 
503  ]  sers,  *and  for  other  parts,  contracts  of  sale  were  made. 
That  the  defendant  has  possessed  herself  of  the  bonds,  mort- 
gages, and  contracts,  and  received  moneys  thereon,  and  for 
other  parts  of  the  land  sold  by  her,  for  all  which  she  refuses 
to  account.  That  the  testator  died  seised  of  five  acres  of 
land  in  P.  on  which  there  were  several  houses,  on  which 
the  defendant  has  received  the  rents  and  profits ;  and  has 
charged  large  sums  for  repairs  and  improvements,  giving 
herself  credit  for  the  full  third  of  the  rents,  with  compound 
interest,  for  her  dower,  without  making  any  deduction  for 
expenditures. 

That  the  defendant  has  possessed  herself  of  a  wood  lot  of 
twenty-one  acres,  in  Clinton,  of  which  the  testator  died 
seised,  and  has  taken,  and  suffered  others  to  take,  large 
quantities  of  wood  from  the  lot,  for  which  she  refuses  to  ac- 
count. 

That  the  testator  died  seised  of  other  lands,  in  the  coun- 
ties of  Dutchess,  Ulster,  Montgomery.  Clinton,  and  elsewhere, 
the  particulars  of  which  are  unknown  to  the  plaintiffs,  but  of 
which  the  defendant  has  taken  possession,  with  the  title 
deeds,  &.C.,  and  part  of  which  she  has  sold,  but  refuses  tc 
account  for  the  proceeds. 

That  in  February,  1816,  the  defendant  presented  a  peti- 
tion to  this  Court,  to  have  her  accounts,  in  relation  to  the 
estate  of  the  testator,  referred  to  a  master,  and  to  have 
George  B.  Evertson,  appointed  guardian  of  the  plaintiffs, 
to  attend  the  hearing  before  the  master.  That  on  the  23d 
of  February,  1816,  this  Court  made  an  order,  referring  the  ac- 
counts of  the  defendant  to  Mr.  Swift,  a  master,  and  appointed 
G.  B.  Evertson  guardian  of  the  plaintiffs.  That,  at  that 
time,  there  was  no  cause  pending  in  this  Court.  That  G.  B. 
E.,  on  notice,  attended  bef  >re  the  master  several  times,  in 
the  spring  of  1816,  and  offered  to  go  on  with  the  account- 
ing, if  the  books,  accounts,  &c.  were  placed  in  a  situation 
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in  whim  he  could  examine  them;  but  the  defendant,  efus-  1821. 
ing  so  to  submit  the  books,  &c.,  and  being  advised,  *that  the 
proceedings  were  extra-judicial,  and  not  binding  on  the  plain- 
tiffs,  refused  to  attend  further  on  the  master,  and  produced 
no  proofs.  That  G.  B.  E.  did  not,  on  the  10th  of  Februa- 
ry, ,1817.  close  his  proof,  or  submit  to  the  reference  to  the 
master.  That  on  the  19th  of  March,  1816,  the  first  day  of  the 
hearing  before  the  master,  the  other  children  of  the  testator 
admitted,  for  the  purpose  of  such  reference,  that  the  accounts 
of  the  defendant  were  correct,  and  that  the  estate  of  the  testa- 
tor was  indebted  to  the  defendant,  in  the  sum  of  25,400  dollars 
on  the  22d  of  February,  1813,  without  interest;  and  the  six 
younger  children  confessed  balances  against  them  for  board, 
to  the  amount  of  8,000  dollars  and  upwards.  The  plaintiffs 
averred,  that  no  such  sum  was  due  to  the  defendant ;  that 
her  separate  property,  if  any,  was  inconsiderable  and  unpro- 
ductive ;  and  that  she  was  in  no  business,  and  wholly  de- 
pended on  the  estate  of  the  testator  for  the  support  of  herself 
and  family.  That  the  admissions,  above  stated,  were  made 
without  any  examination.  That  on  the  8th  of  January,  1818, 
the  master  made  a  report,  certifying  the  sum  of  4,341  dol- 
lars and  95  cents,  to  be  due  from  the- plaintiffs  to  the  defend- 
ant, and  chargeable  on  the  one  eighth  of  the  estate  be- 
longing to  the  plaintiffs,  and  as  being  the  amount  expended 
by  her,  on  account  of  the  eighth  part  of  the  estate,  over  and 
above  what  she  had  received.  The  plaintiffs  denied  that 
any  thing  was  due  from  them  to  the  defendant ;  and  alleged, 
that  she  was  largely  indebted  to  them.  The  plaintiffs  stated 
various  claims  of  the  defendant  before  the  master,  and  al- 
lowed by  him,  which  they  alleged  to  be  unfounded  and  im- 
proper, and  that  the  master  had  allowed  annual  rests  in  the 
account,  thereby  charging  the  plaintiffs  a  large  sum  for  cow- 
•pound  interest. 

That  the  defendant  had  filed  a  bill  in  this  Court,  pravmg 
a  sale  of  the  interest  of  the  plaintiffs  in  the  estate  of  the 
ti'-tator,  for  the  purpose  of  paying  her  the  amount  so  re- 
ported to  be  due  to  her  from  the  plaintiffs  ;  and  had  obtained 
from  the  other  children  of  the  testator,  a  written  *acknowl-  r  *  505 
i  dement  of  the  balance  against  them,  and  consenting  to  a 
sale  of  their  interests.  Prayer,  that  the  defendant  be  di- 
rected to  place  her  books  of  accounts,  containing  the  original 
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1821.  entries,  &c.  with  a  master,  with  (he  vouchers,  so  that  the 
plaintiffs  may  examine  the  same,  and  that  she  produce  and 
deposit  the  deeds  and  evidences  in  her  power  or  possession, 
relative  to  the  real  estate  of  P.  T.,  and  that  she  be  decreed 
to  come  to  an  account  with  the  plaintiffs,  and  to  pay  what  may 
appear  to  be  due  to  them,  &.C.,  and  that  the  plaintiffs  be  let 
in  to  their  share  of  the  real  estate ;  and  for  general  relief. 

The  defendant,  in  her  answer,  admitted  most  of  the  facts 
stated  in  the  bill.  She  admitted,  that  she  took  possession 
of  all  the  property  of  the  testator,  but  denied  that  she  had 
concealed  the  books  and  accounts,  &c.,  or  had  refused  to 
account,  and  averred  that  she  had  fully  accounted  before 
the  master,  pursuant  to  an  order  of  the  Court,  before  the 
plaintiffs  filed  their  bill.  She  denied  that  she  refused  to 
allow  G.  B.  E.j  as  guardian  of  the  plaintiffs,  to  examine  the 
accounts,  &c.,  but  that  she  offered  to  permit  him  to  examine 
them,  at-her  house,  in  the  presence  of  any  witness  he  might 
select,  but  not  to  take  the  books  and  accounts  into  his  own 
possession.  She  admitted  that  the  testator  died  possessed  of 
a  large  personal  estate,  consisting  in  vessels,  stock  in  trade, 
terming  utensils,  debts,  &c.,  which  she  took  into  her  posses- 
sion. That  she  made  out  an  inventory  of  the  personal  estate, 
according  to  a  schedule  annexed  to  her  answer,  to  which 
she  also  annexed  a  particular  account  of  the  amount  of  debts 
collected,  proceeds  of  personal  property  sold,  rents  and 
profits  of  real  estate  received,  &c.  But  she  admitted,  that 
she  did  not  file  the  inventory,  because  she  deemed  it  un- 
necessary, as  she  was  entitled,  by  the  will,  to  the  use  of  the 
personal  property  during  her  life ;  and  she  averred,  that  she 
nad  given  credit  for  the  whole  of  it  in  her  account,  except 
[  *  506  ]  the  household  furniture  ;  *and  such  parts  of  the  furniture  as 
were  delivered  to  her  daughters,  were  charged  to  them.  She 
admitted  the  release  of  the  20th  of  July,  1795,  stated  by  the 
plaintiffs,  and  alleged  that  it  was  made  according  to  the 
known  intentions  of  the  testator,  expressed  a  short  time  be- 
fore his  death,  and  which  the  parties  believed  to  be  fair  and 
right.  She  denied  that,  as  a  consideration  for  that  release, 
she  promised  to  divide  her  estate  under  the  will,  or  give  up 
her  right  of  dower,  or  any  estate  in  her  own  right ;  though 
she  said  at  the  time,  that  unless  such  release  was  executed, 
she  should,  by  her  will,  so  iispose  of  her  own  separate 
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erty,  as  to  make  all  her  children  equal.  That  at  tie  time  1821. 
of  accounting  before  the  master,  she  delivered  to  G.  B.  E. 
a  copy  of  the  release,  and  of  all  the  papers,  documents  and 
accounts  relating  to  the  estate  of  P.  T.  which  were  request- 
ed. She  admitted  that  she  has  never  permitted  the  plain- 
tiffs, or  their  mother,  to  participate  in  her  own  separate 
property,  as  a  matter  of  right,  and  denied  that  her  separate 
property  was  liable  to  any  such  demand  from  them,  or  her 
other  children ;  but  that  she  has  charged  to  them  in  account, 
the  various  advances  made  to  them.  She  denied  that  she 
had  attempted  to  appropriate  the  property  of  the  testator, 
in  any  such  manner  as  suggested  by  the  plaintiffs,  or  to  make 
any  part  of  it  her  own ;  and  she  alleged,  that  she  had  a 
large  and  just  account  against  the  estate  of  P.  T.  for  ad- 
vances made  out  of  her  own  separate  property,  as  would 
appear  from  the  account  annexed  to  her  answer,  which  was 
a  true  statement  of  all  charges  against  the  estate,  and  of  all 
credits  to  which  it  was  entitled ;  and  that  she  might  receive 
the  balance  due  to  her,  she  had  filed  her  bill  in  this  Court, 
hat  so  much  of  the  real  estate  might  be  sold,  as  was  suffi 
cient  for  that  purpose. 

The  defendant  admitted,  that  J?.~  Crannel,  at  the  time  of 
his  attainder,  as  stated  in  the  bill,  was  possessed  of  a  con- 
siderable estate  in  PoughJceepsie,  which  she  particularly  set 
forth,  of  which  he  was  seised  in  his  own  right,  and  part  in 
*right  of  his  wife,  the  mother  of  the  defendant ;  and  she  in-  [  *  507  ] 
sisted,  that  the  interest  of  the  wife  of  B.  C.  in  the  lots 
specified,  was  not  subject  to  forfeiture  on  his  conviption, 
and  did  not  become  vested  in  the  state.  She  admitted,  that 
the  estate  of  B.  C.  was  sold  by  the  commissioners  of  forfeit- 
ure, to  G.  L.  and  P.  T.,  as  stated  in  the  bill,  by  deed  dated 
May  30,  1788;  but  she  did  not  know,  nor  did  she  believe, 
that  G.  L.  and  P.  T.  pointed  out  to  the  commissioners  the 
I:mds  so  conveyed,  as  the  estate  of  B.  C.  That  the  defend- 
ant and  her  sister  Catharine,  the  wife  of  G.  L.,  had  no  agency 
or  control  over  the  purchase,  so  made  by  their  husbands  ; 
and  she  insisted,  that  if  any  lands  included  in  that  deed,  did 
not  belong  to  B,  C..  at  the  time  of  his  attainder,  and  to  which 
:lic  d<T« ndant  and  her  sister  C.  L.  have  acquired  a  title  by 
descent  or  otherwise,  they  cannot  justly  be  precluded  from 
asserting  their  right.  And  the  defendant  stated  and  deduced 
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1821.  tne  title*  an(l  insisted  that  she  was  seised,  by  descent  and 
purchase,  of  two  fifths,  her  sister  Catharine  L.  of  one  fifth,  and 
her  jmsband  Gilbert  L.  of  one  fifth,  of  all  the  estate  of  Trien- 
tie,  the  wife  of  B.  CranneL  She  stated,  that  until  the  plaintiffs 
commenced  proceedings  in  partition,  in  1813,  she  was  not 
called  upon  to  designate  what  property  she  held  as  executrix, 
and  what  in  her  own  right  ;  but  after  those  proceedings  had 
commenced,  it  became  necessary  for  her  to  resist  any  claim. 
and  to  set  up  her  own  right.  The  defendant  admitted  the 
tatement  in  the  bill  as  to  the  Union  store  and  landing,  &fc., 
uid  insisted,  thai,  she  was  equitably  entitled  to  her  dower,  in 
the  one  third  sold  to  Mott.  She  denied  that  at  the  time  ol 
executing  the  agreement  of  October  17,  1799,  stated  in  the 
bill,  she  agreed  to  relinquish  her  dower  in  any  of  the  lands 
of  the  testator,  sold  or  unsold  ;  or  that  she  ever  consented 
to  a  division  of  the  estate,  at  any  time,  before  her  account 
was  settled,  and  a  sufficiency  of  the  estate  sold,  to  pay  the 
balance  due  to  her. 

[  *  508  ]  *The  defendant  then  set  forth  the  particulars  as  to  the  rest 

of  the  estate  of  the  testator,  but  which  it  is  unnecessary  to 
state  here.  She  admitted  that  the  order  of  reference,  &c. 
of  February  23,  1816,  was  on  her  petition,  and  that  no  suit 
was  then  pending.  That  George  B.  Evertson,  the  father 
and  guardian  of  the  plaintiffs,  attended  in  their  behalf  before 
the  master,  on  the  17th  of  March,  1816,  pursuant  to  notice, 
and  continued  to  attend,  on  thirteen  different  days  after- 
wards, and  carefully  investigated  the  accounts  and  vouchers 
exhibited  by  the  defendant  ;  and  in  the  forenoon  of  the  last 
day,  he  was  told  by  the  master,  that  the  examination  would 
be  closed  on  that  day,  unless  he  had  proofs  to  exhibit,  but 
that  he  left  the  master,  without  requesting  an  adjournment, 
or  expressing  a  determination  to  re  turn  ;  and  did  not  again  ap- 
pear or  exhibit  any  proofs.  The  defendant  then  set  forth  the 
particulars  of  the  account  before  the  master,  &c.,  and  in- 
sisted, that  if  there  were  any  objections  to  the  proceedings, 
or  to  the  report  of  the  master,  they  ought  to  have  been  made 
by  way  of  exception. 

Much  evidence  was  taken  on  both  sides,  and  the  cause  was 
brought  to  a  hearing  on  the  pleadings  and  proofs,  (which  were 
very  voluminous,)  on  the  29th  of  March,  1821. 
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T.  /.  Oakley,  for  the  plaintiffs,  contended,  that  the  plain  1821. 
tiffs  were  not  in  any  manner  concluded  by  the  accounting 
before  the  master,  there  being,  at  that  time,  no  suit  pending 
in  which  they  were  parties.  No  decree  can  be  had  against 
infants,  unless  they  have  had  a  day  in  Court,  after  coming  of 
age,  to  show  cause  against  it.  (3  Johns.  Ch.  Rep.  368.  2 
I\  Wm.  387.) 

That  if  the  account  taken  before  Mr.  Swift,  be  not  irregu- 
lar and  void,  yet  it  ought  to  be  opened,  as  it  has  been  stated 
on  erroneous  principles,  and  great  injustice  has  been  done 
to  the  plaintiffs. 

He  then  proceeded  to  state  particularly  how  the  new  *ac-       [  *  509  J 
count  ought  to  he  stated,  as  to  all  the  different  charges  and 
credits. 

P.  Rugglcs,  contra,  insisted,  that  the  plaintiffs,  having 
regularly  attended,  by  their  guardian,  to  the  taking  of  the 
account  before  the  master,  had  waived  all  objection  to  the 
formality  of  the  proceeding ;  that  they  ought  to  be  bound 
by  the  account,  or  to  have  made  their  objections  to  the  mas- 
ter's report ;  but  if  the  account  should  be  opened,  the  ex- 
amination ought  to  be  confined  to  the  particulars  specified, 
and  not  extended  to  the  whole  account ;  and  that  all  (he 
costs  ought  to  be  paid  by  the  plaintiffs. 

That  by  the  will  of  the  testator,  which  gave  the  defend- 
ant "  the  use  and  possession  of  all  his  estate,  real  and  per- 
sonal, during  her  natural  life,"  she  was  exempted  from  all 
liability  to  account  to  his  heirs  or  devisees,  for  any  pensonal 
property,  owned  or  possessed  by  him  at  his  death,  whatever 
disposition  she  may  have  made  of  it.  (6  Cruise's  Dig-  tit. 
Devise,  ch.  34.  s.  39.  1  P.  Wm.  573.  575.  421.  424.  3 
AOc.  175.) 

That  the  agreement  of  the  17th  of  October,  expressly  pro- 
vided that  the  defendant  should  retain  her  dower  in  the 
lands  sold  :  and  she  was  entitled  to  her  dower  in  one  third  part 
of  the  store  and  landing  sold  to  Mott.  If  land  abide  bene- 
ficially in  the  husband,  but  for  a  single  moment,  the  wile  is 
entitled  to  dower.  (2  Bl.  Com.  132.  1  Cruise's  Dig.  141.) 

That  the  pretended  agreement  of  the  20th  of  July,  is  de- 
nied by  the  answer,  and  is  not  supported  by  any  proof  ex- 
cept the  testimony  of  G.  B.  E.,  the  father  and  guardian  of 
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1821.  lue  plaintiffs,  whose  evidence  was  inadmissible.  Besides,  as 
a  parol  agreement,  it  was  clearly  void  under  the  statute  of 
frauds.  (1  Johns.  Ch.  Rep.  339.  2  Johns.  Ch.  Rep.  554. 
and  cases  there  cited.) 

That  by  the  act  of  the  legislature  of  1788,  Gilbert  Livingston, 
[  *  510  ]  and  P.  T.,  the  testator,  were  made  trustees  of  the  whole  *of  B. 
Crannel's  property  in  Dutchess  county,  which  had  been  forfeited 
by  the  attainder ;  and  for  the  surplus  beyond  what  was  neces- 
sary to  pay  the  debts  and  expenses,  they  were  trustees  for  the 
defendant  and  her  sister  Catharine  L.  That  being  trustees, 
they  could  not  purchase  for  their  own  benefit.  (1  Mad.  Ch. 
90,  91,  92.  377,  378.  1  Johns.  Ch.  Rep.  28.  36.  394.  2 
Johns.  Ch.  Rep.  104.  257.)  And  the  defendant,  as  ccstui 
que  trust,  is  now  the  equitable  owner  of  all  that  part  of  the 
land  in  her  possession.  Where  an  estate  is  given  to  the  hus- 
l»and,  for  the  use  of  the  wife,  he  is  considered  as  a  trustee 
for  her,  and  technical  words  are  not  necessary.  (3  Jltk.  399. 
Bunb.  Rep.  187.  2  P.  Wm.  316.) 

It  is  the  duty  of  a  trustee  not  to  sell,  until  all  due  infor- 
mation is  acquired  by  him  for  the  benefit  of  the  cestui  que  trust. 
(2  Johns.  Ch.  Rep.  110.)  No  lapse  of  time  bars  a  direct 
trust.  (3  Johns.  Ch.  Rep.  190.  216.  4  Johns.  Ch.  Rep. 
136.) 

That  if  the  defendant  was  not  entitled,  as  cestui  que  trust. 
to  the  lands  in  her  possession,  and  which  were  included  in 
the  deed  of  the  commissioners  of  forfeitures,  she  then 
claimed  by  descent  from  her  mother,  the  wife  of  B.  C.,  and 
by  purchase  from  her  heirs,  of  several  lots,  which  never  vest- 
ed in  B.  C,  and  could  not,  therefore,  be  forfeited. 

That  the  purchase  of  the  lot  in  the  Hardcnbergh  patent,  was 
made  by  the  defendant  in  her  own  right,  and  not  as  execu 
trix  or  trustee,  for  the  heirs  of  the  testator.     She  could  not 
have  made  the  purchase  for  the  heirs,  without  selling  land  to 
raise  money  for  the  purpose.     The  mortgage  was  not  a  debt 
due  from  the  estate.     If  the  bargain  had  proved  disadvan- 
tageous, the  heirs  would  have  been  under  no  obligation  to 
take  the  lands.     The  defendant  had  a  right  to  use  the  per- 
sonal property  of  the  testator  as  her  own,  if  she  paid  the  debts 
out  of  her  own  money.     (3  Johns.  Ch.  Rep.   38.  252.  318 
1  Saund.  307.     1  Madd.  C\.  497.  Toller's  L  of  Ex.  136.) 
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*THE  CHANCELLOR.     The  account  before  the  master  was        1821. 
taken  under  an  order  of  the  23d  of  February,   1816,  made 
upon  the  petition  of  the  defendant.     There  was  no  suit  then 
pending,  and  the  order  was  granted  for  her  greater  security 
and  indemnity  as  executrix ;  it  was  not  intended  to  be,  and  Where,  on  the 

.  i    •      •/*•  petitioner  an  ex- 

could  not  be,  binding  upon  the  infant  plaintiffs,  so  as  to  ex-  ecuui.\,when  no 

c  c  11-          i_  ,      suit  was  pencl- 

clude  them,  on  coming  of  age,  from  calling  her  to  account.  jng>  au  order 
But  though  it  was  an  ex  parte  order,  yet  as  the  father  of  the  ^kL^an'  <£ 
infants  attended  before  the  master,  as  their  guardian,  during  count  bef°re  a 

3  3   master,  the  re- 

the  whole  protracted  progress  of  the  taking  of  the  account,  pon  of  the  mas 

,  ,  ter  will  not  be 

it  does  not  seem  to  be  necessary  to  open  the  account  any  binding  on  in- 
further,  than  to  correct  such  errors  as  have  now  been  pointed  i^oTcoiring 
out,  on  the  part  of  the  plaintiffs.  I  shall  accordingly  notice  jSf^J*2 
such  objections  as  have  been  well  taken,  and  state  the  prin-  count;  but  if 

,  .    ,  .  the   father    and 

ciples  upon  which  the  account  is  to  be  restated.  guardian  of  the 

1.  In  the  first  place,  the  defendant  is  not  entitled  to  dow-  leiuLI,  in Sthe!r 

er  in  the  undivided  third  part  of  the  Union  store  and  landing,  JjJ  mkste^'the 

which  was  purchased  by  her  husband,  Peter  Tappen,  of  the  account  win  not 

r  .  .  be  opened  fur- 

executors  of  Israel  Smith,  deceased.  This  purchase  was  ther  than  may 
made  by  the  husband  in  1791,  for  2,500  dollars,  and  he  eorrectjjaofr 
never  paid  any  part  of  the  consideration  money  ;  and  on  the  may'poi'nt  du!?r 
24th  of  April.  1793,  the  defendant  and  George  Clinton,  as  .™*  ,  tl* 

*  P  widow  and  ex- 

executors  of  Peter  Tappen,  sold  that  right  to  John  Mott,  for  ecutrix  was  em- 

,  powered  to  sell 

the  same  sum,  and  his  bond  and  mortgage  to  the  executors  real  estate,  and 
of  Smith  was  taken  and  received  as  a  substitute  for  the  debt  Lmi  charged 
which  Tappen  owed  them  on  the  original  purchase.  Whether  ™™  ,*  s™°srfy 
the  defendant  has  any  subsisting  right  of  dower  against  ™*  mortgage 

J  debt :        Held. 

that  property,  in  whose  hands  soever  it  may  now  be,  is  riot  the  that  the  widow 

question  before  me,  though  I  apprehend,  that  her  deed  as  to  be  aHowod 

executrix,  without  any  mention  or  reservation  of  that  dower,  fabei/defiv«fl 

would  be  a  bar  to  such  a  claim.     The  only  point  now  is,  "^^"e''1  from 

whether  she  has  any  claim  in  equity  against  the  plaintiffs,  for 

the  estimated  value  of  such  a  right  of  dower,  supposing  it 

to  have  existed  before  the  deed  to  Mott ;  and  there  does  not 

appear  to  me  to  be  any  color  for  such  *claim.     The  heirs  of       r  *  512  1 

Tappen  received  no  benefit  whatever  from  that  sale.     The 

entire  proceeds  of  it    were  applied  to  extinguish  the   debt 

due  from   Tappen ;  and  if  the  plaintiffs  were  to  be  charged 

with  any  portion  of  that  dower,  it  would  be  a  charge  upon 

them   without   any   equivalent   or   consideration.     Nothing 

could  be  more  unreasonable  and  unjust. 
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11321.  The  agreement  of  the  17th  of  October,  1799,  signed  by  the 

parent  of  the  plaintiffs,  was  never  intended  to  apply  to  such 
a  case,  but  to  cases  where  the  proceeds  of  the  sale  be- 
longed to  the  heirs  as  beneficial  property,  capable  of  being 
applied  to  their  maintenance  and  education.  They  never 
meant  to  be  charged  with  an  equitable  dower  in  the  proceeds 
of  any  sale,  when  their  ancestor  owed  the  whole  original 
consideration  for  the  land,  and  the  sale  was  made  purposely 
to  extinguish  that  debt,  and  left  the  purchase  without  any 
use  or  benefit  to  the  heirs. 

But  the  defendant  is  entitled  to  dower  in  all  the  other  lands 
and  real  estate,  whereof  her  husband  died  seised  in  his  own 
right,  or  in  the  proceeds  thereof,  if  sold.  I  say,  in  his  own 
right,  for,  as  I  shall  show  hereafter,  he  did  not  die  seised  in 
his  own  right  of  the  real  estate  acquired  by  purchase  from  the 
commissioners  of  forfeitures,  under  the  act  of  the  22d  of 
March,  1788.  She  is,  therefore,  entitled  to  dower  in  the  pro- 
ceeds of  the  sale  of  another  third  part  of  the  Union  store  and 
landing,  to  G.  B.  Evcrtson,  to  be  computed  according 
to  the  rule  prescribed  in  the  agreement  above  referred  to, 
of  the  17th  of  October,  1799.  The  claim  upon  those  pro- 
ceeds must  be  confined  to  the  sale  of  the  real  estate,  and  not 
extended  to  the  sale  of  the  vessels,  and  other  personal  prop- 
erty, (if  any,)  belonging  to  this  store  and  landing,  and  which 
were  sold  together  with  the  real  estate,  and  for  one  aggre- 
gate price.  And  the  value  of  the  dower  is  to  be  computed 
according  to  the  value  of  the  property  at  the  death  of  the 
|  *  513  ]  husband,  and  not  according  *to  its  increased  value  afterwards, 
by  reason  of  beneficial  improvements  made  thereon.  The 
defendant  being  executrix,  and  having  the  whole  property  in 
her  possession,  it  was  her  own  fault,  and  not  that  of  the  heirs, 
that  the  assignment  of  dower,  if  she  wished  it,  was  not  made 
presently  after  her  husband's  death.  She  ought  not  to  profit 
by  such  delay  of  her  own,  at  the  expense  of  the  infant  heirs. 
An  executrix  The  defendant  being  chargeable,  as  I  shall  presently  show, 
whi'^the^eVta-  with  the  proceeds  of  the  land  in  the  Hardenbergh  patent, 
subject1  to'sea  S^e  ls  likewise  entitled  to  dower  in  these  proceeds,  under 
mortgage,  to  be  the  agreement  already  mentioned.  But  the  dower  in  this 

lold   under  the  i  i  •  •  -i 

mortgage,  and  case  must'be  taken,  subject   to  an  equitable  contribution, 
chaserfandsoird  tow.ards  the  extinguishment  of  the  mortgage  upon  that  land 
«rtyS-  HeiJTthat  to  tne  state  treasurer,  existing  when  her  husband  became 
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the  purchaser  of  an  undivided  moiety  of  that  lot.     To  aster-        1821. 
tain  the  amount  of  her  contribution,  as  dowress,  we  must, 
according  to  the  doctrine  or  rule  in  the  case  of  Swaine  v. 
Ptrinefi  recently  decided,  take  one  third  of  a  moiety  of  the 
principal  and  interest  due  on  that  mortgage,  when  paid,  and  she  was  liable 

,  ,..,,,.  .  .  ,  i        r        to  account  to  the 

charge  her  with  the  value  or  an  annuity,  payable  yearly,  lor  heirs,  for    the 


her  life,  of  the  interest  upon  the  one  third  of  that  moiety, 

and  that  value  to  be  computed  upon  the  same  principle,  that  the  ow,  was  entitled 

to    her    dower, 

value  of  her  dower,  in  the  money  arising  from  sales  of  the  subject    to    a 

.  .  ratable        con- 

real  estate,  is  to  be  computed.  tribution      to- 

2.  The  defendant  is  not  accountable  for  the  use  of  the  SSroishaientc* 

,    *3 

personal  estate  left  by  her  husband  at  his  death,  nor  for  the  |jeebt  n 
use  of  the  real  estate  he  owned,  at  the  date  of  his  will,  as  .pevis®  to  the 
the  use  of  all  this  was  given  to  her  by  the  will,  nor  for  the  executrix,  of  the 
use  of  the  real  estate  purchased  by  her  husband,  as  the  con-  "fo^r  "a^tlfe 
fiscated  property  of  Bartholomew  Crannel  But  she  is  to  be  JSJ^a^JJ 
held  accountable  for  the  use  of  the  residue  of  the  real  estate,  festator>  .iiirin- 

her  natural  life: 

and  for  the  proceeds  of  sales  of  the  residue  of  the  real  estate,  Held,  that  she 

,,.  i.      »  *        i  -'jj.fi  wasnotaccount- 

and  she  is  to  be  credited  for  the  appropriation  *ot  the  rents  r  *  514  l 
and  proceeds  of  that  residue,  towards  the  payment  of  debts  able  to  the  heirs 
remaining  due,  after  the  personal  estate  had  been  duly  ap-  p^rsonaT  prop- 
plied  and  exhausted.  And,  in  order  to  show  such  due  ap-  *elus  and  profits 
propriation,  she  must  of  necessity  account  for  the  amount  of  the  real  estate 

...  .  of    which     the 

and  disposition  of  the  personal  estate.     She  is  likewise  to  be  testator      was 

credited  for  all  reasonable  expenditures   in   the   reparation  data  of  his  will, 

and  improvement  of  the  residue  of  the  real  estate  as  above  „"*  of'his'after- 

mentioned.  Acquired     real 

estate  ;  and  that 

3.  The  defendant  is  to  be  charged  with  the  proceeds  of  she  was  to  i>e 

i  i         /-iii'         i       tr      7      T         »  n  allowed          •  n 

the  sale  of  the  land  in  the  Hardenbergh  patent  to  P.  and  mucn    of    the 


,an!  "it 


H.  Haggles.     She  purchased  in  this  land  at  the  sale  under 

the  mortgage,  in  order  to  deliver  her  husband's  interest  in  {|l|f'  l, 

that  estate,  which  he  had  left  at  his  death,  from  that  incum-  debts,  after  the 

,  .  .        personal   •  stale 

brance.  Her  husband,  at  his  death,  was  seised  of  an  equity  had  been  a(. 
of  redemption  in  an  undivided  moiety  of  that  lot,  and  she  purpose"'  alld 
was  his  executrix  with  large  powers  as  a  trustee,  and  was  exhai 
the  natural  guardian  of  his  infant  children.  It  is  impossible  Anexecutoror 
to  permit  such  a  trustee  to  buy  in,  under  that  incumbrance,  {",^"1,',  la,',',"",^ 
for  her  own  benefit.  The  principle  of  equity,  on  this  point,  lhe  ,tcstal"r-  "" 

•"  'a  sale  under  tti 

is  too  well  settled  to  be  questioned  ;  and  the  proof  in  the 


A,  ,       .          ,       .      ,  •          i  for  his  own  IK  n 

case  is,  that  she  bought,  in  hei  representative  character,  as  efit. 

t  Ante  p.  482. 
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1821.  executrix.  She  paid  the  purchase  money,  .or  what  is  the 
same  thing  in  effect,  she  redeemed  the  mortgage,  witli  the 
assets  belonging  to  the  estate.  The  evidence  of  this 
TAPPEN.  consists  in  the  declarations  which  she  made  to  George  B. 
Evertson,  and  who  appears  to  be  a  competent  witness,  and 
on  the  settlement  which  took  place  between  her  and  Gov- 
ernor Clinton,  her  co-executor,  and  from  whom  she,  in  the  first 
instance,  borrowed  the  money  to  make  the  purchase.  She 
signed  the  account  in  which  that  loan  is  charged  to  her  a* 

The  estate  of   executrix. 

to'  bTsoidtand  4.  The  defendant  is  not  accountable  for,  because  she  is 
the  proceeds  entitled,  in  her  own  right,  to  all  the  real  estate,  not  owned 

paid  to  T.,  in  '  . 

trust,  to  pay  in-  by  her  husband  before  that  time,  and  purchased  by  him  in 

cumbrancesand  .  .  .  .     _  .„          _.  .    .  .       ,_*-,.-,  ,       r     P  •       -, 

expenses,  and  conjunction  with  Gilbert  Livingston,  in  1788,  or  the  lorieitea 
[  *  51  5  ]  estate  of  B.  CranneL  The  act  of  the  22d  of  March,  *1788, 
iy  creditor  of  entitled,  "  An  act  directing  the  settlement  of  public  accounts, 
c.,  and  the  sur-  an(j  for  other  purposes  therein  mentioned,"  authorized  and 

plus  in  trust  (or  r      r 

the  wfe  of  T.;  directed  the  sale  of  the  confiscated  estate  of  Bartholomew 

and  T.  purchas-     _  7-1  r  -r»          T  •»  •  11  e 

<><\  w  the  whole  Lranncl,  in  the  town  ot  Jrougnkeepsie,  and  the  payment  01 
htd^ond1  P°re^  tne  proceeds  of  the  sale  to  Gilbert  Livingston  and  Peter 
rtorsCoflceCfrom  Tappen,  in  trust,  to  discharge  incumbrances  on  the  estate, 
bidding  by  as-  an(j  to  reimburse  themselves  for  expenses  in  buildings  and 

gaming  to   pay  .  t         «    «j»    i  .  .        .  ,. 

their  debts,  and  repairs,  and  to  hold  the  residue  in  trust,  to  pay  the  creditors 
petition3  atC°tne  of  Crcmnel  ;  and  the  overplus  of  those  proceeds,  if  any,  to 
reS'vdueofthe  no^d  in  trust  for  the  benefit  of  their  wives,  Catharine  Living- 
estate  at  the  sjon  ancj  Elizabeth  Tappen,  in  equal  shares.  It  is  in  proof. 

auction,    could  ^5 

not  he  ascer-  that  Livingston  and  Tappen  purchased  in,  themselves,  the 
whether  any  whole  estate,  so  sold,  at  one  bid,  and  prevented  the  creditors 


ledltrart'ibr  °f  Crannel  from  bidding,  by  assuming  beforehand  to  pay  all 

the  wife  ;   and  tne  debts  ;  and  that  they  stifled  all  competition  at  the  sale, 

F.  continued  to  J                                       r 

hold  the  estate  So  that  the  real  value  of  that  estate,  at  auction,  could  not  be 

exclusively    as  .111                            i                  i                                      it 

his  own,  umii  ascertained,  nor  whether  any  surplus,  or  what  amount,  would 

lnataefhe  wife)  have  remained  in  trust  for  their  wives,  if  the  sale  had  been 

utrix  orr^as  ^^  *°  nave  been  made  under  the  usual  competition.  It  is  impos- 

entitied  to  'con-  sjbie  to  know  what  amount  of  surplus  the  wives  would  have 

sider    the  land,  .,,                    i    T      i  •    i      i        i        i          , 

or  so  much  of  been  entitled  to  ;  and  I  think  the  husbands  cannot  be  per- 


'.'for  mitted  to  derive  any  benefit  by  their  interference,  and  the 
the  debtTo'ftcf  uncertainty  which  they  produced,  to  the  prejudice  of  the 
as  her  own  dis-  cestui  (iue  trusts.  They  elected,  afterwards,  to  hold  the  estate 

charg-ed      from  a  .     « 

any  claim  of  the  so  purchased  in,  as  entirely  and  exclusively  their  own,  and 

husband  or  his    ,  i      11  r  A   •    •         ^i  •  i  •    , 

heirs.  have  destroyed  all  means  of  ascertaining  the  residuary  inter 
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C3t  of  their  wives.     They  have  so  confounded  and  mixed  up        1821. 
tlv.  t  interest  with  their  own,  that  a  discrimination  cannot  be 
made ;  and  upon  just  principles  of  equity,  the  wives  are  en- 
titled to  consider  the  land    as  theirs,  discharged  from  the 
claims  of  the  husbands. 

It  might  have  been  deemed  proper,  that  the  amount  of  the 
debts  so  assumed  by  her  husband,  should  have  been  charged 
to  the  defendant,  for  there  never  could  have  been  any  surplus 
*  without  the  previous  payment  of  those  debts.  But  it  ap-  [  *516I 
pears,  that  Livingston  and  Tappen  sold  parts  of  that  real 
estate  so  purchased  in,  to  near  3,800  dollars,  to  discharge 
the  debts  of  Crannel ;  and  the  remainder  of  that  real  estate, 
remaining  unsold  at  her  husband's  death,  may  well  be  con- 
sidered as  the  proper  residuum  which  was  held  in  trust  for 
the  defendant. 

The  wood  lot,  of  which  so  much  was  said  by  the  wit- 
nesses, was  included  in  the  sale  and  deed  given  by  the  com- 
missioners of  forfeitures  under  the  act,  and  purchased  in  by 
Livingston  and  Tappen,  and  was  part  of  the  trust  property. 

The  defendant  does  not  appear  to  me  to  be  precluded 
from  setting  up  her  title  to  this  property,  as  cestui  que  trust, 
under  the  act  of  the  legislature,  by  the  manner  in  which  she 
has  treated  the  property,  since  her  husband's  death.  She 
was  in  possession  of  it,  and  not  anticipating  any  controversy 
between  her  and  her  children,  she  may  not  have  deemed 
it  material  to  assert  that  title  affirmatively.  But  when  it 
does  become  material,  she  is  not  precluded  or  barred  from 
assorting  her  title,  either  by  the  lapse  of  time,  or  by  her 
silence,  so  long  as  she  has  not  devested  herself  of  her  title  by 
any  legal  act  or  deed. 

The  decision  on  this  point  renders  it  unnecessary  to  ex- 
amine into  the  validity  of  the  claim  set  up  by  the  defendant 
to  a  part  of  the  estate  held  under  the  purchase  from  the 
commissioners  of  forfeitures,  as  being  derived  from  her 
mother,  the  wife  of  Crannel.  I  have  no  difficulty,  however, 
in  saying,  that  the  claim  is  entirely  destitute  of  foundation. 
CranncJ  acted  as  owner,  for  twenty  years  and  upwards,  be- 
fore he  left  the  state ;  and  from  that  fact,  and  the  removal 
and  dispersion  of  the  papers,  during  the  revolutionary  war, 
there  is  ground  to  presume  a  deed  to  him,  and  that  the  same 
has  been  lost  or  destroyed.  That  same  property  was  con- 
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1821  fixated  and  sold  as  his  property,  and  treated  as  such  by 
*_  Avingst on  and  Tappen,  with  the  knowledge  and  acquies- 
cence of  the  defendant  and  her  sister,  Mrs.  Livingston,  dowi 
to  the  death  of  Peter  Tappen,  in  1792.  This  property  was 
appraised,  after  the  revolutionary  war,  as  the  sole  and  absolute 
property  of  Crannel,  when  he  left  this  state,  and  it  was  so 
designated  and  pointed  out  as  his  property,  by  Livingston 
and  Tappen;  and  Crannel,  in  the  lifetime  of  his  wife,  re- 
ceived compensation  from  the  British  government,  on  the 
foot  of  that  appraisement.  It  is  too  late  now  for  the  de- 
fendant, as  one  of  the  heirs  of  Crannel,  and  as  widow  of 
Tappen,  to  set  up  a  title  to  that  property,  as  heir  to  her 
mother.  And  if  this  claim  had  any  force  or  color,  yet  the 
right  of  Trientie,  the  wife  of  Crannel,  was  clearly  barred  by 
the  statute  of  limitations  of  the  28th  of  March,  1797,  which 
barred  all  claims  against  forfeited  estates,  not  asserted  in 
five  years  ;  and  Trientie,  when  that  act  was  passed,  was  alive 
and  a  widow. 

In  reviewing  the  accounts,  all  charges  and  disbursements 
by  the  defendant,  for  reparation  or  improvement  of  the 
property  so  purchased,  as  the  forfeited  estate  of  Crannel, 
are  of  course  to  be  disallowed  ;  and  she,  also,  is  not  to  be 
charged  with  the  rents  and  profits  received  by  her  from  that 
land. 

Compound   in-       5.  The  annual  rests,  and  the   consequent   allowance  of 

lowed 'i^ft^or  compound  interest  to  the  defendant,  must  be  omitted.     This 

ef  a  trustee.       mode  of  computation  is  sometimes  resorted  to,  in  order  to 

meet  the  profits,  which  the  trustee  may  have  made  out  of 

the  trust  property,  and  will  not   disclose ;  but   it  certainly 

cannot  be  allowed  in  favor  of  a  trustee. 

An  executrix       6.  Allowance  must  likewise  be  made  in  favor  of  the  plain- 

\vhochare-esher     .  .„      _  ,  ,  .  .. 

children,  as  in-  tiffs,  for  what  shall  appear  to  the  master  to  have  been  the 
hoan^&l'.mus't  value  of  the  labor  and  services  of  the  mother  of  the  plain- 
::!;..«•  them  for  ffife  while  she  lived  in  the  family  with  the  defendant ;  and 

I  he      value    of  • 

[  *  518  ]       this  charge  will  form  a  reasonable  set-off,  as  far  as  it  *goes, 
titeir  labor  and  to  the  charge  for  board  and  clothing  of  the  plaintiffs  mother. 
7.  The  defendant  must  be  directed  to  deposit  with  the 
master,  her  books  of  accounts,  documents,  and  original  en- 
tries, relating  to  the  matters  in  controversy,  for  the  inspec- 
tion of  the  plaintiffs,  under  the  master's  direction,  and  ac- 
cording to  his  discretion  as  to  the  time,  mode  and  extent  of 
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the  inspection,  and  the  nature  and  kind  of  accounts,  docu-        1821. 
ments,  entries  and  vouchers,  to  be  so  deposited. 

S.  In  all  other  respects,  the  account  already  passed  upon 
and  allowed  by  the  master,  is  to  be  taken  as  correct,  unless 
the  plaintiffs  shall  be  able  to  point  out  and  satisfy  the  master 
of  further  mistakes  therein  ;  and  so  far  as  they  shall  be  made 
to  appear,  they  are  to  be  corrected. 

I  shall  direct  a  reference  to  a  master,  with  special  direc- 
tions, according  to  this  decree. 

Decree  accordingly. 


D.  THOMPSON  against  TAPPEN  and  Wife. 

This  Court  cannot  interfere  with  the  law  of  descent  of  real  property, 
or  the  established  order  of  distribution  of  personal  property,  for  the 
purpose  of  shifting  the  burden  of  paying  the  debts  of  the  intestate, 
from  the  personal  to  the  real  estate,  or  to  correct  any  alleged  hard- 
ship or  inequality  produced  by  the  law. 

THE  bill  stated,  that  James  Thompson,  deceased,  a  brother  August  3u» 
of  the  plaintiff,  came  to  the  United  States,  an  alien,  in  1798, 
and  was  naturalized  in  1813.  That  Alexander  Thompson, 
deceased,  a  brother  of  the  plaintiff,  came  to  the  United  States, 
an  alien,  in  1801,  and  was  naturalized  in  1810.  That  the 
plaintiff  came  to  the  United  States  in  1804,  *an  alien,  and  f*5l9] 
still  remains  an  alien.  That  JVilHam  Thompson,  a  brother 
of  the  plaintiff,  came  to  the  United  States,  an  alien,  in  1816, 
and  is  still  an  alien.  That  Ann,  a  sister  of  the  plaintiff,  came 
to  the  United  States,  an  alien,  in  1818,  and  still  remains  an 
alien.  That  J.  and  A.  Thompson,  in  1813,  entered  into 
partnership,  as  distillers,  in  New-York,  and  continued  part- 
ners until  the  death  of  .Alexander  T.,on  the  30th  of  January, 
1818.  That  while  partners,  they  acquired  a  considerable 
estate,  the  greater  part  of  which  was  vested  in  real  property 
in  their  joint  names.  That  they  purchased,  in  1816,  real 
property  in  Cherry  and  Batavia  streets,  including  their  dis- 
till TV,  and  paid  therefor  10,250  dollars,  and  took  a  deed 
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1821.  'ln  tneir  joint  names,  and  they  borrowed  from  Jihn  Pirnic, 
money  towards  payment  for  the  land  in  Cherry  and  Batavin 
streets,  on  their  joint  notes,  and  afterwards  secured  the 
payment  thereof  by  a  bond  and  mortgage.  That  in  1817, 
/.  and  Jl.  T.,  out  of  the  profits  of  their  joint  concern,  pur- 
chased another  real  estate  in  fee,  in  Orange  and  Cross  streets, 
for  which  they  paid  8,000  dollars,  and  upwards,  and  took  a 
deed  to  them  jointly,  in  fee.  That  A.  T.  died  intestate,  the 
30th  of  January,  1818,  leaving  a  wife  still  living,  but  no 
issue,  and  three  brothers,  (one  of  whom  was  the  plaintiff,) 
and  a  sister.  That  the  plaintiff  and  James  T.  then  entered 
into,  and  continued  their  partnership,  as  distillers,  until  the 
death  of  James  T.,  on  the  12th  of  July,  1818.  That  James 
T.  died  intestate,  leaving  Sarah,  (defendant,)  his  widow, 
and  leaving  two  children,  and  two  brothers,  (one  of  whom  is 
the  plaintiff,)  and  a  sister.  That  administration  of  the  goods 
of  Alexander  T.  was  granted  to  his  widow  and  the  plaintiff. 
That  the  plaintiff  acted  faithfully  as  administrator,  and 
also  managed  the  estate  of  James  T.,  after  his  death,  with 
the  approbation  of  Sarah  his  widow,  who  was  his  adminis- 
tratrix. That  James  and  Alexander  T.,  on  the  22d  of  August, 
[  *  5^0  ]  1817,  in  order  to  take  up  the  notes  given  to  John  *Pirnie, 
for  moneys  to  pay  for  the  lands  in  Cherry  and  Batavia  streets, 
and  for  some  other  small  sums  due  to  him,  gave  him,  jointly, 
a  bond  and  mortgage  of  the  lands  in  Orange  and  Cross 
streets,  to  secure  4,500  dollars.  That  the  plaintiff  paid  to 
John  P.  the  interest  of  the  mortgage.  That  the  widow  and 
children  of  James  Thompson,  claim  not  only  their  father's 
moiety,  so  purchased  by  Alexander  and  James  T.,  in  the  said 
real  estate,  but,  also  the  moiety  of  Alexander  T.  in  the  said 
real  estate,  (as  the  plaintiff,  and  his  brother  and  sister  are 
aliens,)  subject  to  his  widow's  dower.  That  the  plaintiff  is 
obliged  to  acquiesce  in  that  claim.  That  the  defendant  Sarah, 
also,  insists,  that  the  personal  estate  of  Alexander  T.  shall 
be  taken,  and  applied  towards  satisfaction  of  the  bond  and 
mortgage,  so  as  to  disencumber  the  real  estate  of  the  said 
Alexander  T.,  in  which  the  plaintiff  and  his  brother  and  sister 
have  no  interest,  but  are  excluded,  because  they  are  aliens ; 
and  which  exclusion  does  not  apply  to  the  personal  estate. 
That  the  plaintiff  has  adjusted  the  partnership  concerns  of 
Alexander  and  James  T.,  so  far  as  to  ascertain  that  whatevel 
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Bum  remains  in  the  hands  of  the  plaintiff,  it  is  not  sufficien  to 
pay  to  the  plaintiff,  William  T.  his  brother,  and  Ann  his 
sister,  and  the  widow  of  Alexander  T.,  their  distributive 
shares  of  the  personal  estate  of  Alexander  T.,  after  paying  'J'^rEv 
his  debts,  exclusive  of  the  bond  and  mortgage  debt  aforesaid, 
which  bond  ought  to  be  paid  by  the  persons  entitled  to  the 
real  estate  of  Alexander  T.,  from  which  the  plaintiff,  and  his 
brother  and  sister,  are  excluded.  That  the  defendant  is  at 
tempting,  by  a  suit  at  law,  to  force  the  balance  of  the  moneys 
of  Alexander  T.  out  of  the  hands  of  the  plaintiff,  to  be  ap- 
plied towards  payment  of  that  bond  to  John  Pirnie,  and 
thereby  applying  the  personal  estate  of  Alexander  T.,  in 
which  the  plaintiff  has  an  interest,  to  disencumber  his  real 
estate,  in  which  the  plaintiff  has  no  interest ;  and  the  de- 
fendants have  commenced  an  action  against  the  plaintiff  for 
such  balance. 

* Prayer,  for  an  injunction  to  stay  the  suit  at  law,  and  for       [  *  521  ] 
general  relief. 

Bogardus,  for  the  plaintiff,  now  moved  for  the  injunction. 

P.  W.  Radcliff,  contra.  He  cited  3  Johns.  Ch.  Rep.  312. 
257.  1  P.  JFm.  291.  1  Aik.  487.  1  Madd.  Ch.  477.  3 
P.  Wm.  359. 

THE  CHANCELLOR  denied  the  motion,  on  the  ground,  that 
the  established  course  of  descent  of  the  real  estate,  and  the 
established  order  of  distribution,  of  the  personal  estate  of 
Alexander  Thompson,  deceased,  was  not  a  sufficient  reason 
for  shifting  the  burden  of  paying  his  debts  from  the  personal 
to  the  real  estate.  This  Court  cannot,  he  said,  undertake  to 
interfere  with  the  law  of  descent,  or  to  endeavor  to  correct 
what  may  be  deemed  its  hardship  or  inequalities.  The  cases 
do  not  afford  any  such  principle  or  precedent. 

M  >tion  der  ied. 
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1321 

COSTER 

Muiuur.       *COSTER  and  others  against  MURRAY  and  MURRAY. 

[Affirmed,  20  Johns.  5T(i.    Followed,  2  Barb.  Cli.  4S4;  1  Edw.  426. 
See  7  Johns.  Ch.  127.] 

Where  goods,  in  which  both  parties  were  interested,  were  sent  to  the 
defendants,  who  agreed  to  be  accountable  for  the  share  of  the  plain 
tiffs,  or  the  proceeds  thereof,  and  to  charge  no  commission  on  the 
sale,  it  seems  not  to  be  "  a  trade  of  merchandise,  between  merchant 
and  merchant,"  within  the  meaning  of  the  exception  in  the  statute  of 
limitations.  [Sess.  24.  ch.  183,  s.  5.  1  A*.  R.  L.  184.] 

The  defendants,  in  such  case,  are  considered  as  trustees  or  gratuitous 
bailees  for  the  plaintiffs ;  and  the  statute  of  limitations  does  not  apply 
to  a  direct  trust,  as  between  the  trustee  and  cestui  que  trust ;  nor  to 
parties  standing  in  relation  of  principal  and  agent  or  factor,  and  not  in 
the  proper  relation  of  debtor  and  creditor,  or  of  joint  partners  in 
trade. 

Whether  the  exception  in  the  statute  does  not  apply  to  other  persona 
than  merchants  ?  Qu#re. 

Whether  even  open  accounts  between  merchants,  where  the  last  item 
is  above  six  years'  standing,  are  not  within  the  statute  of  limitations  ? 
Qiuzre. 

If  part  of  an  open  current  account  be  within  six  years,  it  draws  after  it 
items  beyond  six  years,  so  as  to  protect  them  from  the  statute. 

To  bring  a  case  within  the  exception,  there  must  be  mutual  accounts 
between  the  parties.  Where  all  the  items  are  on  one  side,  the  last 
item,  though  within  six  years,  does  not  draw  after  it  those  of  longer 
standing. 

Number  12th,       THE  bill,  (filed  June  23d,  1821,)  stated,  that  the  plaintiffs 
loth,  were  assignees  of  the  Columbian  Insurance   Company,  which 
ompany,  on  the  2d  of  Jlpril,  1810,  insured  for  the  house  of 
T.  S.  Clarlcson  fy  Co.  \  0,000  dollars,  on  sugars,  on  board  of 
the  ship  Egeria,  belonging  to  the  defendants,  on  a  voyage 
from  New-  York  to  Russia.     The  voyage  was  broken  up  at 
Copenhagen,  and  the  cargo  abandoned  to  the  insurers,  who 
paid  the  loss ;  and  the  property  was  assigned  to  them  on  the 
23d  of  May,  1811.     The  sugars  were  sold,  and  the  proceeds 
of  them  received  by  George  Dickenson,  agent  of  the  insur- 
523]       ers,  *at  Copenhagen.     In  the  summer  of  1813,  D.,  as  agent 
of  the  insurers,  and  the  defendant  James  B.  M.,  as  agent  of 
the  defendants,  made  a  joint  purchase  of  linens  at  Copenha- 
gen.   D.  paid  one  third  of  the  price  out  of  the  proceeds  of 
the  sugars :   and  it  was  agreed    that  the  linens   should  be 

O  '  CJ 

shipped  on  joint  acccunt  of  the  principals  of  the  two  agents, 
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and  that  the  insurers  should  be  entitled  to  one  third  of  the  1821. 
proceeds;  and  that  if  the  sale  of  the  linens  was  made  by  v— ^-^s~**-s 
the  defendants,  no  commission  should  be  charged  on  such 
sale.  Jm/zes  B.  M.,  on  the  7th  of  July,  1813,  wrote  a  letter  MURRAT 
to  _D.,  admitting  the  interest  of  the  plaintiffs  to  one  third  of 
the  linens,  and  the  net  proceeds  thereof,  and  they  to  be 
chargeable  with  one  third  of  the  expenses,  but  with  no  com- 
missions if  the  linens  were  sold  by  the  defendants.  The  linens 
were  shipped  from  Copenhagen  by  the  defendants,  or  under 
the  direction  of  James  B.  M.,  for  and  on  their  behalf,  to  the  U. 
iS1.,  and  came  to  the  defendants,  who  sold  them,  received  the 
proceeds,  and  mingled  the  moneys  so  arising  from  the  sale, 
with  their  own  money.  The  Columbian  Insurance  Company 
became  insolvent,  and  the  plaintiffs  were  appointed  assignees 
on  the  22d  of  Mr//,  1813.  D.,  in  the  spring  of  1814,  de- 
livered to  the  plaintiffs  an  order  on  the  defendants  for  one 
third  of  the  linens,  or  the  proceeds,  &c.  The  defendants 
admitted  to  the  plaintiffs,  that  they  had  the  proceeds,  and 
furnished  the  plaintiffs  with  an  account  thereof.  The  bill 
alleged,  that  the  defendants,  in  their  account,  charged  ex- 
penses, which  were  unwarrantable,  such  as  1,000  dollars  for 
insurance,  and  1,153  dollars  for  commissions,  and  refused  to 
account  for  the  one  third  of  the  proceeds,  unless  those  charges 
were  allowed. 

The  defendants  put  in  a  plea  of  the  statute  of  limitations/ 
and  an  answer  denying  any  promise  to  pay  within  six  years 

November  12th.     The  cause  was  heard  on  the  pleadjngs 

H.  Sedgwickt  for  the  defendants.     He  cited  2  Sound.  127. 
*note.     2  Johns.  Rep.  200.     6  Vcsey,  580.  586.     15  Vesey,       [  *  524  \ 
198.     18  Vesey,  236.     1   Merivale's  Rep.   498.     3   Tyng's 
Mass.  Rep.  201 

G.  Griffin,  contra.  He  cited  I  Vernon,  456.  3  Bro.  C. 
C.  633.  639.  note.  3  Aik.  105.  2  Vesey,  jun.  280.  572. 
582,  583.  10  Vesey,  466,  467.  2  Freeman's  Rep.  22 

THE  CHANCELLOR.  It  has  been  contended  on  the  part  of 
the  plaintiffs, 

1.  That  this  case  came  within  the  exception  in  the  statute 
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1S21 .  of  limitations,  as  being  an  action  "  which  concerned  the  trade 
of  merchandise,  between  merchant  and  merchant,  their  fac- 
tors or  servants ;"  and, 

2.  That  the  claim  contained  in  the  bill,  related  to  the 
execution  of  a  trust,  and,  therefore,  was  not  within  the 
statute. 

1.  To  bring  a  case  within  the  exception  in  the  statute, 
there  must  be  mutual  accounts,  and  reciprocal  demands  be- 
tween two  persons.  This  was  so  ruled  by  Mr.  J.  Denison,  in 
Cotes  v.  Harris.  (Buller's  N.  P.  149,  150.)  Lord  Kenijon 
said,  afterwards,  (Peake's  N.  P.  121.  and  6  Term  Rep.  193.) 
that  he  took  a  note  in  that  case,  and  furnished  it  for  publica- 
tion, and  that  Denison,  J.,  was  well  acquainted  with  the  im- 
port of  the  statute,  and  said,  that  where  all  the  items  were 
on  one  side,  the  last  item,  though  within  six  years,  did  no 
draw  after  it  those  of  a  longer  standing.  There  must  be  mu 
tual  accounts. 

In  the  present  case,  there  was  no  account  current  between 
the  parties.  There  are  no  mutual  and  reciprocal  demands. 
The  demand  is  all  on  one  side,  except  it  be  the  charge  of  ex- 
penses and  commissions  incident  to  the  very  subject  matter 
in  question  ;  and  I  should  much  doubt  whether  this  made  it 
a  case  of  mutual  accounts  within  the  meaning  of  the  excep- 
tion. The  defendants  took  charge  of,  and  agreed  to  be  ac- 
countable for,  some  goods,  or  the  proceeds  thereof,  in  which 
[  *  525  ]  the  parties  had  a  joint  interest ;  and  *as  concerns  these  parties, 
and  as  between  them,  this  hardly  seems  to  be  a  "  trade  of 
merchandise  between  merchant  and  merchant."  Possibly, 
however,  that  is  not  necessary,  as  Lord  Kenyan  has  ruled, 
(Peake's  N.  P.  122.)  that  the  exception  extended  toother 
persons  than  merchants. 

But  if  it  were  admitted  to  be  a  case  of  merchandise,  be- 
tween merchant  and  merchant,  yet  the  sale  of  the  goods,  and 
the  receipt  of  the  proceeds  by  the  defendants,  and  their  ac- 
countability for  them,  were  all  prior  to  six  years  before  filing 
the  bill,  and  it  becomes  a  very  serious  question  whether  the 
statute  does  not  apply  to  such  a  case.  The  question  has 
been  much  discussed,  and  given  rise  to  contradictory  opinions 
and  decisions,  and  seems  not  to  be  definitively  settled  at 
Westminster  Hall,  even  to  this  day. 

It  has  been  contended  on  one  side,  that  the  exception  in 
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the  statute  of  limitations,  expressly,  and  without  any  qualifi- 
cation,  excludes  merchants'  accounts,  and  that  if  it  appears 
in  the  case,  that  the  action  concerned  the  trade  of  merchan- 
dise between  merchant  and  merchant,  no  length  of  time  was  MBRRAT 
*  bar,  as  the  exception  in  the  statute  prevented  its  applica- 
tion absolutely  to  such  a  case. 

The  case  of  Sandys  v.  Bladwell,  (Sir  William  Jones,  401.) 
contains  an  observation  to  that  effect.  An  account  was 
made  between  F.  and  B.,  both  merchants,  and  B.  acknowl- 
edged 1,200  pounds  due,  and  F.  claimed  more,  and  before 
the  whole  account  was  finished,  F.  died.  His  executor  filed 
a  bill  against  B.,  who  pleaded  the  statute  of  limitations  ;  and 
Jones,  Cooke  and  Barkeley,  justices,  to  whom  it  was  referred 
from  Chancery,  certified  it  was  no  bar,  because  the  account 
was  not  ended,  and  because  it  was  between  merchants. 

The  last  ground  taken  by  the  judges  of  the  K.  B.,  in  this 
case,  viz.  because  it  was  between  merchants,  goes  to  prove, 
that  matters  of  merchandise,  between  merchants,  were  not 
within  the  statute  of  limitations.  But  this  whole  case  is  too 
loose  and  concise  to  be  of  much  authority,  and  *«.here  is  "  *  526  I 
another  ground  mentioned  in  the  jcase,  which  might  have 
been  sufficient  to  support  the  opinion  of  common  law  judges, 
viz.  that  the  account  was  not  ended.  It  was  an  open  current 
account,  and  part  of  it  might  have  been  within  the  six  years. 
There  are  much  weightier  authorities  in  support  of  this  side 
of  the  question.  Thus,  Lord  Hardwicke,  on  the  9th  of  July, 
I7.'37,  according  to  a  case  referred  to  by  Lord  Eldon,  in  19 
Vesey,  180.  said,  that  the  exception,  as  to  merchants'  ac- 
counts, is  not  to  be  confined  to  open  accounts  merely,  for 
between  common  persons,  so  long  as  the  account  is  contin- 
ued, the  statute  does  not  bar.  The  exception,  therefore,  he 
said,  must  mean  something  more ;  and  he  seemed  to  think 
that  between  merchants,  an  open  account  would  do,  though 
there  had  been  no  dealing  within  six  years.  So.  also,  in  Cat- 
lin  v.  Skouhling,  (6  Term,  189.)  Lord  Kenyan  observed, 
that  where  there  was  no  item  of  account  at  all  within  six 
years,  the  plea  would  bar,  unless  the  plaintiff  could  bring  his 
case  within  the  exception  concerning  merchants'  accounts,  and 
then  the  plaintiff  is  not  bound,  though  there  be  no  transac- 
tion of  any  kind  between  the  parties  for  six  years.  These  ob- 
servatior.fi  of  the  chief  justice  were,  however,  rather  extra-ju- 
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1S21.       dicial,  for  in  that  case,  there  were  credits  on  each  side  with- 
•x^-x/-x»^  in  six  years,  so  as  to  render  it  a  current  and  open  account. 

On  the  other  side,  there  is  a  class  of  cases,  which  go  to 
ML-KKAY.  show,  that  the  exception  in  the  statute  of  limitations  extends, 
even  as  to  merchants'  accounts,  only  to  cases  in  which  there 
had  been  some  transactions  within  six  years.  In  such  cases 
the  items  within  the  time,  will  draw  to  them  and  protect  all 
the  prior  items  in  an  open  and  running  account,  though 
reaching  beyond  the  six  years.  There  are  several  pretty 
strong  cases,  and  some  adjudications  on  the  point. 

In  Webber  v.  Tivill,  (2  Saund.  124.)  the  suit  was  assnmp- 
sit,  by  a  merchant  against  a  merchant,  and  a  plea  of  the 
statute  of  limitations.  The  replication  averred,  that  the 
promises  arose  on  trade,  between  merchant  and  merchant, 
[  *  527  ]  ^concerning  merchandise  ;  and,  on  demurrer,  judgment  was 
rendered  for  the  defendant.  It  was  declared,  that  the  statute 
intended  only  to  except  accounts  open  or  current,  between 
merchants,  and  not  accounts  stated  between  them,  though 
the  counsel  for  the  plaintiff  pressed  the  position  that  ac- 
tions concerning  merchandise  were  absolutely  excepted. 
The  next  case  arose  on  the  equity  side  of  the  Exchequer,  in 
Bridges  \.  Mitchell:  (Gilb.  Eq.  Rep.  224.  12  G.  1.)  that 
was  a  bill  by  one  merchant  against  another  for  an  account, 
and  a  plea  of  the  statute  of  limitations.  The  Court  held  the 
plea  to  be  good,  and  said,  that  the  statute  had  always  been 
construed  to  except  open  accounts  between  merchant  and 
merchant,  but  if  the  open  accounts  be  by  subsequent  acts 
continued,  they  are  not  bound  ;  but  if  such  accounts  be  by 
the  plaintiff  deserted,  then  they  are  barred.  In  Welford  v. 
Liddel,  (2  Fesey,  400.)  there  was  a  bill  for  an  account,  and 
a  plea  of  the  statute.  It  was  for  an  account  concerning 
transactions  between  the  plaintiff  and  his  deceased  father. 
The  case  does  not  state,  whether  the  account  concerned 
merchandise  between  merchant  and  merchant;  but  Lord 
Hardwicke  goes  on  to  observe,  "  It  was  a  pretty  difficult  con 
struction  here  to  apply  that  exception  in  the  statute,  relating 
to  merchants'  accounts.  It  is  not,  that  the  defendant  ma} 
not  plead  the  statute  in  all  cases,  where  the  account  is  closed 
and  concluded  -between  the  parties,  and  the  dealing  and 
transaction  over.  It  was  not  the  meaning  to  hinder  that ;  but 
it  was  to  prevent  dividing  the  account  between  merchants^ 
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where  it  was  a  running  account,  when,  perhaps,  part  might       1821. 
have  begun  long  before,  and  the  account  never  settled,  and  •-^*~*^-*^s 
perhaps  there    might   have  been  dealings  and  transactions 
within  the  time  of  the  statute."     He  accordingly  allowed  the      MURRAY 
plea.     This  opinion  is  not  to  be  reconciled   with  the  prior 
doctrine  of  Lord  Hardwicke,  already  referred  to,  and  the  two 
decisions  seem  to  contain  directly  opposite  constructions  of 
the  statute. 

*The  case  of  Martin  v.  Heathcote,  before  Lord  Northing-  r 
ton,  (2  Eden,  169.)  is  a  decision  in  conformity  with  this  last 
opinion  of  Lord  H.  It  was  a  bill  for  an  account  of  mercan- 
tile transactions ;  and  the  defendant,  in  his  answer,  set  up 
the  statute  of  limitations.  The  chancellor  observed,  that 
"  merchants'  accounts,  after  six  years'  total  discontinuance  of 
dealings,  were  as  much  within  the  statute  as  other  accounts. 
The  difference  was,  that  a  continuance  afterwards,  would 
prevent  /he  statute  running  against  merchants'  accounts, <but 
would  bf  a  fair  as  to  all  articles  before  six  years  in  other  ac- 
counts.' 

We  come  next  to  the  decision  of  Lord  Rosslyn,  in  Craw- 
ford v.  Liddell,  in  1796,  which  appears  to  be  also  directly  in 
point,  if  we  may  rely  upon  an  imperfect  note  of  the  case,  as 
cited  by  the  counsel,  in  Jones  v.  Pengree,  6  Vesey,  580.  It 
was  a  bill  for  an  account,  and  a  plea  of  the  statute,  with 
an  averment,  that  it  was  not  a  merchant's  account.  The 
lord  chancellor  held,  that  the  meaning  of  the  exception  in 
the  statute  was,  that  if  any  transactions  between  the  parties 
took  place  within  six  years,  none  of  the  transactions  should 
be  barred  ;  but  that  when  all  the  transactions  wer*e  over  six 
years,  the  statute  might  be  pleaded,  as  well  to  merchants'  ac- 
counts as  others ;  and  the  plea  was  allowed.  This  opinion  was 
in  accordance  with  the  prior  decision  of  Lord  Northington. 

But  notwithstanding  these  several  strong  opinions  and  de- 
cisions, the  question  was  not  considered  as  settled  ;  and  the 
facts  in  the  cases  cited  were,  perhaps,  viewed  as  not  bringing 
up  the  very  point  now  under  discussion.  In  Jones  v.  Pcngrcc 
(6  Vcscy,  580.)  the  same  question  was  raised  and  discussed, 
and  most  of  the  cases  on  the  point  cited.  But  the  cause 
went  off  on  another  point,  and  no  opinion  was  expressed  by 
Lord  Eldon  on  the  question.  The  same  thing  may  be  said 
of  the  case  of  Duffy.  East  India  Company,  (15  Vcsey,  198.) 
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1821.  where  the  question  was  very  fully  discussed,  and  treated  as  an 
open  question.  The  two  points  raised,  *were  whether  a  de- 
mand, upon  a  single  transaction  of  sale  between  merchant 
and  factor,  was  within  the  exception  as  to  merchants'  ac- 
counts, in  the  statute  of  limitations ;  and  whether  the  excep- 
tion applied  to  merchants'  accounts  generally,  or  to  those  only 
with  items  continuing  within  six  years.  The  counsel  for  the 
defendants  asserted,  that  there  was  no  instance  of  an  account 
between  merchants  closed  for  six  years,  that  had  been  treated 
as  open  and  continuing,  and  as  within  the  exception,  and 
such  an  instance,  in  that  commercial  country,  ought  to  have 
been  shown  on  the  other  side.  They  contended,  that  mer- 
chants were  peculiarly  liable  to  loss  of  vouchers,  and  ought 
to  be  protected  by  the  statute  equally  with  other  persons, 
and  that  to  exclude  merchants'  accounts  altogether,  and  to 
hold  it  immaterial  whether  the  account  was  continuing,  or 
the  parties  had  ceased  to  be  merchants  for  forty  years,  would 
render  the  statute  useless,  and  be  very  inconvenient. 

The  master  of  the  rolls  decided  the  cause  on  other  grounds, 
and  took  no  notice  of  this  point. 

In  Barber  v.  Barber,  (18  Vesey,  286.)  the  question  was 
again  brought  before  Sir  Wm.  Grant,  the  master  of  the  rolls. 
It  was  a  bill  for  an  account  against  the  representatives  of  a 
surviving  partner,  and  a  plea  of  the  statute  of  limitations. 
The  counsel  on  one  side  contended,  that,  as  all  dealings  had 
ceased  above  six  years,  the  statute  was  a  bar  to  merchants' 
accounts,  and  the  counsel  on  the  other  side  insisted,  that 
merchants'  accounts  were  excepted  by  the  words  of  the 
statute.  It  was  decided  that  the  case  was  within  the  statute, 
as  all  accounts  had  ceased  for  six  years. 

This  case  would  seem  to  have  been  sufficient  to  have 
ended,  forever,  all  further  agitation  of  this  old  and  vexed 
question.  But  afterwards,  in  Foster  v.  Hodgson,  (19  Vesey, 
180.)  the  very  same  point  came  again  before  Lord  Eldon.  It 
was  a  bill  upon  an  open  and  running  account.  The  defendant 
was  a  banker  and  the  plaintiff  a  merchant.  There  was  no 
30]  settlement  or  demand  for  12  years,  and  a  demurrer  was  *put 
n,  founded  upon  the  statute  of  limitations.  The  statute 
was  pressed,  and  among  others,  by  Sir  Samuel  Romilly,  the 
very  distinguished  counsel,  who  had  contended  for  the  ap- 
plication of  the  statute  in  all  the  other  cases,  which  have 
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been  cited  from  the  younger  Vcsey.  It  was  observed,  that 
a  notion  had  prevailed  that,  by  the  effect  of  the  exception 
in  the  statute,  there  was  no  limitation  to  a  suit  upon  mer- 
chants' accounts,  but  that  the  meaning  was,  that  if  the  last  MURRAT. 
item  of  the  account  was  within  six  years,  that  preserves  all 
the  preceding  items  of  debt  and  credit  from  the  operation  of 
the  statute.  Lord  Eldon  said,  that  the  bill  had  no  allegation 
that  the  foundation  of  the  suit  was  accounts  relative  to  mer- 
chandise between  merchant  and  merchant.  He  did  not,  there- 
fore, decide  the  question,  though  he  took  notice  of  the  con- 
flicting decisions,  and  observed,  that  the  case  in  1  Vernon, 
474.  that  the  statute  was  no  bar  to  an  open  account,  was 
overruled  by  Lord  Talbot,  who  held,  that  an  open  account 
was  within  the  statute,  unless  some  item  of  charge  and  debit 
was  within  six  years.  He  further  observed,  that  the  doctrine 
upon  the  question,  whether  the  same  law  that  applies  to 
open  accounts  applied  also  to  merchants'  accounts,  was  not  to 
be  reconciled. 

Thus  stands  this  question  upon  the  English  authorities. 
[t  still  remains  to  be  definitively  settled,  though  I  think  the 
weight  of  authority  is  much  in  favor  of  the  application  of 
the  statute  to  open  merchants'  accounts,  when  the  item  is 
above  six  ye?™  ^fore  the  commencement  of  the  suit ;  and 
it  is  rather  surprising,  that  Lord  Eldon  should  consider  the 
point  as  still  unsettled,  after  the  decisions  of  Lord  Northing- 
ton,  Lord  Rosslyn,  and  Sir  Wm.  Grant.  In  Ranchander  v. 
Hammond,  (2  Johns.  Rep.  200.)  our  Supreme  Court  consider- 
ed, that  the  English  decisions  applied  entirely  to  our  statute, 
notwithstanding  some  slight  variation  in  the  phraseology  of 
the  act ;  and  that  the  exception  in  the  act  applied  only  to 
open  and  current  accounts,  *and  not  to  accounts  stated.  *  f>31 
But  whether  some  part  of  an  open  current  account  must  fall 
within  the  six  years,  to  bring  the  case  within  the  exception, 
is  a  distinct  question,  hitherto  decided  in  our  Courts.  It 
is  only  settled,  that  if  part  of  an  open  current  account  be 
within  six  years,  that  part  draws  after  it  the  articles  be- 
yond six  years,  so  as  to  protect  them  from  the  statute.  The 
cases  cited  assume  this  rule,  and  it  was  so  decided  also  in 
Cogswell  v.  Dolliver,  2  Mass.  Term  Rep.  217. 

Assuming  the  case  before  me  to  be  one  that  concerned 
the  trade  of  merchandise  between  merchant  and  merchant,  I 
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1821  should  rather  be  inclined  to  think  the  statute  was  well  pleaded 
v>-^~x^-^^  und  that  the  case  did  not  fall  within  the  exception.  It  is 
not,  however,  necessary  to  give  any  decided  opinion  on  the 
question,  because  the  case  does  not  require  it,  as  it  seems 
not  to  be  a  case  of  mutual  accounts,  and  so  not  within  the 
exception.  But  as  the  general  question  was  made  a  point 
upon  the  argument,  and  as  it  is  not  altogether  settled,  whether 
such  a  case  as  the  one  presented  by  the  pleadings,  might  not 
be  deemed  to  fall  within  the  exception  to  the  statute,  I  thought 
it  would  be  useful  to  review  the  principal  cases  on  this  much 
litigated  subject. 

2.  The  other  ground,  taken  by  the  plaintiffs'  counsel, 
appears  to'  me  to  be  decisive,  in  their  favor,  and  to  take 
the  case  out  of  the  statute,  without  having  recourse  to  a  pro- 
viso, which,  if  originally  clear  upon  the  text  itself,  has  been 
rendered  perplexed  and  litigious,  by  the  commentaries  of 
counsel,  and  the  contradictory  doubts  and  decisions  of 
Courts. 

If  there  was  a  trust  created  in  the  defendants,  to  account, 
as  agents  or  trustees,  for  these  goods,  or  the  avails  thereof, 
the  case  is  not  within  the  statute,  for  that  does  not  reach 
to  matters  of  direct  trust,  as  between  trustee  arid  cestui  quc 
trust.  (Vide  the  cases  referred  to  in  1  Eg^>Cas.  Abr.  303. 
A.  and  3  Johns.  Ch.  Rep.  216.  222.)  It  appears  very  clearly, 
that  here  was  a  trust,  a  deposit  to  be  accounted  for.  *The 
defendants  assumed  the  charge  and  direction  of  the  goods 
in  which  the  Columbian  Insurance  Company  had  an  interest 
to  one  third  part.  They  became  the  agents  or  factors  of  the 
company,  as  to  the  amount  of  their  interest,  and  were  en- 
titled to  their  reimbursement  and  indemnity  for  all  charges 
and  expenses  incurred  by  them  in  the  execution  of  the  trust. 
The  defendants  were  to  have  no  commissions  if  they  sold 
the  goods,  and  the  deposit  with  them  was  in  the  nature  of  a 
gratuitous  bailment  or  trust.  The  parties  were  not  partners, 
and  accountable  for  each  other's  acts.  They  had  respectively 
their  aliquot  shares  of  the  cargo,  shipped  by  the  defendants 
from  Copenhagen,  and  the  latter  had  tiie  possession  and  con- 
trol of  the  entire  interest  of  both  parties,  and  assumed  the 
direction  and  disposition  of  the  whole,  and  were  to  account 
to  the  company  for  their  proportion  of  the  proceeds.  This 
was  a  plain  case  of  trust.  The  parties  stood  not  in  the  re- 
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lation  of  debtor  and  creditor,  or  of  joint  partners  in  trade,  1321 
but  in  the  relation  of  agent  or  factor  and  principal,  and  the  — •*~NX^_- 
statute  of  limitations  does  not  apply  to  the  case.  In  God-  COSTKK 
frey  v.  Sounders,  (3  Wils.  94.)  the  defendant  was  sued  in  MURRAY 
an  action  of  account,  as  factor.  He  plead  the  statute  of 
limitations,  that  there  was  not  any  open  account  between 
them  within  six  years.  The  plaintiff  replied,  that  he  was  a 
merchant,  and  the  defendant  his  factor,  and  had  the  care  of 
goods  to  render  an  account,  and  that  the  account  concerned 
trade  and  merchandise,  and  was  never  adjusted.  The  de- 
fendant rejoined,  that  the  account  did  not  concern  trade  and 
merchandise.  Upon  the  trial,  this  issue  was  given  up  by  the 
defendant's  counsel,  and  the  jury  found  for  the  plaintiff,  and 
there  was  a  judgment  quod  computet.  This  is  a  case  showing 
clearly,  that  a  factor  is  responsible  upon  an  open  account, 
though  not  within  six  years.  So  in  Stiles  \.  Donaldson,  (2 
Dallas,  264.)  the  defendant  set  off  against  a  bond  an  unli- 
quidated account  between  him  and  the  plaintiff,  concerning 
*the  sale  of  goods  by  the  plaintiff  as  agent  and  factor  for  [  *  533  •] 
the  defendant.  And  though  the  plaintiff  objected  to  the 
proof  of  the  set-off,  on  the  ground,  that  the  statute  of  limita- 
tions was  a  positive  bar,  as  there  was  a  lapse  of  17  years 
since  the  date  of  the  last  item  of  the  account,  yet  the  evi- 
dence was  admitted,  and  the  decision  of  the  Court  of 'Com- 
mon Pleas  of  Philadelphia,  was  affirmed  on  error  to  the  Su- 
preme Court,  on  the  ground,  that  the  accounts  were  not 
within  the  act  of  limitations.  It  is  an  anciently  settled  rule, 
(1  Ch.  Ca.  20.  3.  Ch.  Rep.  5.)  that  if  one  person  receives 
money  in  trust  for  another,  he  cannot  plead  the  statute  in 
bar  of  an  account.  In  Hollis's  case,  (2  Vent.  345.)  money 
was  lent  to  13.,  to  be  disposed  of  as  A.  should  direct,  and  it 
was  held,  that  this  was  a  dcpositum,  and  a  trust  to  A.,  and 
the  statute  could  not  be  plead.  The  present  is  as  strong  a 
case  of  trust,  as  any  that  have  been  alluded  to.  The  de- 
fendants take  the  plaintiffs'  goods,  to  account  for  them  with- 
OMt  commission,  and  they  convert  the  goods  into  cash,  and 
receive  the  proceeds,  and  now  set  up  the  statute.  Tfnder 
the  circumstances  of  the  case,  as  admitted  by  the  plea,  there 
i  anno!  well  be  conceived  a  grosser  breach  of  trust,  and  of 
ihe  obligations  of  good  faith. 

I  shall,  accordingly,  on  this  second  ground,  overrule  the 
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1821 .       p\ea,  and  reserve  the  question  of  costs,  until  the  final  healing, 
>^~s/— «w  and  direct  the  defendants  to  answer  in    four  weeks,  aftei 
IA%SO:        service  upon  their  solicitor  of  a  copy  of  this  order. 

ROOSKVKLT. 

Order  accordingly. 


[  *  534  ]  *S.  MASON  oo-«ms/  ROOSEVELT  and  others. 


Where  an  administratrix,  a  few  days  after  the  death  of  the  intestate, 
committed  the  entire  possession  and  management  of  the  estate  to  .R., 
to  whom  she  gave  a  power  of  attorney  to  collect  debts,  &c.  //ie/rf, 
that  R.,  who  admitted  that  he  accepted  the  agency  from  motives  of 
benevolence,  as  a  friend  and  relation  of  the  family,  was  not  entitled  to 
commissions,  on  the  moneys  received  and  paid  by  him,  nor  any  al- 
lowance for  his  services  in  relation  to  the  estate. 

Such  an  agent,  however,  is  not  chargeable  with  interest  on  moneys  be- 
longing to  the  estate,  received  by  him,  under  the  directions  of  the  ad- 
ministratrix. 

Miter,  where  he  assumes  to  act  as  guardian  to  the  infant  heirs,  and  re- 
ceives the  rents  and  profits  of  the  real  estate. 

Whether  on  a  bill  filed  by  a  creditor  for  an  account,  a  master,  on  an  or- 
der of  reference  to  him,  to  take  the  account,  can  charge  the  debtor 
with  interest,  except  on  debts  which  would  carry  interest  in  a  Court 
of  law  ?  Qu«re. 

On  a  bill,  filed  by  the  heirs  of  the  intestate  against  R.,  agent  of  the  ad- 
ministratrix, for  an  account,  the  testimony  of  the  administratrix,  who 
had  been  released  by  the  plaintiff,  is  not,  of  itself,  sufficient  against 
the  answer  of  the  defendant. 

It  seems,  that  a  release  of  the  administratrix,  as  principal,  in  such  cane, 
would  be  a  discharge  also  of  the  defendant  as  her  agent. 

.\ovfmbe,  10th,       THIS  was  a  rehearing  on  the  petition,  in  the  matter  of 

Dt?ember  nth.  the  heirs  of  Samuel  Nicoll,  deceased,  to  be  let  in  to  prove 

their  debts  against  the  estate  of  C.   C.  Roosevelt,  deceased, 

on  taking  the  account  before  the  master,  in  the  above  cause, 

on  exceptions  taken  to  the  master's  report. 

The  bill,  in  this  cause,  was  filed  on  the  10th  of  December, 
1817,  by  the  plaintiff,  for  herself,  as  creditor,  and  such  othei 
creditors  of  C.  ft  Roosevelt,  deceased,  as  should  come  in, 
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&.c.  against  the  executors,  heirs  and  devisees  of  C.    C.  R.,        1821. 
for  an  account  of  the  personal  estate,  and  for  a  sale  of  his 
estate,  and  payment  of  their  demands. 

An  ordei  of  reference  to  a  master  to  take  and  state  an 
*account  of  the  real  and  personal   estate  of  the   intestate,       [  *  535 
and  of  the  debts  due,  was  entered  on  the  30th  of  June, 
1818  ;  and  the  master  made  his  report  on  the  20th  of  October, 
1818. 

The  petitioners,  on  the  30th  of  November,  1818,  obtained 
an  order,  on  an  ex  parte  hearing,  admitting  them,  as  parties, 
to  appear  before  the  master,  and  prove  their  accounts  and 
demands  against  the  estate  of  C.  C.  R. 

It  appeared,  that  prior  to  this  order,  the  heirs  of  Nicoll 
had,  on  the  4th  of  April,  1812,  filed  their  bill  against  C.  C. 
H.  for  an  account  of  the  rents  and  profits  of  the  real  estate 
of  A . ,  and  the  proceeds  of  certain  parts  of  the  real  and  per- 
sonal estate,  which  had  come  to  his  hands,  as  guardian  of 
the  heirs,  or  otherwise,  in  their  right  and  behalf,  and  in  right 
of  the  widow  of  iV.,  who  had  been  appointed  administratrix 
of  the  estate  of  her  husband,  and  who  afterwards  intermarried 
with  P.  R.  Ludlow ;  and  she  and  her  husband  were  made 
defendants.  The  heirs  of  JV.,  in  their  bill,  charged,  that  the 
widow  of  N.  administered  on  his  estate,  the  6th  of  February, 
1796,  four  days  after  his  decease,  and  then  committed  the 
entire  possession  and  management  thereof  to  C.  C.  jR.,  and 
gave  him  a  power  of  attorney  for  that  purpose.  That  be- 
fore May,  1796,  C.  C.  jR.  became  guardian  to  the  infant 
children  of  the  intestate,  and  in  that  character,  received  large 
sums  of  money  out  of  the  rents  and  profits,  and  from  sales 
of  parts  of  the  real  estate.  That  on  the  12th  of  October, 
1 796,  he  applied  to  the  Court  of  Probate,  for  a  sale  of  the 
real  estate  of  the  intestate,  and  under  an  order  of  that  Court, 
sold  large  parcels  of  the  real  estate.  That  the  widow  and 
administratrix,  having  confided  to  him  the  whole  manage- 
ment of  the  estate,  broke  up  housekeeping,  in  May,  1796 ; 
and  afterwards,  in  December,  1803,  married  JP.  R.  Ludlow. 

The  bill  prayed  for  a  discovery,  and  account,  &c. 

C.  C.  R.,  on  the  27th  of  August,  1812,  filed  hi»  answer 
*lo  that  bill,  and  admitted,  that  he  was  a  friend  and  relative       f  *  53(>  ] 
of  the  family  of  AT.,  and  undertook  the  agency  of  the  estate 
as  charged  in  the  bill,  at  the  request  of  the  widow  and  ad- 
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1,-;>1.  ministratrix,  from  motives  of  humanity  and  benevolence  nml 
~*^~.-~**-'  with  reluctance.  That  on  the  17th  of  May,  1796,  the  ad- 
1VM  ministratrix  executed  a  power  of  attorney  to  him,  and  thrt- 
stvi:i.T.  otnerSj  jointly  and  severally,  to  sue  for  and  collect  the  debts 
due  to  the  estate.  That  he  was  never  appointed  guardian 
of  the  children  of  N.,  and  never  acted  as  such.  That  at  the 
request  of  the  administratrix,  and  as  her  attorney,  in  fact, 
and  friend  of  the  family,  he  received  and  paid  moneys,  as  set 
forth  in  a  schedule  annexed  to  his  answer.  That  he  took 
possession  of  certain  title  deeds,  at  the  request  of  the 
administratrix,  and  subject  to  her  control,  and  which  he 
set  forth  in  his  answer.  That  under  the  power  of  attorney, 
he  received  the  rents  and  profits  of  the  real  estate,  and  part 
of  the  proceeds  of  the  sale  of  the  real  and  personal  estate ;  a 
true  account  of  which  receipts,  and  of  his  disbursements,  &c., 
and  of  the  balance  in  his  hands,  was  contained  in  the  schedule 
annexed.  He  denied  that  he  ever  applied  to  the  Court  of 
Probates,  for  an  order  to  sell  the  real  estate,  or  that  he  sold 
any  part  thereof,  except  as  stated  in  the  schedule  to  which  he 
referred.  He  admitted,  that  the  administratrix  had  obtained 
from  the  Court  of  Probates  an  order  for  such  sale,  and  did  sell 
part  of  the  real  estate  ;  but  his  memory  being  impaired  by  dis- 
ease, he  could  not  answer  more  fully.  He  admitted,  that  in 
1796  he  received  from  Elbert  R.,  2,125  dollars  ;  and  in  1810, 
he  received  from  E.  R.,  4,025  dollars ;  and  3,000  dollars  from 
G.  W.  Lent,  for  sales  of  the  real  estate,  by  direction  of  the 
administratrix.  That  he  disposed  of  these  sums  according 
to  the  directions  of  the  administratrix  ;  and  the  schedule  an- 
nexed contained  a  true  account  of  all  his  concerns  with  the 
estate  of  N.  That  he  kept  no  regular  books  of  accounts  of 
i  *  53T  1  his  transactions  relative  to  the  estate ;  *and  acted  merely  as 
agent  of  the  administratrix,  and  appropriated  the  moneys  re- 
ceived by  him,  according  to  her  directions,  except  as  to  the 
balance  remaining  in  hand.  That  he  had  always  been  ready 
to  account,  and  to  pay  the  balance. 

No  replication  was  filed  to  this  answer,  and  C.  C.  R.  died 
about  eighteen  months  after,  and  no  further  proceedings,  after 
his  answer,  appeared  in  the  cause. 

It  appeared  also,  that  on  the  5th  of  July,  1816,  the  heirs 
of  N.  filed  a  new  original  bill  against  the  executors  and  legal 
representatives  of  C.  C.  R.,  to  which  the  defendants  pleaded 
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the  fact  of  the  former  suit  in  bar  ;  and  the  plea  was  sustained        1821. 
by  the  judgment  of  the  Court  upon  it,  the  14th  of  October, 


MASO" 


On  the  llth  of  December,  1818,  the  plaintiff  and  defend- 
tints  in  the  present  suit,  and  the  heirs  of  Nicoll,  under  the  t  vide  3  Johns 
order  of  the  3utk  of  November,  1818,  appeared,  by  their  re- 
spective counsel,  before  the  master,  to  whom  the  reference 
had  been  made,  to  take  the  account.  The  counsel  for  the 
plaintiff,  and  for  the  representatives  of  C.  C.  R.,  objected 
to  the  heirs  of  Nicoll  proceeding  to  take  the  account,  on 
the  ground,  that  after  the  decision  of  the  Court  on  the  plea, 
in  October,  1817,  they  should  have  filed  their  bill  of  revivor 
against  the  representatives  of  C.  C.  R. 

The  counsel  for  the  parties  in  this  suit,  and  petitioners, 
then  agreed,  that  the  proceedings  before  the  master  should 
be  considered  as  had  on  a  bill  of  revivor  of  the  original  suit 
above  mentioned.  And  it  was  then  insisted,  that  the  peti- 
tioners' claim  must  be  confined  to  the  balance,  as  stated  in 
the  schedule  annexed  to  the  answer  of  C.  C.  R.  in  that  suit, 
unless  the  petitioners  could  surcharge  and  falsify  that  ac- 
count ;  but  the  master  permitted  them  to  proceed,  as  if  no 
such  accounts  had  been  rendered.  -On  the  24th  of  Novem- 
ber, 1819,  the  master  filed  his  report  of  the  amount  due  to 
the  heirs  of  Nicoll. 

*The  petitioners  arid  the  defendants  both  filed  exceptions       [  *  538  J 
to  the  report. 

t\farchlth,  1820.  After  a  hearing  of  the  counsel  on  these 
exceptions,  the  chancellor  overruled  all  the  exceptions'  taken 
on  the  part  of  the  petitioners,  and  the  second  and  third  ex- 
ceptions taken  by  the  defendants  to  the  report,  which  were, 
2.  That  C.  C.  R.  was  entitled  to  commissions.  3.  That  C. 
C.  R.  xvas  not  chargeable  with  interest. 

In  Mai/,  1821,  the  defendants,  executors  of  C.  C.  72.,  pre- 
jented  a  petition  for  a  rehearing,  against  so  much  of  the 
decretal  order  of  March,  1820,  as  overruled  the  c.rcr]iti;ms 
tnkcn  by  them  to  the  master's  report  ;  and  the  Court  granted 
a  rehearing. 

November  10th,  1821.     The  cause  came  on  to  be  hr-nt-d 
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1821.        on  die  exceptions,  taken  by  the  defendants  to  the  ir  aster's 
report. 


Boyd  and  T.  A.    Emmet,  in  support  of  the  exceptions 
argued : 

1 .  That  the  answer  of  C.  C.  JR.  not  having  been  put  in 
issue  by  a  replication,  and  no  proceedings  had  in  the  cause 
after  the  same  was  filed,  it  was  not  competent  to  the  heirs  ot 
N.  to  open  the  account,  unless  C.   C.  R.  was  to  be  charged 
with  fraud,  or  mistake,  neither  of  which  was  pretended. 

2.  That  if  the  answer  was   to  be  considered  as  put  at 
issue,  then  there  was  no  testimony  before  the  master  to  coun- 
tervail it. 

3.  That  on  proof  of  a  debt  on  a  creditor's  bill,  interest  is 
never  allowed,  on  an  open  account,  or  on  any  item  of  charge, 
where  interest  is  not  reserved  ;  and  the  following  authorities 
were  cited.     1  Veseyjun.  426.     3  Aik.  273.     4  Vesey,  620. 

539]  14  Vesey,  509.  2  Vesey,  jun.  157.  165.  *Diclcens,  139. 
308.  428.  1  Madd.  Ch.  428.  489.  491.  12  Vesey,  129.  2 
Aik.  440.  603.  8  Vesey,  48. 

4.  That  C.  C.  R.  acted  as  agent  or  attorney  of  the  ad- 
ministratrix of  Dr.  Nicoll ;  and,  as  such,  was  only  liable  for 
interest  in  case  he  had  neglected  to  lay  out  money  according 
to  direction  ;  or  refused  to  account  when  called  upon  to  ac- 
count.    3   Bro.    C.   C.   107.     Free,  in  Ch.  254.    Eq.  Cas. 
Mr.  125. 

5.  To  allow  the  petitioners  interest,  would  be  doing  in 
justice  to  other  creditors,  as  the  estate  is  insolvent,  and  the 
petitioners  have  been  guilty  of  great  laches.     Mitf.  PL  201. 
210.     3  Afk.  309.     2  Aik.  252.     2   Vesey,  239.     1    ,SV//. 
and  Lef.  192. 

6.  That  C.  C.  R.  was  entitled  to  commissions.      1  Vesey, 
115. 

D.  S.  Jones,  contra,  contended,  1.  That  no  commissions 
ought  to  be  allowed.  It  is  not  pretended,  that  there  was 
any  agreement  between  C.  C.  R.  and  the  administratrix,  for 
commissions.  The  administratrix  herself  had  no  right  to 
make  such  a  charge  ;  a  fortiori,  her  agent  could  not  be  en- 
titled to  make  it,  especially  as  he  put  his  agency  altogethei 
on  the  ground  of  friendship  and  benevolence. 
474 


CASES  IN  CHANCERY.  539 

2.  As  to  the  interest,  he  contended,  that  it  was  a  legal  and 
just  charge  against  C.  C.  R.  As  trustee  ai  d  guardian,  he 
ought  to  have  kept  the  moneys  of  the  estate  separate  from 
his  own.  It  appeared  that  he  neglected  to  pay  off  the 
debts  of  the  estate  when  he  had  funds  in  his  hands,  and  when 
he  knew  that  those  debts  carried  interest.  It  would  appear, 
from  an  examination  of  the  accounts,  that  he  had  a  large  bal- 
ance of  money  in  his  hands,  from  year  to  year,  belonging  to 
the  estate,  and  he  is  not  to  be  considered  in  the  light  of  a 
mere  agent  or  broker.  He  had  the  entire  management  and 
control  of  the  estate  ;  he  acted  as  a  principal,  and  paid  money 
when,  and  to  whom,  he  pleased.  There  is  no  evidence  of 
*his  having  paid  any  debt  by  direction  of  the  adminis-  [  *  540 
trutrix. 

The  answer  of  C.  C.  R.  has  been  shown  to  be  incorrect 
in  many  particulars,  and  has  no  claim  to  be  considered  as 
conclusive.  Though  no  replication  was,  in  fact,  filed,  yet 
the  answer  must  be  considered  as  having  been  put  in  issue 
by  the  whole  course  of  the  proceedings.  Such,  also,  must 
be  the  effect  of  the  agreement,  that  the  original  suit  was  to 
be  considered  as  revived. 

THE  CHANCELLOR.  A  rehearing  has  been  granted  on  the 
application  of  the  defendants,  who  are  executors  of  C.  C. 
Roosevelt,  deceased,  against  so  much  of  the  decretal  order  of 
the  7th  of  March,  1320,  as  overruled  the  2d  and  3d  excep- 
tions taken  by  these  defendants  to  the  master's  report. 

The  second  exception  was,  that  the  master  had  not  cred- 
it- •(!  the  estate  of  C.  C.  R.  with  commissions  on  the  moneys 
expended  by  him,  on  account  of  the  estate  of  Nicoll,  or  with 
any  other  allowance  for  his  agency  and  services  in  relation  to 
that  estate. 

f  am  entirely  satisfied,  that,  under  the  circumstances  of  the 
there  is  no  real  equity  in  this  claim  for  commissions. 
C.  C.  R.  admits,  in  his  answer,  that  he  assumed  the  agency 
of  the  estate  of  Doctor  Nicoll,  at  the  request  of  the  adminis- 
tratrix,  and  from  motives  of  humanity  and  benevolence,  as  he 
had  been  a  friend  to  the  intestate,  and  was  connected  by 
marriage  with  the  family.  It  was  a  very  loose  and  undefined 
agency,  and  Mrs.  Ludlow,  the  administratrix,  states,  in  her 
testimony,  that  she  intended  to  confide  to  his  discretion  the 
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I  £21.       management  of  the  estate,  to  the  extent  of  her  power.     He 
^— *~-^-«*~'  dealt  with  the  funds  of  the  estate  very  much  at  his  own  dis- 
V|\M>N        cretion,  and    though   with   honest  intentions,  yet  evidently 
s  M -T     with  a  regard  to  his  own  convenience.     It  would  be  giving 
i  *  51 1  j       too  much  encouragement  *to  a  lax  and  officious  interference, 
to  allow  a  commission  in  this  case  to  the  agent  of  the  admin- 
istratrix, who  ought  either  not  to  have  assumed  the  trust,  o» 
to  have  executed  it  herself. 

The  3d  exception  was,  that  the  master  had  charged  the 
estate  of  C.  C.  Roosevelt  with  interest  on  such  items  of  the 
petitioner's  charge  as  were  allowed  by  the  master,  and  had 
credited  the  estate  with  interest  on  such  items  of  the  defend- 
ant's discharge,  as  were  allowed  by  the  master,  in  those  in- 
stances where  C.  C.  R.  had  no  funds  in  hand  belonging  to 
the  estate,  at  the  time  of  the  payments  mentioned  in  the  items 
of  the  defendant's  discharge,  so  allowed. 

So  far  as  C.  C.  R.  acted  as  the  authorized  agent  of  the 
administratrix,  I  admit  he  ought  not  to  be  charged  with  in- 
terest on  moneys  belonging  to  the  estate,  provided  he  acted 
with  good  faith,  and  according  to  the  directions  of  his  prin- 
cipal. But  in  respect  to  the  receipt  9f  rents  of  the  real 
estate  of  NicoII,  he  could  not  have  acted  as  agent  of  the  ad- 
ministratrix, for  she  had  no  power  over  these  subjects.  He 
acted  in  respect  to  the  real  estate  as  assumed  trustee,  for  the 
infant  heirs  of  Nicoll,  except  so  far  as  the  proceeds  of  the  real 
estate  arose  from  sales  by  the  administratrix,  under  an  order 
of  the  Court  of  Probates.  I  am  induced  to  think,  that  inter- 
est was  too  extensively  allowed  under  the  decretal  order>  now 
under  review;  and  it  was  allowed  from  the  consideration,  that 
C.  C.  R.  did  not  keep  the  moneys  of  the  estate  distinct  from 
his  own,  and  suffered  balances  to  accumulate  on  hand,  from 
year  to  year,  while  interest  was  growing  or  accumulating  on 
debts  due  from  the  estate.  I  ought  to  have  given  more  weight 
to  the  consideration,  that  C.  C.  R.  was  acting,  in  general,  ns 
the  agent  of  the  administratrix.  He  avers,  in  the  ans\v  r, 
that  he  acted  in  this  character,  and  Mrs.  Ludlow  herself  con- 
firms it  by  her  testimony.  He  was  in  fact  her  banker,  except 
f  *  542  1  so  fQr  as  ne  rneddled  with  the  rents  or  proceeds  *of  the  real 
estate,  in  cases  where  she  had  no  authority  to  act  herself,  or 
to  confer  power  upon  him.  It  does  not  appear,  that  he  evei 
refused  to  obey  her  directions,  or  refused  to  account ;  and 
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under  all  the  circumstances,  I  shall  modify  the  former  decree, 
touching  this  question  of  interest,  and  confine  it  strictly  to 
those  items  in  the  account,  which  cannot  rest  upon  his  agency 
under  the  administratrix,  but  must  be  referred  to  his  charac- 
ter as  assumed  guardian,  (and  so  he  declared  himself  to  be,) 
for  the  heirs  of  NicolL  In  the  character  of  trustee  for  the 
infants,  he  must  be  held  strictly  to  the  obligations  of  his  trust, 
which  he  assumed,  without  the  sanction  of  a  regular  authority, 
and  without  giving  the  requisite  security,  that  is  demanded 
in  such  cases. 

The  exceptions,  whi::h  were  taken  on  the  part  of  the  heirs 
of  Nicoll,  and  overruled,  were  open  for  review  in  consequence 
of  the  rehearing  granted  to  the  opposite  party.  But  on  a  re- 
examination  of  them,  I  see  no  reason  to  alter  the  former 
decree. 

The  charges,  that  are  sought  to  be  allowed,  and  which 
were  disallowed  by  the  master,  rest  on  the  testimony  of  Mrs. 
Is.i'lhw,  and  that  is  not  sufficient  against  the  answer  of  C.  C. 
H..  which,  though  inaccurate  in  several  respects,  is  not  sought 
to  be  impeached  as  intentionally  wrong. 

She  referred  to  a  paper  or  memorandum  not  produced, 
and  to  her  account  rendered  to  the  surrogate,  in  which  some 
of  these  items  in  question  are  stated  to  have  been  paid.  The 
answer  of  C.  C.  R.  had  schedules  annexed  to  it,  which  were 
drrhred  to  contain  a  true  account  of  the  moneys  received 
and  expended:  and  it  is  to  be  here  observed,  that  C.  C.  ft. 
lived  18  months  after  his  answer  was  put  in,  and  that  answer 
was  not  put  in  issue  in  his  lifetime.  The  answer  seems  to 
havo  been  a  direct  and  pertinent  answer  to  the  interrogato- 
ries in  the  bill ;  for  he  was  called  upon  to  state,  "  what  part 
of  the 'personal  estate  of  Doctor  *£  N.  had  come  to  his  [  *  54,'J 
hands,  and  what  part  had  been  sold  or  assigned,  and  that  he 
should  set  forth  a  detailed  account  of  the  personal  estate, 
and  tin-  moneys  arising  therefrom,  and  discover  and  produce 
tin-  accounts  of  his  transactions." 

On  this  subject,  the  testimony  of  Mrs.  L.,  in  opposition  t3 
the  answer,  would  have  been  interested  and  inadmissible,  if 
she  had  not  been  discharged  by  the  heirs  of  Nicoll,  on  the 
l(Mli  of  November,  1810,  from  the  charge  of  "all  moneys, 
Is,  and  accounts,  received  by  her  as  administratrix." 
Thou t:!  i  this  was  not  a  technical  release,  from  the  want  of  a 
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seal,  it  was  a  complete  settlement  with  her,  and  acquittance 
of  her  as  administratrix ;  and  it  becomes  a  serious  question, 
whether  these  heirs  can,  by  means  of  her  testimony,  thrnv 
>  '--'-T.  the  responsibility,  which  belonged  to  her  as  principal,  ex- 
clusively upon  her  agent.  The  administratrix  was  the  per- 
soa  immediately  and  properly  responsible  to  the  heirs,  and 
she  was  equally  responsible  to  them  for  the  agency  of  (.'.  ('. 
II.,  whom  she  employed.  It  was  in  her  power,  at  any  time, 
to  have  settled  with  her  agent,  and  to  have  discharged  him  ; 
and  if  it  was  done  bona  Jidc,  and  not  collusively,  the  settle- 
ment would  have  been  a  protection  to  the  agent  against  the 
heirs.  (See  the  cases  cited,  and  commented  upon,  in  :} 
Johns.  Ch.  Rep.  479,  480.)  A  voluntary  discharge  of  the 
principal  would  seem  to  be  a  discharge  of  the  agent  also. 
There  was  no  mistake  in  the  case.  The  heirs,  it  is  evident, 
were  duly  and  fully  apprized  of  the  great  extent  of  this 
agency,  and  there  is  something  very  forbidding  in  the  attempt 
to  charge  the  estate  of  the  agent  with  additional  items,  in 
opposition  to  the  answer,  and  on  the  single  testimony  of  the 
administratrix,  who  has  been  released. 

I  shall,  therefore,  confirm  the  former  decree,  so  far  as  it 
disallowed  the  2d  exception  taken  on  the  part  of  the  execu- 
tors of  C.  C.  R.,  and  so  far  as  it  disallowed  all  the  excep- 
[  *  5-11  "  tions  *taken  on  the  part  of  the  heirs  of  NicoU ;  and  I  .shall 
modify  the  decree  as  to  the  third  exception  on  the  part  of 
the  executors,  by  exempting  the  estate  of  C.  C.  R.  from  the 
payment  of  interest  on  moneys  belonging  to  the  estate  of 
Xicoll,  and  which  were  received  under  the  authority  of  the 
administratrix.  But  I  shall  still  direct  the  estate  to  be  charged 

O 

with  interest  on  all  moneys  received  by  C.  C.  R.,  as  rents 
and  proceeds  of  the  real  estate  of  NicoU,  except  the  proceeds 
of  sales  of  the  real  estate,  made  in  the  name,  and  by  the  au- 
thorit/,  of  the  administratrix,  under  the  orders  of  the  Court 
of  Probates. 

Order  according!) . 
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*GILES  against  BAREMORE  and  others. 

[Followed.  4  Abb.  N.  C.  127,  1*3;  10  Id.  -16.    Si-e  4  Paige  443.] 

Presumptions,  arising  from  a  lapse  of  time,  and  the  circum  rtances  of 
the  case,  of  the  payment  of  a  debt,  are  allowed  as  much  in  this  Court* 
as  in  a  Court  of  law.  This  Court  makes  the  presumption  on  the 
facts  before  it,  without  sending  the  case  to  law. 

Where  a  defendant,  in  his  answer,  does  not  directly  insist  on  the  pre- 
sumption of  payment ;  but  declares  his  entire  ignorance  as  to  the 
fact,  and  "insists  on  his  having  a  complete  title  to  the  premises  mort- 
gaged to  secure  the  debt,  having  purchased,  bonajide,  from  the  mort- 
gagor, without  notice,  &c.,  and  been  in  the  quiet  possession  for  above 
thirty  years :  Held,  that  this  was  sufficient  to  entitle  him  to  raise  the 
objection,  at  the  hearing,  of  a  presumption  of  payment,  of  the  mort- 
gage debt. 

Presumptions  of  payment,  founded  on  lapse  of  time,  are  matter  of  evi- 
dence ;  and  not,  in  most  cases,  proprio  jure,  matter  of  plea  in  bar. 

Where  a  mortgage  had  been  executed  forty  years,  and  there  was  an  in- 
terval of  35  years,  from  the  tirno  the  state  were  supposed  to  have  ac- 
quired an  interest  in  the  debt,  by  the  attainder  of  the  mortgagee,  to 
the  commencement  of  the  suit,  and  no  interest  paid  or  demanded,  the 
mortgage  was  presumed  to  have  been  satisfied,  either  to  the  mortga- 
gee, before  his  attainder,  or  to  proper  agents  of  the  state,  afterwards. 

A  mortgage  is  no  evidence  of  a  subsisting  title,  if  the  mortgagee  never 
entered,  and  there  has  been  no  interest  paid  for  twenty  years. 

THE  bill,  (filed  April  26th,  1815,  stated,  that  on  the  1st  *'n'e"^  1GUl 
of  M-.irch,  1775,  Nicholas  Delavergne,  of  Charlotte,  in  the  December  21st. 
county  of  Dutchcss,  executed  a  bond  and  mortgage  to  Wil- 
liam Aitcll,  of  the  city  of  New-York,  for  £282  8s.  8d.,  (706 
dollars  and  8  cents,)  payable  on  the  first  day  of  May  /ollow- 
itug,  with  interest.  The  land  mortgaged  consisted  of  a  moiety 
of  2.400  acres,  and  another  parcel  of  206  acres.  The 
mortgage,  containing  the  usual  power  of  sale,  was  regis- 
tered Feb.  17th,  1776.  W.  A.,  the  mortgagee,  being  at- 
tainted under  the  act  of  the  22d  of  October,  1779,  *all  his  [  *  546  ] 
estate,  real  and  personal,  became  forfeited;  and  the  bond 
mid  mortgage,  by  reason  thereof,  became  vested  in  the  peo- 
ple of  this  state.  That  by  several  subsequent  acts  of  the 
legislature,  it  was  made  the  duty  of  every  citizen  indebted  to 
ar^y  person,  whose  estate  was  forfeited,  to  disclose  such  debts, 
and  to  make  payment  thereof,  in  the  manner  prescribed  in 
those  acts.  That  N.  D.  never  disclosed,  or  made  payment 
of,  the  debt  due  by  him  to  W.  A.,  but  fraudulently  concealed 
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1821.  it-  That  N.  D.  died  in  1780,  and  his  executrix,  who  proved 
his  will  and  was  qualified  in  June,  1786,  died  without  dis- 
closing or  paying  the  debt,  according  to  the  act,  and  the 
debt  remained  due  and  unpaid.  That  JV.  D.,  in  his  lifetime, 
sold  and  conveyed  his  equity  of  redemption  in  the  mortgaged 
premises  to  various  persons,  and  no  part  of  the  lands  came 
to  his  heirs  by  devise  or  descent.  That  the  defendant  />., 
and  divers  other  persons,  unknown  to  the  plaintiff,  are  in 
possession  of  parcels  of  the  mortgaged  premises,  the  quantity 
and  boundaries  of  which  are  unknown  to  the  plaintiff.  That 
by  an  act  of  the  legislature,  passed  March  25th,  1814,  it  was 
made  lawful  for  the  plaintiff  to  sue  for  and  recover,  in  his  own 
name,  all  such  debts  as  were  due  and  owing  to  William  Ax- 
tell,  deceased,  at  the  time  of  his  attainder,  which  remained 
unpaid,  and  to  appropriate  the  moneys  to  his  own  use:  pro- 
vided always,  that  nothing  therein  contained  should  be  con- 
strued to  deprive  the  defendants  in  such  actions  of  any  legal 
defence.  That  the  mortgaged  debt,  above  mentioned,  re- 
mains due  with  all  the  interest  thereon,  and  the  mortgage 
has  become  absolute,  and  the  defendants  refuse  to  pay,  &c. 
Prayer,  that  the  defendant  be  decreed  to  come  to  an  account 
with  the  plaintiff,  for  the  principal  and  interest  due  on  the 
mortgage,  and  to  pay  the  same  with  costs,  or  that  the  equity 
of  redemption  be  foreclosed. 

The  defendant  B.,  in  his  answer,  admitted  that  a  bond 
and  mortgage  had  been  executed  by  _/V.  D.,  as  stated  in  the 
bill ;  that  N.  D.  died  in  1780,  having  appointed  his  wife  sole 
I  *  547  ]  executrix,  *&c.,  but  he  knew  nothing  of  the  other  charges  in 
the  bill.  He  stated,  that  he  was  in  possession  of  180  acres 
of  the  tract  of  land,  last  described  in  the  mortgage  ;  and  set 
forth  the  names  of  the  persons  in  possession  of  the  residue 
thereof,  in  different  parcels,  purchased  by  them  of  the  de- 
fendant. That  James  Livingston,  formerly  sheriff  of  Dutchess 
county,  executed  a  deed  to  the  defendant,  dated  January  5th, 
1785,  reciting  that  he,  J.  L.,on  that  day,  under  &  fieri  facias, 
issued  on  a  judgment  in  the  Supreme  Court,  in  favor  of 
Mary  VcrpltmcJf,  and  Charles  Crommeline,  against  N.  D., 
had  sold  to  the  defendant,  for  the  consideration  of  300  pounds, 
206  acres  of  land,  &c.,  which  was  the  same  land  in  posses- 
sion of  the  defendant,  and  the  persons  named  by  him,  and 
part  of  the  premises  described  in  the  mortgage.  That  the 
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sheriff's  deed  was  proved  April  16th,  179G ;  and  the  judg-  1821 
merit,  on  which  the  execution  was  issued,  was  docketed  the 
16th  of  September,  1765.  That  the  conveyance  to  the  de- 
fendant by  the  sheriff  was  bona  jide,  and  for  a  valuable  con- 
sideration. That  the  tract  of  land,  first  described  in  the 
mortgage,  was  in  the  possession  of  various  persons,  whose 
names  were  stated,  in  different  parcels,  all  of  whom  held 
under  the  defendant.  That  John  De  Witt,  formerly  sheriff 
of  Dutchess,  by  his  deed,  dated  August  27th,  1793,  under  a 
sale  made  by  virtue  of  a  fieri  facias,  issued  on  a  judgment, 
docketed  April  26th,  1755,  revived  by  scire  facias,  in  favor 
of  James  M'Evers  and  Charles  Ward  Apthorp,  executors,  of 
lands  of  which  N.  D.  died  seised,  and  Mary  D.,  E.  1).,  and 
W.  D.,  were  returned  tenants,  conveyed  to  the  defendant 
700  acres  of  land,  described  in  the  sheriff's  deed,  being  part 
of  the  mortgaged  premises,  for  the  consideration  of  £172  Os. 
and  3d.  That  the  real  quantity  of  acres,  as  comprised  within 
the  courses  and  distances,  was  1,471  acres,  as  was  publicly 
understood  at  the  time  of  sale.  That  the  judgment  and  pro- 
ceedings were  bona  Jide,  and  the  judgment  on  the  sci.  fa.  was 
docketed  the  15th  of  October,  1792,  for  £160  10s.  and  3d. 

*The  defendant  further  stated",  that  he  was  "  ignorant  [  *  543  ] 
whether  N.  D.  did  or  did  not,  during  his  lifetime,  make 
payment  of  the  debt,  as  in  and  by  the  acts  mentioned  in  the 
bill,  was  directed,  nor  did  he  know  whether  the  said  debt 
was  still  unpaid  or  not.  JVor  whether  Mary  D.,  the  execu- 
trix of  N  D.,  died  without  making  payment  of  the  debt." 
That  "  the  defendant  was  well  advised,  that  he  hadr  an  am- 
ple and  complete  title  to  the  mortgaged  premises,  which  he 
purchased  for  a  bona  Jide  and  valuable  consideration  by  vir- 
tue of  the  sales  under  the  two  several  judgments  of  record 
against  N.  D.,  long  previous  to  the  date  of  the  bond  and 
mortgage ;  and  that  the  defendant,  and  the  persons  named 
as  being  in  possession  under  him,  have  been  in  the  peaceable 
and  quiet  possession  thereof,  since  the  date  of  the  several 
deeds  above  mentioned,  from  James  Livingston  and  John  De 
Wilt,  to  the  defendant." 

Answers  were,  afterwards,  in  April,  1817,  put  in  by  the 
several  persons  named  by  the  defendant  D.,  as  being  in  pos- 
session of  different  parcels  of  the  land  under  him,  sluirng 
that  they  were  bona  fide  purchasers  under  the  defendant  B. 

VOL.  V.  61  481 


548  CASES  IN  CHANCERY. 

1821.  f°r  a  valuable  consideration,  and  without  notice  of  any  in- 
cumbrance,  and  insisting  upon  the  presumption  of  pay 
ment,  &c. 

November  16th,  1821.  The  cause  came  on  to  be  heard, 
on  the  pleadings  and  proofs. 

A.  Burr,  for  the  plaintiff. 

Woodward  and  P.  Ruggles,  contra.  They  cited  12  Johns 
Rep.  242.  3  Johns.  Rep.  383.  386.  Cowp.  102.  214,  215 
2  Veseyjun.  11.  272.  280.  3  Johns.  Ch.  Rep.  280. 

THE  CHANCELLOR.  James  Baremore  may  be  considered  as 
the  principal  defendant ;  for  all  the  other  defendants  in  pos- 
(  *  549  ]  session  of  any  part  of  the  mortgaged  premises,  derived  *title 
from  him.  He,  if  any  person,  ought  to  be  first  called  upon 
to  pay  the  mortgaged  debt.  Indeed,  it  was  admitted,  upon 
the  argument,  by  the  counsel  for  the  plaintiff,  that  Baremore 
was  in  possession  of  a  sufficient  portion  of  the  mortgaged 
premises  to  satisfy  the  debt,  and  that  he  had  no  desire  to 
press  the  other  defendants,  because,  if  they  were  obliged  to 
pay,  they  would  be  entitled  to  resort  over  to  Baremore  for 
their  indemnity.  If  the  claim  can  be  sustained  against  an) 
of  the  defendants,  it  certainly  can  against  him. 

Let  us  then  examine  the  case  as  it  stands  against  Bare 
more. 

One  of  the  points,  made  at  the  hearing  on  the  part  of 
Baremore,  as  well  as  on  the  part  of  the  other  defendants, 
was,  that  the  mortgage  debt  is  to  be  presumed,  from  the 
lapse  of  time,  to  have  been  paid  and  extinguished.  All  the 
other  defendants,  except  Baremore,  insist  in  their  answers 
upon  this  presumption  of  payment.  He  does  not  state  that 
ground  in  so  many  words,  but  he  states  enough  in  his  answer, 
to  enable  him  to  raise  that  objection,  at  the  hearing,  to  the 
demand.  He  declares  his  ignorance,  whether  Nicholas 
Delavergne,  the  mortgagor,  and  who  he  says  died  in  the 
year  1780,  made  payment  of  the  debt,  or  whether  his  execu- 
trix made  payment  of  the  debt,  or  whether  the  mortgage 
debt  is  still  due  and  unpaid  or  not.  This  was  saying  enough 
to  entitle  him  to  avail  himself  of  any  presumption,  against 
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the  present  existence  of  the  debt,  that  the  facts  :n  the  case        1821. 

would  warrant.     He  insists  further,  that  he  hath  an  ample 

and  complete   title  to   the   mortgaged    premises,  which   he 

purchased  at  sheriff 's  sale,  as  stated  particularly  in  his  answer, 

and  that  he  and  the  other  persons,  who  claim  under  him, 

have  had  peaceable  and  quiet  possession,  since  the  date  of 

those  sheriffs'  deeds  in  1785  and  1793. 

The  date  of  the  deed,  under  which  he  holds  the  land,  in 
his  actual  possession,  is  the  5th  of  January,  1785,  and  his 
*possession,  in  the  character  of  owner,  has  been  continued       [  *  550  J 
from  that  time,  which  makes  a  period  of  thirty  years  before 
the  commencement  of  the  suit. 

These  presumptions  of  payment,  founded  on  the  lapse  of     Presumptions 
time,  are  matter  of  evidence  resulting  from  the  facts  in  the 
case,  and  are  not  in  many  cases,  proprio  jure,  i  matter  of 
plea   in   bar.     They  are   conclusions  to  be   drawn   by  this  evidence>    aiul 

•  _  •  not,     in      most 

Court,  from  the  proofs,  in  like  manner  as  they  are   to  be  ™««s,    proprio 

•    i          i  i    •  /»    i  /»  jure>  matter  of 

drawn  by  a  jury  upon  a  trial  at  law ;  and  it  the  defendant  plea  in  bar. 
does  not  waive  the  benefit  of  the  presumption  in  his  answer,  equally  wjd»«! 
but  insists  upon  his  ignorance  of  the  fact,  whether  payment  ^"^ml^dra^v 
has  or  has  not  been  made,  and  which  ignorance  is  necessarily  the,  conclusion 

.  J    and   if  the  de- 

founded  upon  his  being  a  stranger  to  the  mortgage,  and  upon  fendant  in  his 

the  staleness  of  the  demand,  he  has  a  right  to  raise  the  objection  waive  the  bene- 

«it  the  hearing.     He  has  a  right  to  insist  upon  "  his  ample  siml'ption?  Pbut 

and  complete  title,"  and  to  rest  it  upon  any  of  the  facts  or  insists  on  h's  '£' 

1  •      ^  norance  of  the 

presumptions  warranted'by  the  case.     In  Deloraine  v.  Broivne,  fcctof  payment, 

sn    -rt          s*t\n.  \   T         i    mi       T  iii  necessarily  ari- 

(3  Jiro.  633.)  Lord  Ihurlow  overruled  a  demurrer  taken  to  sins  from   his 

a  bill,  on  the  ground  of  the  staleness  of  the  demand^but  ad-  to"tLafran"!u> 

cnitted,  that  the  circumstance  would  have  its  weight,  or  might  |j,0enstaienessPof 

be  urged  at  the  hearing.  the  demand,  he 

•          i  i  i         t       i  may  mise  uie 

These  presumptions  do  not  always  proceed,  as  has  been  objectior  at  h« 

repeatedly  observed,  (Lord  Mansfield,  in  Eldrigc  v.  Knott, 
Coicp.  214.  and  Sir  William  Grant,  the  master  of  the  rolls, 
in  Hillary  v.  Waller,  12  Vesey,  252.)  on  the  belief,  that  the 
thing  presumed  has  artually  taken  place.  A  grant,  which 
is  of  course  a  matter  of  record,  may  be  presumed  against  the 
crown ;  not  that  the  Court  really  thinks,  as  Lord  Mansfield 
has  observed,  that  a  grant  has  been  made,  because  it  is 
not  probable  a  grant  should  have  existed  without  its  being 
upon  record,  but  they  presume  the  fact  for  the  purpose  and 
from  a  principle,  of  quieting  the  possession. 
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1821.  The  defendant  says  he  is  ignorant  whether  or  no  the  debt 

lias  been  paid ;  and  in  Hillary  v.  Waller,  (ubi  supra,)  the 
master  of  the  rolls  says,  "It  is  because  there  are  no  means 
*of  creating  belief  or  disbelief,  that  such  general  piesumptions 
are  raised."  Instead  of  belief,  which  is  the  foundation  of 
the  judgment  upon  a  recent  transaction,  the  legal  presump- 
tion in  matters  of  antiquity  holds,  as  he  observed,  the  place 
of  particular  and  individual  belief. 

Presumptions         These  presumptions,  to  be  drawn  by  the  Courts,  in  the 

a^ain'st*   "stale  case  °f  stale  demands,  are  founded  in  substantial  justice,  and 
.    .*re  the  clearest  policy.     If  the  party,  having  knowledge  oT  his 

tice  and  policy,  rights,  will  sit  still,  and,  without  asserting  them,  permit 
persons  to  act  as  if  they  did  not  exist,  and  to  acquire  inter- 
ests, and  consider  themselves  as  owners  of  the  property, 
there  is  no  reason  why  the  presumption  should  not  be  raised. 
It  is,  therefore,  well  settled,  that  the  presumption  that  a  de- 
mand has  been  satisfied,  prevails  as  much  in  this  Court,  as 
it  does  at  law.  Claims,  the  most  solemnly  established  upon 
the  face  of  them,  will  be  presumed  to  be  satisfied  after  a  cer- 
tain length  of  time.  Matters  of  record,  deeds,  and  even  a 
private  statute,  may  be  presumed  to  make  good  a  title.  A 
Court  of  Equity  makes  the  presumption  on  the  facts  before 
it,  without  sending  the  case  to  law,  provided  a  jury,  upon 
the  same  facts,  ought,  and  would,  so  presume.  The  pre- 
sumption resolves  itself  into  this,  that  a  man  will  naturally 
enjoy  what  belongs  to  him.  These  are  principles  of  decision 
adopted  and  sanctioned  in  a  variety  of  cases,  and  by  a  sue 
cession  of  learned  judges  in  the  English  Court  of  Chancery 
and  their  solidity  is  not  to  be  questioned,  and  they,  apply  with 
the  utmost  propriety  and  force  to  the  present  case.  (See  is 
Jones  v.  Turberville,  2  Vesey,  jun.  11.  Eyre  and  Wilson, 
commissioners  ;  and  the  master  of  the  rolls,  in  Pickering  v. 
Lord  Stamford,  2  Vesey,  jun.  272.  583.  and  also  in  Hillary 
v.  Waller,  12  Vesey,  265,  266.  269,  270.) 

The  mortgage  here,  was  executed  40  years  and  upwards 
before  the  commencement  of  this  suit ;  and  there  was  an  in- 
terval of  35  years  between  the  time,  that  the  people  of  this 

[  *  552  ]  *state  are  supposed  to  have  acquired  an  interest  in  the  bond 
and  mortgage,  by  the  attainder  of  Axtell,  the  mortgagee,  and 
the  assignment  of  their  right  and  interest  to  the  plaintiff,  by 
the  act  of  the  legislature  of  March,  1814.  It  will  not  be  dis- 
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puled,  that  the  rights  of  the  original  mortgagor,  and  of  those        1821. 

persons  claiming  under  him,  were  not  impaired  either  by  the   v^^^-*^ 

attainder  of  Axtell,  or  the  transfer  of  his  right  to  the  plaintiff. 

Their  means  of  defence  are  the  same  against  the  plaintiff,  as    BAREMOH*.. 

they  would  have  been  if  AxtM  had  not  forfeited  his  interest, 

and  was  now,  in  proper   person,  seeking   to   foreclose  his 

mortgage.     Here  then  is   an  outstanding  mortgage   of  40 

years,  and  no  interest  paid  or  demanded,  and  possession  and 

a  claim    of  ownership   regularly  continued    in   and    under 

the  title  of  the  mortgagor  down  to  the  filing  of  the  bill.     Can 

there  exist  a  much  stronger  case  on  which  to  establish  the 

presumption  of  satisfaction  ?     The  mortgage  was  registered 

early  in  the  year  1776,  and  the  people  of  this  state,  through 

their  regular  constitutional  trustees,  and  ministers  or  agents, 

are  presumed  to  have  known  of  that  record.     If  a  grant  may 

be  presumed  though  there  be  no  record  of  it,  a  payment  to 

the  competent  authorities  of  this  state  by  Nicholas  Delavergne 

in    his   lifetime,  or  by  his   lawful   representatives,  is  more 

readily  to  be  presumed.     A  payment  may  even  be  presumed 

to  have  been  made  to  the  original  mortgagee,  between  the 

time  of  the  registry  of  the  mortgage  in  February,  1776,  and 

his  subsequent  adherence  to  the  enemies  of  this  state.     A 

payment  to  him  during  that  interval  of  time,  would  have 

been  a  valid  payment. 

It  is  a  well  settled  rule,  both  at  law  and  equity,  that  a  A  mort!ra£re 
mortgage  is  not  evidence  of  a  subsisting  title,  if  the  mort-  Jff  na°  Sub"i^?ng 
eagee  never  entered,  and  there  has  been  no  interest  paid  or  tule» lf lhe  morl' 

gagce        never 

demanded  for  20. years.     These  facts  authorize  and  require  entered,     and 

f  there  lias   been 

the  presumption  of  payment.     This  rule  was   declared  by  m-  interest  paid 
Lord  /Toft,  in  Wilson  v.  Witherby,  (Butter's  N.P.  110.)  and  £,.,.    ' 
in  a  case  which  the  master  of  the  rolls,  in  Hillary  v.  Waller, 
*(12  Vesey,  266.)  said  he  recollected  to  have  arisen  before        {  *553] 
Lord  Mansfield.     A  mortgagee  brought  his  ejectment,  the 
deeds  and  bond  were  proved  ;  but  all  went  for  nothing,  be- 
cause he  had  not  received  any  money  upon  the  mortgage  for 
'25  years,  though  living  within   a  street  of  the  mortgagor. 
Upon  that  fact  the  mortgage  was  considered  satisfied.     So, 
again,  in   Oswald  v.  Lr-gh,  (1    Term  Rep.   270.)  20  years  • 
without  demand,  was  held  by  the  K.  B.  to  be  of  itself  pre- 
sumption, that  the  bond  was  paid ;  and  Lord   Thurlow,  in 
v.  White,  (3  Bro.  289.)  in  the  very  case  of  a  bill  to 
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1321.  foreclose  a  mortgage,  admitted  the  rule,  that  if  there  be  no 
possession  or  demand,  or  interest  paid,  for  20  years,  it  raised 
the  presumption  of  payment.  The  same  rule  of  presumption 
has  been  adopted  in  favor  of  the  mortgagee,  when  he  has  had 
possession  for  20  years,  and  the  mortgagor  will  not  be  let  in 
to  redeem.  (3  Jltk.  313.  anon.)  Many  of  the  cases  go  so 
far  as  to  allow  a  demurrer  to  a  bill  to  redeem,  when  it  appears 
by  the  bill  itself,  that  the  mortgagee  has  been  in  possession 
for  20  years,  and  nothing  to  rebut  the  presumption  is  stated. 
(Jenner  v.  Tracy,  3  P.  Wm.  287.  note  B.  Frazer  v.  Moor, 
Bunb.  54.  Bockford  v.  Close,  cited  in  3  Bro.  644.)  and  the 
presumption,  arising  from  length  of  time,  may  always  be 
raised,  unless  the  defendant,  in  his* answer,  as  in  Proctoi 
v.  Oates,  (2  Aik.  140.)  absolutely  submits  to  the  demand. 
In  that  last  case,  Lord  Hardwicke  said,  there  was  no  color 
for  the  redemption,  (for  the  mortgagee  had  been  in  possession 
25  years,)  but  on  the  ground  of  the  defendant's  submission, 
le  decreed  an  account. 

The  Supreme  Court  has  more  than  once  recognized  the 
rule,  that  a  mortgage  is  not  a  subsisting  title,  if  the  mort- 
gagee never  entered,  and  there  has  been  no  foreclosure,  noi 
payment  of  interest  within  20  years.  (7  Johns.  Rep.  283. 
3  Johns.  Rep.  386.)  But  the  case  of  Jackson  v.  Wood,  (12 
Johns.  Rep.  242.)  is  worthy  of  particular  notice,  for  it  is  a 
f  *  55 1  ]  case  tnat  i§  closely,  and  in  all  its  parts,  analogous  to  *the  one 
before  me.  In  that  case,  a  mortgage  was  given  in  April, 
]  77 5,  to  John  Munro,  who  was  afterwards  attainted  of  adher- 
ing to  the  enemy  ;  an  ejectment  was  brought  upon  this  mort- 
gage, in  the  name  of  the  people  ;  and  on  the  trial,  one  ground 
of  defence  was,  possession  for  20  years  under  a  claim  of 
right  and  presumption  of  payment.  The  chief  justice  told 
the  jury,  that  though  the  people  were  vested  with  the  rights 
of  the  mortgagee,  the  jury  had  a  right  to  presume  payment 
from  the  lapse  of  time.  On  the  motion  for  a  new  trial,  the 
Supreme  Court  observed,  that  there  was  no  sufficient  evi- 
dence to  rebut  the  presumption  of  payment  arising  from  the 
lapse  of  time,  as  here  was  no  entry  by  the  mortgagee  or 
those  under  him,  nor  demand,  or  interest  paid,  for  20  years. 
The  jury,  as  they  held,  were  warranted  to  presume  an  extin- 
guishment of  the  mortgage. 

What  the  jury  were  warranted  to  infer  in  that  rase,  it  in 
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equally  my  duty  to  presume  in  this.  This  view  of  the  sub-  1821. 
ject  relieves  me  from  the  necessity  of  discussing  the  merits 
of  the  title  put  forward  by  the  defendants,  under  the  two 
deeds  of  1785,  and  1793  ;  and  on  this  single  point  of  the 
presumption,  and  conclusion  of  law,  founded  on  the  lapse 
of  time,  that  the  mortgage  is  no  longer  a  subsisting  evidence 
of  debt  or  title,  I  shall  dismiss  the  bill  as  against  all  the  de- 
fen  iants,  without  costs. 

Decree  accordingly. 


*FRENCH  and  others  against  SHOTWE.LL  [  *  565  j 

[Affirmed,  20  Johns.  6G6;  but  see  9  Paige  146.     Followed,  1  Sandf.  Ch.  130. 
Reviewed,  12  Otto  (U.  S.)  154;  1  Morr.  Trans.  72.]  ,, 

A  plea  may  be  good  in  part,  and  bad  in  part :  and  where  a  plea  is  more 
extensive  than  the  subject  matter  to  which  it  relates,  it  will  be  al- 
lowed to  stand  as  to  so  much  of  the  bill  to  which  it  properly  applies ; 
and  the  defendant  must  answer  as  to  the  residue. 

A  decree,  or  judgment  by  consent,  is  binding  and  conclusive,  unless 
procured  b}'  fraud. 

Where  a  party  to  a  judgment,  entered  up  on  a  warrant  of  attorney,  vol- 
untarily waives  his  defence,  or  remedy,  on  the  ground  of  fraud  or 
usury,  and  releases  the  other  party,  a  subsequent  purchaser  under 
such  judgment  debtor,  with  notice  of  the  judgment,  will  not  be  al- 
lowed to  impeach  it,  or  to  investigate  the  merits  of  the  original  trans- 
action between  the  original  parties. 

As,  where  the  party  against  whom  a  judgment  had  been  entered,  founds 
ed  on  an  usurious  consideration,  filed  a  bill  for  relief  against  the  judg» 
ment  on  that  ground,  but  afterwards  voluntarily  consented  to  a  decree 
dismissing  the  bill  with  costs :  Held,  that  a  subsequent  purchaser  of 
the  land,  on  which  the  judgment  was  a  lien,  could  not  impeach  it  on 
the  ground  of  usury  or  fraud. 

THE  bill  was  filed  January  31st,  1820.     Dirck  TcnbroecJc    April  6th,  N+ 
and  his  wife,  by  deed  of  the  20th  of  December,  1813,  for  the  W^ 
consideration  of  5,100  dollars,  conveyed  to  James  Kane,  in 
fee,  all  his  interest  in  a  tract  of  land  called  Elizabcthficld ',  at 
the  Normttn  Kill,  in  Albany  county,  containing  1 ,044  and  an 
half  acres.     On  the  20th  of  March,  1813,  D.  Tenbroeck  and 
his  wife,  for  the  consideration  of  7,305  acres,  conveyed  to 
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1821.  James  Kane,  in  fee,  487  acres  of  land  at  Elizabellijicld.  J 
^f-v**-'  K.,  afterwards,  sold  and  conveyed  different  parcels  of  the 
said  land  in  fee,  to  the  other  plaintiffs,  which  were  particu- 
aJHo™EL-.  larly  stated  in  the  bill.  On  the  10th  of  May,  1818,  James 
K.  gave  a  bond  for  243,000  dollars  to  Charles  K.,  Dirck  Van 
Schelluyne  and  Oliver  K.,  with  a  warn*  it  of  attorney,  on 
[  *  550  1  which  a  judgment  was  entered  up  *on  tho  same  day,  and  a 
fi.  fa.  issued  thereon  the  llth  of  April,  1818,  by  which 
152  acres,  parcel  of  the  land  so  conveyed,  was  sold  by  the 
sheriff  to  E.  Kane,  for  25  dollars.  On  the  26th  of  February 
1813,  Dirck  Tenbroeck  gave  a  bond  to  the  defendant  for  the 
penal  sum  of  20,000  dollars,  conditioned  for  10,000  dollars, 
with  warrant  of  attorney,  on  which  a  judgment  was  entered 
up,  the  27th  of  February,  1813.  An  execution  on  this 
judgment  was  issued,  by  ^'irtue  of  which,  lands  of  D.  T.,  in 
Saratoga  county,  valued  at  20,000  dollars,  were  sold  by  the 
sheriff,  and  purchased  by  the  defendant  for  500  dollars. 
That  a  test.  ji.  fa.  for  the  residue  of  the  debt,  was  issued  to  the 
sheriff  of  Albany,  who  levied  on  the  lands,  above  mentioned, 
and  conveyed,  at  Norman's  Kill.  The  plaintiffs  allege,  that 
the  bond  and  warrant  of  attorney,  so  given  by  D.  T.  to  the 
defendant,  were  usurious,  fraudulent  and  void.  That  the 
defendant  proposed  to  sell  to  D.  T.  250  acres  of  land  in 
Cosby's  manor,  in  Oneida  county,  to  which  he  pretended  to 
have  title,  and  to  advance  to  D.  T.  750  dollars,  if  he  would 
take  a  gig  and  harness  at  500  dollars,  and  the  250  acres  ol 
land  at  35  dollars  per  acre,  and  would  secure  the  amount, 
being  8,750  dollars,  by  a  judgment  bond  ;  that  D.  T.,  being 
in  necessitous  circumstances,  assented  fo  the  proposal ;  and 
the  bond  and  warrant  of  attorney  were  accordingly  given. 
The  plaintiffs  averred  that  the  agreement  was  by  parol ;  that 
the  gig  and  harness  were  not  worth  500  dollars ;  and  that 
the  defendant  never  had  any  title  to  the  land  in  Cosby's 
manor.  That  on  the  24th  of  July,  1813,  D.  T.  filed  a  bill 
against  the  defendant,  J.  Kane  and  three  other  persons,  to 
set  aside  the  bond  and  warrant  of  attorney,  and  judgment, 
and  to  restrain  all  proceedings  thereon.  That  D.  T.,  by 
his  urgent  necessities,  was  induced  to  enter  into  a  written 
agreement,  on  the  15th  of  April,  1814,  which  was  set  forth 
in  the  bill,  by  which,  after  various  recitals,  D.  T.,  for  the 
consideration  of  1,000  dollars  paid  to  him,  and  of  5,OOC 
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dollars,  which  the  defendant  agreed  to  deduct  *from,  and  1821. 
consider  as  satisfied  on  the  last  mentioned  judgment,  agreed 
to  dismiss  his  bill,  and  pay  the  costs,  and  relinquish  all  ob- 
jections to  the  judgment,  and  discharge  the  defendant  from  his 
contract  to  convey  the  250  acres  of  land  in  Cosby's  manor, 
and  that  the  said  judgment  should  remain  in  force  for  the 
balance,  after  deducting  the  5,000  dollars,  but  that  no  execu- 
tion should  issue  thereon,  for  six  months.  That  the  defend- 
ant had  assigned  the  judgments  to  J.  Kane.  The  bill 
charged,  that  the  judgment  and  execution  were  fraudulent. 
Prayer,  for  an  injunction  against  a  sale  under  the  execution, 
and  that  satisfaction  of  the  judgment  be  decreed  to  be  enter- 
ed, or  the  lands  of  the  plaintiffs  be  exonerated  therefrom, 
and  for  general  relief. 

The  defendant  put  in  a. plea  and  answer:  As  to  so  much 
of  the  bill  as  seeks  to  impeach  or  set  aside  the  judgment 
against  D.  T.  for  20,000  dollars,  and  the  execution  thereon, 
and  to  exonerate  the  lands  of  the  plaintiff  therefrom,  and  to 
compel  the  defendant  to  set  forth  the  consideration  of  the 
judgment,  the  defendant  pleaded  in  bar,  that  on  the  24th  of 
July,  1813,  D.  T.  filed  his  bill  against  the  defendant  and 
three  others,  to  avoid  the  judgment,  &c.  That  the  defend- 
ants appeared  and  answered,  gainsaying  and  avoiding  the 
charges,  &c.  That  on  the  14th  of  April,  1814,  D.  T.  agreed 
to  dismiss  the  bill,  &c.  (setting  forth  the  agreement,  in  litre 
verba.)  That,  in  pursuance  of  this  agreement,  a  decree  was 
made  and  entered,  the  16th  of  April,  1814,  dismissing  the 
bill,  as  against  the  defendant  and  W.,  another  of  the  cjefend- 
ants  in  that  suit ;  and  confirming  the  judgments  mentioned 
in  the  bill.  That  this  decree  remains  in  full  force,  and  the 
defendant  pleaded  the  agreement  and  decree  in  bar  to  so 
much  of  the  bill,  and  of  the  relief  sought  thereby,  as  seeks 
to  avoid,  or  draw  in  question,  the  judgment  for  20,000  dol- 
lars, or  the  lien  or  operation  thereof,  or  to  compel  the  de- 
fendant to  set  forth  the  consideration,  and  to  all  the  relief 
orayed  by  the  bill. 

*In  support  of  his  plea,  and  for  answer  to  the  residue  of       [  *  558  ] 
the  bill,  the  defendant  stated,  that  after  he  had  filed  his 
answer  to  the  bill  of  D.  T.,  he  was  solicited  by  D.  T.  to  re- 
purchase the  250  acres  of  land  in   Cosby's  manor,  which  the 
defendant  consented  to  do,  and  to  allow  him  for  the  same 
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1821.  6,000  dollars  ;  that  is,  1,000  dollars  in  cash,  and  5,000  dollars 
on  the  judgment,  and  that  the  defendant,  accordingly,  paid 
D.  T.  1,000  dollars,  and  gave  him  credit  on  the  judgment 
for  5,000  dollars.  The  defendant  denied  that  the  agreement 
or  the  decree,  above  mentioned,  were  fraudulent  or  collusive, 
or  that  any  undue  advantage  was  taken  of  D.  T.,  to  induce 
him  to  enter  into  the  agreement ;  but  he  averred  that  the 
same  was  fairly  made,  &c.  He  admitted  the  issuing  of  the 
execution  to  Saratoga,  and  the  sale  of  lands  of  D.  T.,  as 
stated  in  the  bill ;  but  that  James  K.,  or  some  person  in  his 
name,  had,  afterwards,  issued  an  execution  on  an  older  judg- 
ment, under  which  the  lands  in  Saratoga  had  been  seized 
and  sold,  whereby  the  defendant  lost  his  whole  title  to  those 
lands.  He  admits  that  he  caused  an  execution  to  be  issued 
for  the  balance  on  the  judgment,  with  directions,  as  stated 
in  the  bill,  which  he  thinks  was  incorrect  as  to  the  amount 
due,  and  was  willing  that  it  should  be  corrected,  and  reduced 
to  5,806  dollars  and  4  cents,  after  deducting  from  the  inter- 
est the  500  dollars  arising  from  the  sale  of  the  lands  in  Sara- 
toga. He  insisted,  that  this  balance  was  justly  due,  and  that 
the  lien  of  his  judgment  was  prior  to  any  of  the  conveyances 
by  D.  T. 

April  6th.     The  plea  was  brought  to  argument  this  day. 

Henry,  foi  the  plaintiffs,  contended,  1 .  That  part  of  tno 
defence  made  by  the  plea,  was  bad,  and  the  whole  ought, 
therefore,  to  be  overruled: 

559  ]  *2.  That  the  plea  was  to  the  whole  bill,  and  the  answer  to 

parts  of  the  bill  overrules  the  plea. 

3.  That  the  matter  of  the  plea  was  insufficient,  inasmuch 
as  the  suit  and  decree  therein  stated,  were  instituted  and  mado 
after  the  acquisition  of  the  title  under  which  the  plaintiffs 
claim ;  as  the  plaintiffs  were  not  parties  to  that  suit,  their 
right  to  avoid  the  judgment  confessed  by  D.  Tenbroeck,  is 
perfect,  and  not  impaired  or  affected  by  that  suit  or  decree. 
(Cooper's  Equity  Plead.  229,  230  1  Anst.  59.  2  Bro.  C. 
C.  641.  645,646.648,649.) 

H.  Bleecker,  contra,  insisted,  1 .  That  the  decree  set  forth 
n  the  plea,  precluded  the  plaintiffs  from  inquiring  into  the 
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consideration  of  the  judgment    in   favor  of  the    defendant        1821. 
against  D.  T. 

2.  That  the  plaintiffs  purchased   after  the  judgment  was 
docketed,  and  after  the  bill  filed  by  D.  T.,  and  are  bound  by 
the  judgment. 

3.  That  the  defendant,  in  that  judgment,  could  not  now 
set  up,  nor  could  the  plaintiffs,  at  any  time,  avail  themselves 
of,  the  usurious  consideration,  if  any  such  existed.     (Ambler, 
229.     Coop.  Equ.  PL  99.     1    Ch.   Cos.  231.    Comyn's  Dig. 
Chancery,   Y.  2.     Phillips' s  Ev.  227.  262.     2  Madd.   Ch. 
248.     2  P.  Wm.  74.     Cowp.  285.     Sugden  L.  of  V.  432. 
484.     1  Madd.  Ch.  217.  221.     1  Fonbl.  Equ.  217.    Viner. 
tit.  Usury,  308. pi  7.    .Sir.  1043.     3  Johns.   Ch.  Rep.  395. 
Ambler,  293.) 

July  12th.  By  a  decretal  order  of  this  day,  the  plaintiffs 
have  leave,  within  thirty  days  after  notice  of  the  order,  to 
reply  and  take  issue  on  the  plea,  on  payment  of  the  costs  of 
the  hearing  and  of  the  order,  or  that  the  bill  of  the  plaintiffs 
be  dismissed,  with  costs,  &c. 

The  plaintiffs  afterwards  petitioned  for  a  rehearing  against 
the  order,  which  was  granted. 

* November  12th.     The  cause  was  this  day  reheard,  and       [  *  560 
was  argued  by 

Henry,  for  the  plaintiff. 
Shsson,  contra. 

December  27th.  The  cause  stood  over  for  consideration 
until  this  day 

THE  CHANCELLOR.  The  bill  charges  the  judgment  against 
Tenbroeck,  in  favor  of  the  defendant,  to  have  been  usurious, 
fraudulent  and  void,  being  founded  not  only  in  usury,  but  in 
manifest  oppression,  corruption,  and  extortion.  This  was 
the  chief  gravamen  in  the  bill ;  and  all  the  other  charges,  ex- 
cept one,  seem  to  have  been  the  mere  result  and  consequence 
of  this  original  injury.  Thus  it  is  charged,  that  Tenbroeck 
filed  his  bill  in  this  Court  to  be  relieved  against  the  judgment, 
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]32j .  on  account  of  the  corrupt  and  fraudulent  nature  of  the  same, 
^-^^^-^^-  but  that  the  defendant,  taking  advantage  of  his  pecuniary  ne- 
FRK.NCH  cessities,  induced  Tenlroeck  to  dismiss  his  bill,  and  recog- 
SUOTUEM..  nize  the  validity  of  the  judgment,  after  a  certain  reduction 
in  the  amount.  It  is  also  charged,  that  the  defendant  fraud- 
ulently issued  his  execution  to  the  sheriff  of  Saratoga.  But 
there  could  have  been  no  complaint  of  the  settlement  of  the 
suit  between  Tenbroeck  and  the  defendant,  nor  of  the 
mere  fact  of  issuing  an  execution  to  the  sheriff  of  Saratoga, 
if  the  original  judgment  had  been  deemed  just  and  sound. 
That  execution  could  not  have  been  charged  as  having  issued 
fraudulently  on  any  other  ground..  An  execution  may  well 
issue,  and  yet  the  direction  to  levy  more  than  is  due  be  an 
abuse.  The  plaintiffs  contend,  that  the  defendant  has  at- 
tempted to  cover,  by  the  judgment,  one  thousand  dollars  sub- 
sequently advanced.  If  this  were  so,  (and  which  I  do  not 
I  *  561  ]  now  stay  to  examine,)  yet  the  execution  could  not,  on  *that 
account,  have  been  deemed  a  fraudulent  one,  and  it  would 
have  been  good  for  what  was  really  due  under  the  judgment. 
To  all  this  part  of  the  bill,  which  seeks  to  impeach,  or  set 
aside,  the  judgment  and  the  execution  thereon,  the  defendant 
pleads  in  bar  the  settlement  of  the  suit  in  Chancery,  and  a 
decree  entered  by  consent  between  Tenbroeck,  and  the  de- 
fendant, on  the  16th  of  April,  1814,  dismissing  the  bill,  and 
recognizing  the  validity  of  the  judgment.  The  answer,  ac- 
companying the  plea,  and  intended  as  auxiliary  to  it,  denies 
that  the  agreement,  to  discontinue  the  suit,  and  the  decree 
entered  in  pursuance  of  that  agreement  were  collusive  or 
fraudulent,  and  avers  the  same  to  have  been  fairly  procured. 
The  plea  is  set  up  in  bar  "  to  so  much,  and  such  part  of  the 
bill,  and  of  the  relief  sought  thereby,  as  seeks  to  avoid  or 
draw  in  question  the  judgment,  or  to  compel  the  defendant 
to  discover  and  set  forth  the  original  terms  and  considera- 
tion thereof,  and  to  all  the  relief  prayed  for,  in  and  by  the 
bill,  and  that  he  ought  not  to  be  compelled  to  make  any 
other  or  further  answer  to  so  much  and  such  part  of  the  bill, 
as  is  herein  and  hereby  pleaded  unto  as  aforesaid." 

This  plea  was  evidently  intended  to  be  a  bar  to  that  part 
only  of  the  bill,  which  sought  to  impeach  the  judgment.  It 
is  to  50  much  of  the  bill,  &c.,  and  that  the  defendant  be  not 
compelled  to  make  any  other  answer  to  so  much,  and  such 
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of  the  Mil,  &c.  But  the  plea  did  conclude  to  all  the  relief  1821. 
prayed  for,  in  and  by  the  bill.  The  specific  prayer  in  the 
bill,  was  not  only  for  an  injunction,  but  that  satisfaction 
might  be  decreed  to  be  entered,  or  the  lands  of  the  plaintiffs 
exonerated;  and  we  perceive,  that  there  was  another  dis- 
tinct charge  in  the  bill,  not  immediately  connected  with  the 
infirmity  of  the  judgment,  and  to  which  an  intimation,  which 
I  have  already  made,  had  reference.  This  charge  is,  that 
the  sale  in  Saratoga  county  was  fraudulently  conducted,  and 
competition  prevented,  by  which  means  the  defendant  was 
enabled  to  buy  in  a  large  estate  of  Tenbroeclc,  for  a  *considera-  [  *  562  1 
tion  almost  nominal.  Under  certain  circumstances,  such  a 
fact  may  operate  as  a  satisfaction  of  the  judgment  and  exe- 
cution, and  the  charge  of  that  fraud  was  not  covered  by  the 
plea,  and  yet  that  charge  might  have  been  one  ground  of  the 
prayer  for  the  relief.  The  difficulty  is,  that  the  plea,  after 
concluding  properly  to  so  much  of  the  bill,  fyc.,  goes  on,  and 
concludes  to  all  the  relief  prayed  for.  In  this  respect  the 
plea  was  more  extensive  than  the  subject  matter,  to  which  it 
related,  but  the  remedy  for  such  a  defect  is  mild  and  liberal. 
It  is  only  to  order  the  plea  to  stand  for  so  much  of  the  bill 
as  it  properly  covers,  and  no  more,  "and  to  require  the  de- 
fendant to  answer  to  the  residue  of  the  bill.  Thus,  in  Dor- 
mer v.  Fortescue,  (2  Jltk.  282.)  Lord  Hardwicke  observed, 
that  where  there  is  a  plea  which  covers  too  much,  the  Court 
will  allow  it  to  stand  for  part,  and  overrule  it  for  part.  It  is  A  plea  may 
a  well  settled  rule  in  this  Court,  that  a  plea  may  be  good  in  amfCaVnpart: 
part,  and  bad  in  part,  and  that  the  Court  will  allow,  it  to  ™et  isWmore  ex* 
stand  as  to  so  much  of  the  bill  to  which  it  properly  applies.  if"*lvc  lh:i"  lh« 

•  subject    matter 

The  objection  to  the  plea  in  this  case,  that  it  covers  too  t°  which  it  re- 
lates, it  will  ho 
much,  does  not  he  to  the  body  of  the  plea,  but  to  the  conclu-  allowed        to 

sion  ;  and  even  in  that  respect,  the  conclusion  is  inconsistent  mu"i,'0Tti!"  t.di 
with  itself,  for  while  one  part  of  it  goes  to  the  whole  relief,  ^'"^f^ 
the  other  parts  of  it  confine  the  plea  to  the  subject  matter  of  an'l. as  '°  'ho 

residue,  tlie  do- 

tli    judgment.     It  can  scarcely  be  considered  as  any  thing  fendaiu     must 

answer 

nion;  than  informality,  or  a  mistake  of  the  pleader;  but  the 
defect  can  easily  be  cured.  We  have  an  ancient  case,  very 
much  in  point,  in  Allison  v.  Sharpley,  (Hard.  216.)  in  which 
u  n>o  extended  conclusion  to  a  plea  in  bar,  being  to  the 
whole  bill,  when  the  matter  of  the  plea  was  special,  was 
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1821.       corrected  by  the  order,  that  as  to  what  was  not  contained  in 
the  plea,  the  defendant  ought  to  answer. 

So  far,  the  decretal  order  in  this  cause,  against  which  a 
remedy  is  sought  by  the  rehearing,  was  manifestly  erroneous, 
and  ought  to  be  corrected.  The  defendant  must  answer  to 
[  *  563  ]  that  part  of  the  bill,  not  covered  by  the  plea,  viz.  *the  fraud 
in  the  sale  in  Saratoga  county.  Until  the  facts  respecting  that 
sale  are  fully  disclosed  and  discussed,  it  will  be  impossible  to 
say  how  far  the  sale  may  have  operated  towards  satisfaction 
of  the  judgment. 

Another  charge,  which  may  be  deduced  from  the  bill,  as 
being  altogether  distinct  from  the  averments,  impeaching  the 
judgment,  is  that  the  defendant  gives  credit  on  the  judgment 
only,  for'5,000  dollars,  in  consequence  of  the  agreement,  stated 
in  the  bill,  and  admitted  in  the  plea,  whereas  he  ought  tc 
have  given  credit  for  6,000  dollars,  which  was  the  price  agreed 
on  for  the  release  of  the  lot  in  Cosby's  manor.  If  that  lot 
was  part  of  the  consideration  of  the  judgment,  and  if  that  lot, 
which  had  never  in  fact  been  conveyed  to  Tenbrocck,  was,  by 
a  subsequent  agreement,  withdrawn  from  the  consideration 
of  the  judgment  at  a  valuation  of  6,000  dollars,  the  conclu- 
sion would  perhaps  be,  that  the  judgment  ought  to  be  re- 
duced pro  tanto.  The  question,  arising  on  this  point,  does 
not  touch  the  validity  of  the  plea,  which  only  goes  to  bar  the 
plaintiffs  from  avoiding,  or  drawing  in  question,  the  consider- 
ation or  validity  of  the  judgment,  and  the  lien  created  there- 
by ;  but  it  serves  further  to  show,  that  the  decretal  order, 
complained  of,  was  founded  in  mistake,  when  it  considered 
the  plea,  if  not  put  in  issue,  as  a  bar  to  the  entire  relief.  It 
is  not  necessary  at  present  to  express  any  opinion,  whether 
the  claim,  on  the  part  of  the  plaintiffs,  for  a  further  reduc- 
tion of  1 ,000  dollars,  beyond  the  5,000  dollars  admitted  by 
the  defendant  under  the  agreement  set  forth  in  the  bill,  can 
be  sustained.  It  is  sufficient  to  say,  that  here  appears  to  be 
a  fit  subject  for  inquiry  and  discussion,  and  which  is  not 
strictly  embraced  by  the  plea. 

Having  thus  disposed  of  these  points,  I  proceeded  to  con- 
sider the  great  and  main  question  in  the  case,  whether  the 
plea  be,  or  be  not,  a  good  and  valid  plea  to  all  that  part  of 
the  bill,  which  seeks  to  question  the  judgment  by  impeach- 
ing its  consideration. 
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*When  this  cause  was  before  me,  upon  the  first,  hearing,        1321. 
I  observed,  that  "  the  gravamen  in  the  bill  was  usury,  extor- 
tion  and  fraud  in  procuring  of  the  judgment,  and  corruption 
B.nd  fraud  in  procuring  the  decree  set  up  as  a  defence.    Ten-    SHOTWKI.L. 
broeck,  the  original  judgment  debtor,  exhibited  his  bill  in  this     A  decree  bj 

,.          i    /•  i       •     i  i       consent  is  bind 

Court  to  be  relieved  from  the  judgment  on  the  same  grounds,  ingandconciu 
and  the  suit  was  afterwards  dismissed  by  a  decree  entered,  c'ure'^by^Uud' 
by  consent,  upon  an  adjustment  and  settlement  between  Ten- 
broeck and  the  defendant.  No  doubt  Tenbroeck  might  have 
been  relieved  by  original  bill  from  that  decree,  if  procured  by 
fraud,  but  if  the  decree  be  pleaded  to  such  an  original  bill, 
accompanied  by  an  answer  specially  denying  the  fraud,  the 
plea  is  valid.  Thus,  in  Loyd  v.  Mensell,  (2  P.  Wm.  73.)  an 
original  bill  was  filed  to  redeem  a  mortgage,  and  it  stated, 
that  the  defendant  had,  by  a  decree,  in  a  former  bill,  brought 
by  him  against  the  mortgagor,  (the  father  of  the  then  plain- 
tiffs,) to  foreclose  the  equity  of  redemption,  obtained  a  de- 
cree of  foreclosure  by  fraud.  The  defendant  plead  the  former 
decree  in  bar,  and  gave  no  answer  to  the  fraud,  and  for  that 
reason  the  plea  was  overruled.  And  in  Wishall  v.  Short,  (7 
Viner,  tit.  Decree,  p.  398.  pi.  15.  2  Eq.  Cas.  Abr.  177.  H. 
1.  S.  C.)  a  like  plea  to  a  like  bill,  accompanied  with  an  an- 
swer, denying  the  fraud,  was  held  good  by  Lord  Ch.  Har- 
court,  and  the  bill  was  dismissed  with  costs.  The  same  rule 
was  admitted  by  Lord  Hardwicke  in  Bradish  v.  Gee.  (Amb. 
229.)  and  there  can  be  no  doubt  of  the  settled  doctrine,  that 
"  a  decree  by  consent  is  binding,  unless  procured  by  fraud  ; 
and  in  such  case,  the  party  may  be  relieved  against  it,  by  ori- 
ginal bill.  But  if  the  fraud  be  denied  in  the  answer  accom- 
panying the  plea,  the  decree,  which  is  impeached,  may  be 
plead  to  such  a  bill." 

These  observations  and  authorities  would  appear  to  be  un- 
answerable, if  Tenbroeck  himself  was  now  the  plaintiff,  seek- 
ing to  impeach  the  judgment  he  had  confessed  ;  and  I  *can-  [  *>  565  | 
not  see  why  they  are  not  equally  so,  when  a  purchaser  un- 
der Tenbroeck,  subsequent  to  the  judgment,  seeks  the  same 
relief.  Judgments  and  decrees  bind  privies  in  estate  ;  and 
J.  Kane,  the  purchaser  under  Tenbroeck,  subsequent  to  the 
judgment,  was  a  purchaser  with  notice  of  the  judgment.  It 
is  a  settled  principle,  that  none  but  parties  or  privies  can 
have  error  upon  a  judgment,  and  the  doctrine  in  the  old  cases 
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1821.  's  vcrv  strong  and  very  applicable  to  this  point.  If  a  tenant 
alien  even  pending  a  real  action,  and  then  judgment  pass 
against  him,  the  alienee  cannot  have  error  for  want  of  privity, 
and  if  the  alienor  bring  error  and  be  restored,  the  feoffee 
shall  enter  upon  him.  (1  Rol  Abr.  748.  pi.  20.  23.  and 
Viner,  tit.  Error,  p.  495,  pi.  20.  23.  and  the  cases.  &c.  cited 
in  the  margin.)  The  docketing  of  the  judgment  and  the 
filing  of  the  roll,  are  notice  of  the  lien  to  a  subsequent  pur- 
chaser. Tcnbroeck,  the  original  party  to  the  judgment,  might 
have  impeached  it  for  fraud  ;  but  it  seems  difficult  to  admit, 
that  even  he,  the  party  injured,  could  impeach  a  judgment 
voluntarily  confessed,  on  the  ground  of  usury.  He  who  con- 
fesses a  judgment,  or  surfers  it  to  pass  by  default,  is  con- 
cluded from  defence,  according  to  the  general  language  oi 
the  cases.  (Middleton  v.  Hill,  Cro.  Eliz.  588.  Bush  v. 
Ever,  Sir.  1043.  Cases  temp.  Hard.  220.  S.  C.  Matthews  v. 
Lewis,  1  Jlnst.  7.  Lord  Ch.  in  14  Vesey,  31.  Lord  Thur- 
low,  in  Scott  v.  Nesbit,  2  Bro.  641.)  And  if  the  party  him- 
lf  the  party  self,  who  is  the  victim  of  fraud  or  usury,  chooses  to  waive 
tarify  '  waives  his  remedy  and  release  the  party,  it  does  not  belong  to  a 
:ud^meiitCe  l  on  subsequent  purchaser  under  him,  to  recall  and  assume  the 
the  ground  of  remedy  for  him.  If  a  judgment  was  fraudulent  by  collusion 

fraud  or  usury,  j       o  J 

and  release  the  between  the  parties  to  it,  on  purpose  to  defraud  a  subsequent 

other  parly  :  a  ,  ,  , .    . . 

subsequent  pur-  purchaser,  the  case  would  present  a  very  distinct  question. 


notice  But  if  the  judgment  was  fraudulent  only  as  between  the  par- 
'IK!"    ^es'  ^  's  ^or  l^e  mjure<^  Partv  alone  to  apply  the  remedy.     If 
ment,orassume  he  chooses  to  waive  it  and  discharge  the  party,  it  cannot  con- 

the  remedy  for      ....  .         ,.  .  . 

him,  which  he  sist  in  justice  or  sound  policy,  that  a  subsequent  voluntary 
[  *  566  ]  *purchaser,  knowing  of  that  judgment,  should  be  competent 
liaqrisbe/:  ™~  to  investigate  the  merits  of  the  original  transaction  as  be- 


tvveen  tne  original  parties.      Quisque  potest  renunciare  jure 
party     hav''n?  pro  st  introducto.     Feuds  and  litigation  would  be   intermin- 

once  filed  a  bill  •*  e 

to  set  aside  the  able,  if  any  distinct  purchaser  of  distinct  parcels  of  land,  af- 

judsrment.      on  ....  ,  , 

jie  ground  of  fected  by  a  judgment,  existing,  and  known  when  they  be- 
c,  and  cam  e  interested,  could  overhale  the  judgment  upon  an  alle- 
a  *ains^  gat'on  of  usury,  extortion  or  fraud,  practised  upon  their  prin- 
cipal,  the  vendor,  when  he  himself  chooses  to  acquiesce  in 
the  alleged  injury,  or  has  expressly  waived  all  complaint.     It 
is  stated  to  have  been  a  principle  of  the  common  law,  that  a 
fraud  could  only  be  avoided  by  him,  who  had  a  prior  inter- 
est in  the  estate  affected  by  the  fraud,  and  not  by  him  who, 
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subsequently  to  the  fraud,  acquired  an  interest  in  the  estate. 
(Upton  v.  Basset,  Cro.  Eliz.  445.  and  recognized  in  3  Co. 
83.  «.) 

If  Kane,  from  whom  all  the  plaintiffs  derived  title,  had  not 
parted  with  his  estate,  and  had  not  filed  this  bill,  could  he 
have  been  admitted  to  investigate  the  consideration  of  the 
judgment  ?  We  have  seen  that  Tenbroeck  could  not,  and 
that  the  plea  would  most  clearly  have  been  a  bar  to  him. 
Kane  was  no  party  to  the  decree,  and  that  alone  would  not 
preclude  him,  as  it  would  Tenbroeck,  provided  he  was  pre- 
viously entitled  to  open  the  judgment  or  impeach  it.  But 
being  a  purchaser  from  Tenbroeck,  subsequent  to  the  entry 
of  the  judgment,  and  with  knowledge  of  the  judgment, 
he  would  be  precluded  without  the  decree,  and  the  decree 
and  circumstances  attending  it  may  be  considered  as  auxil- 
iary, and  as  giving  special  force  to  the  reason  and  policy  of 
the  rule,  by  which  he,  and  those  holding  under  him,  would 
have  been  precluded  without  the  decree.  Kane  was  a  party 
to  Tenbroectfs  suit,  and  it  cannot  but  be  intended,  that  he 
knew  of  the  charge  contained  in  his  bill ;  and  yet  he  suffers, 
unconcernedly,  Tenbroeck  and  the  defendant  to  carry  on, 
and  terminate,  their  controversy,  according  to  their  own  dis- 
cretion and  judgment,  without  interposition  *or  complaint.  [  *  56 
It  was  terminated  in  good  faith.  The  decree  was  obtained 
fairly,  without  any  imposition  or  fraud.  This  is  the  neces- 
sary conclusion,  for  it  is  so  averred  in  the  answer  accompa- 
nying the  plea,  and  the  cause  is  brought  to  a  hearing,  touch- 
ing the  sufficiency  of  the  plea,  without  traversing  it,  and  its 
averments  are  thereby  admitted  to  be  true  in  point  of  fact. 
Kane  surfers  this  charge  of  usury  and  fraud  in  the  judgment 
to  be  discussed  and  settled  by  the  parties  to  the  judgment, 
and  goes  on  and  sells  part  of  the  land  bound  by  the  judg- 
ment, pending  the  suit  of  Tenbroeck,  and  parcels  of  it,  sub- 
sequent to  the  decree ;  and  can  it  be  possible,  that  he,  a 
stranger  to  the  judgment,  and  a  voluntary  purchaser  under  it, 
and  with  knowledge  of  the  subsequent  suit,  could  now  bo 
permitted  to  compel  the  defendant  to  discuss  the  merits  of 
ihr.t  judgment  over  again  with  him  ;  to  have  his  right  <  and 
interest  twice  tried,  and  twice  jeopardized,  on  a  charge  of 
fraud  ?  It  would  be  an  anomaly  in  our  jurisprudence,  for 
such  a  subsequent  purchaser  to  be  enabled  to  revive  the  liti- 
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1821.       gallon.     He  is  precluded,  as  beins  a  volunteer  under  a 

ment  between  other  persons.  He  is  emphatically  precluded 
from  corning  here,  after  those  persons  have  litigated  the  va- 
lidity of  the  judgment,  and  consented,  upon  fair  terms,  to  a 
decree  in  this  Court,  waiving  all  objections  to  the  judgment, 
and  recognizing  its  obligation.  The  judgment  precludes,  on 
general  principles ;  for  the  purchaser  voluntarily  comes  in, 
under  the  judgment  pro  bono  ct  malo,  and  except  in  the  spe- 
cial case,  in  which  the  judgment  was  confessed  collusively, 
and  by  a  corrupt  agreement  to  defraud  some  subsequent  pur- 
chaser, (a  case  hardly  to  be  supposed,)  he  must  take  the  lien 
as  he  finds  it,  and  has  no  business  to  interfere  with  the  con- 
tracts of  other  people.  The  decree  affirming  the  judgment, 
precludes  him  also,  because  it  gives  the  judgment  the  addi- 
tional force  of  a  res  judicata  between  the  parties  to  the  judg- 
[  *  568  ment,  after  they  had  raised  questions  *on  the  judgment  them- 
selves. I  cannot  entertain  a  doubt  that  the  present  attempt, 
if  successful,  would  be  unprecedented,  and  contrary  to  the 
most  obvious  principles  of  public  policy.  It  would  contra- 
vene that  sound  maxim  of  the  common  law,  that  expedit  rei- 
publicfe  ut  sit  Jinis  litium. 

Let  us  trace  this  subject  a  little  farther  into  its  conse- 
quences. 

If  James  Kane,  the  purchaser  of  only  a  small  part  of  the 
lands  bound  by  the  lien  of  the  judgment,  would  have  had  a 
right  to  open  the  merits  of  the  judgment,  another  purchaser 
of  another  parcel  of  the  lands  would  have  had  the  same  right, 
not  only  after  the  original  debtor,  TenbroecJc,  had  waived  or 
released  his  right,  but  even  after  Kane  had  also  filed  his  bill 
upon  the  same  ground,  and  then  had  settled  the  controversy 
upon  a  similar  decree  by  consent.  If  a  decree  by  consent, 
between  the  original  parties,  could  not  bind  these  privies  in 
estate,  would  a  decree  on  the  merits,  after  a  solemn  discus- 
sion and  consideration  by  the  Court,  bind  them  ?  There  is 
no  difference  between  decrees  entered  by  consent,  and  de- 
crees after  argument.  If  fairly  entered,  they  are  equally  valid 
and  operative,  so  long  as  they  remain  in  force.  And  upon 
the  doctrine  of  this  bill,  the  defendant  might  be  vexed,  again 
and  again,  with  the  same  charges,  brought  forward  by  differ- 
ent purchasers,  under  TenbroecJc.  This  would  be  an  oppres- 
sion, contrary  to  the  genius  of  our  law  ;  and  I  see  no  way  to 
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avoil  this  result,  but  by  adhering  to  the  plain  rule,  that  it       1821. 
oelongs  to  the  party  to  the  judgment,  and  to  him  only,  or 
his  lawful  representatives,  to  question  the  consideration  of  it. 

In  the  present  case,  we  have  not  Kane,  the  first  purchaser 
under  the  judgment,  but  we  have  purchasers  under  him, 
seeking  to  open  the  judgment.  The  plaintiffs  stand  two  de- 
grees removed  from  Tenbroeck,  the  party  injured.  Here  are 
purchasers  of  a  purchaser  undertaking  to  impeach  the  original 
judgment ;  and  they  all  became  such  after  the  commence- 
ment *of  the  suit  brought  by  Tenbrocck,  (and  all  but  one  of  [  *  56i?  \ 
them  after  th?  decree)  in  which  Tenbroeck  voluntarily  waives 
or  settles  the  cause  of  action  with  the  defendant.  If  these 
plaintiffs  can  be  permitted  to  impeach  that  judgment,  causes 
of  action  might  be  said  to  become  negotiable,  and  to  be  ca- 
pable of  subdivision  to  any  degree,  and  susceptible  of  re-liti- 
gation to  any  extent.  I  cannot  imagine  a  case  in  which  the 
pretension  would  appear  to  be  more  inadmissible. 

I  shall  accordingly  declare  the  plea  to  be  good,  and  direct  it 
to  stand  good,  as  to  all  that  part  of  the  bill  which  goes  to 
impeach  the  consideration  of  the  judgment  for  usury,  extor- 
tion, fraud,  or  any  other  cause  alleged  in  the  bill,  and  that 
the  defendant,  within  six  weeks  after  notice  to  his  solicitor 
of  this  order,  answer  such  parts  of  the  bill  not  covered  by 
the  plea  and  its  accompanying  answer,  as  relate  to  the  charge 
of  fraud  in  the  sale  in  Saratoga  county,  or  to  any  payments 
which  may  have  been  made  upon  the  said  judgment,  to  the 
end,  that  the  balance  due  thereon,  (if  any,)  may  he  ascer- 
tained. And  I  shall  further  order,  that  the  question  of  costs 
be  reserved,  and  that  the  deposit  of  50  dollars,  with  the 
register  in  pursuance  of  the  order  for  a  rehearing,  be  returned 
to  the  solicitor  for  the  plaintiffs. 

Decree  accordingly. 
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*AYI\IAR  against  BILL  and  others. 

Though  a  mortgagee  may,  by  way  of  extinguishment,  release  all  his  in 
terest  to  the  mortgagor ;  yet  he  cannot  convey  it  as  a  subsisting  inter 
cat,  altsolutely,  or  by  way  of  mortgage,  to  a  third  person  ;  especial* 
ly,  when  the  mortgage  has  not  become  absolute,  and  there  has  been 
no  foreclosure.  For  the  debt  cannot  reside  in  one  person,  and  the 
pledge  in  another. 

3ist  BILL,  to  foreclose  a  mortgage  executed  to  the  plaintiff,  by 
the  defendants  Bill  and  /.  D.  Crane,  on  the  26th  of  August, 
1818,  upon  a  house  and  lot  in  the  fifth  ward  ;  and  also  upon 
a  house  and  lot  in  Vandewater  street,  in  the  city  of  New- York. 
The  mortgage  was  executed  to  secure  the  payment  of  a  bond 
for  4,500  dollars,  given  by  those  two  defendants  to  the  plain- 
tiff, to  secure  the  purchase  money  of  the  house  and  lot,  in 
the  jifth  ward,  which  the  plaintiff  had  then  sold,  and  con- 
veyed to  those  two  defendants.  The  mortgage  was  duly 
registered  on  the  day  after  its  date.  The  defendant  Bill, 
had  previously,  on  the  9th  of  April,  1817,  mortgaged  the 
lot  in  Vandewater  street  to  the  defendant  J.  D.  Crane,  to 
secure  the  payment  of  one  thousand  dollars,  which  mortgage 
was  registered  on  the  same  day,  and  was  assigned  by  J.  D. 
Crane,  on  the  22d  of  September,  1818,  to  V.  Fare,  of  whom 
the  defendant  F.  is  administratrix,  and  she,  by  her  answer, 
claimed  a  preference  over  the  plaintiff. 

The  question  was,  whether  the  mortgage  to  the  plaintiff 
had  a  priority  of  lien  over  the  mortgage  executed  by  the 
defendant  Bill  to  the  defendant  Crane,  upon  the  lot  in  Van- 
dewater street. 

The  point  was  argued  by  Dyckman,  for  the  plaintiff,  and 
by  /.  L.  Rikcr,  for  the  defendants. 

[  *  571  ]  *The  counsel  for  the  plaintiff  contended  that  the  plaintiff 

had  acquired  an  interest  in  the  Vandewater  street  lot,  by  the 
mortgage  from  Bill,  the  owner  of  the  equity,  and  was  in  a  ca- 
pacity to  accept  of  a  conditional  release  from  Crane  of  his  in- 
terest as  mortgagee.  He  admitted,  that  so  far  as  related  to 
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third  persons,  who  had  no  interest  in  the  pledge,  the  interest  1821. 
of  the  mortgagee  could  not  be  sold  or  mortgaged  separately 
from  the  bond  or  debt.  A  mortgagee  may  take  a  release  of 
the  lien  of  a  judgment.  It  is  every  day's  practice  ;  and  why 
not  take  the  release  of  the  lien  of  a  mortgage  ?  Might  it  not 
have  been  done  by  a  formal  instrument,  reciting  all  the  cir- 
cumstances ?  Here  the  mortgage  deed  has  sufficient  granting 
words.  It  releases  all  the  "  Estate,  right,  interest,  claim  and 
demand  whatsoever,"  of  the  two  mortgagors  to  the  lot  in 
Vandewater  street,  as  well  as  to  the  lot  in  \\\Q  fifth  ward. 

The  counsel  for  the  defendant  jP.  insisted,  that  Crane  had 
no  interest  in  the  lot  in  Vandeivater  street  which  he  could 
sell  or  mortgage,  as  the  mortgage  was  a  mere  security  for 
the  debt.  (1  Madd.  Ch.  Tr.  1 1  Johns.  Rep.  534.  4  Johns. 
Rep.  43.  1  P.  Wm.  460.  Domat.  b.  3.  tit.  1.  Art.  9.)  A 
mortgage  may  be  released,  which  is  not  here  pretended  ;  but 
it  cannot  exist  independent  of  the  debt.  Nothing  passed  by 
the  mortgage  from  Crane  but  his  interest  in  the  land  pur- 
chased from  the  plaintiff,  and  nothing  more  was  intended  to 
pass.  There  is  no  estoppel  against  him,  because  he  had  an 
interest,  which  passed  by  the  mortgage.  (Co.  Litt.  42.  a. 
327.  b.)  The  plaintiff  had  no  interest  prior  to  the  mortgage, 
on  which  the  release  could  operate. 

THE  CHANCELLOR.  The  interest  of  Crane,  as  mortgagee 
of  the  lot  in  Vandewater  street  was  not,  at  the  time  of  the 
execution  of  the  mortgage  to  the  plaintiff,  an  interest  in  the 
land  capable  of  being  the  subject  of  sale,  either  absolutely, 
or  by  way  of  mortgage,  distinct  from  the  debt  *it  was  intended  [  *  573 1 
to  secure.  It  does  not  appear  from  the  case  that  the  debt 
to  Crane  was  even  due,  when  the  mortgage  to  the  plaintiff 
was  executed ;  and  it  is  clearly  to  be  inferred,  that  the  mort- 
gage had  not  been  foreclosed,  or  possession  taken  under  it. 
Though  such  a  mortgage  interest  may  be,  by  way  of  extin- 
guishment, absolutely  released  to  the  party,  having  the  equity 
of  redemption,  yet  it  cannot  be  conveyed  as  a  still  subsisting 
interest,  by  way  of  mortgage,  because  that  would  separate 
the  debt  and  the  pledge,  the  latter  to  reside  in  one  person, 
while  the  debt  resided  in  another.  This  cannot  be  done ; 
and  the  case  of  Jackson  v.  Willard,  (4  Johns.  Rep.  41.)  ia 
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13-21.  decisive  on  the  point.  It  is  evident,  that  no  such  absolute 
*~^-*^~*+-'  release  was  intended  in  this  case ;  and  the  act  of  Crane  in 
uniting  in  the  mortgage  with  Bill,  is  rather  to  be  referred  to 
the  legal  estate  which  he  derived  from  the  plaintiff,  than  to 
his  interest  as  such  a  mortgagee.  He  had  an  interest,  which 
he  was  capable  of  mortgaging,  and  which  he  no  doubt  intended 
to  mortgage,  and  the  mortgage  deed  can  have  full  operation 
by  being  applied  to  that  interest.  It  cannot  be  applied  to 
his  interest  as  a  mortgagee  in  the  other  lot  consistently  with 
principles  of  law,  because  he  had  no  interest,  in  that  charac 
ter,  capable  of  alienation,  so  long  as  he  retained  the  debt. 

There  must  be  a  sale  of  the  mortgaged  premises  including 
the  lot  in  Vandewater  street,  but  with  a  reservation  of  the 
junior  right  of  the  defendant  F.  to  the  proceeds  of  that  lot. 

Decree  accordingly 
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ADMINISTRATION. 

Where  letters  of  administration  under 
the  seal  of  the  Court  of  Probates 
are  produced,  the  Court  will  deem 
them  valid,  without  looking  be- 
yond them.  Westcott  v.  Cady, 
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AGREEMENT. 

I    Construction,   effect,  waiver    and 

rescinding  of  an  agreement. 
II.  Specific  performance. 

I.  Construction,    effect,   waiver    and 
rescinding  of  an  agreement. 

1.  The  plaintiff  and  others  formed 
an  association  for  manufacturing 
cotton  yarn  and   cloth,  and  exe» 
cuted  articles  of  agreement,  as  to 
the  mode  of  managing  and  con- 
ducting their  business  :  Held,  that 
the  company  could   only  act   by 
a  resolution   of  the  board  of  di- 
rectors,  or   by  a  general   agent, 
wAty  appointed,  according  to  the 
articles  of  their  association  ;  and 
that  the  plaintiff,  who  had  beem 
elected    president,    and    was,  ex 
ojjlcio,  a  director,  having  entered' 
into  a  contract,  under  his  hand 
and  seal,  in   behalf  of  the  com- 
pany, without  such  authority  from 
the  board  of  directors,  or  the  con- 
sent of  the  members,  it  did  not 
bind  his  associates,  but  the  plain- 
tiff was  personally  and  individu- 
ally liable.      Skinner  v.  Dayton, 
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2.  Where  the  plaintiff,  who  had  so 
entered  into  a  contract  with  the 
detendar  «,  for  machinery  to  b« 
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made  for  the  company,  afterwards, 
gave  notice  to  the  defendants,  that 
the  company  would  not  proceed, 
and  that  the  contract  WOL  aban- 
doned on  their  part :  Held,  that 
the  defendants  were  entitleJ  to 
recover  damages  for  the  work 
done,  and  materials  furnished  by 
them,  pursuant  to  the  contract ; 
and  also,  for  the  loss  and  injury 
actually  sustained  by  them,  in 
consequence  of  the  abandonment 
of  the  contract  by  the  plaintiff; 
and  that  they  were  not  to  be  de- 
layed in  their  right  to  have  their 
damages  assessed  and  levied,  b,y 
judgment  and  execution,  until  the 
question  of  contribution  between 
the  plaintiff  and  his  associates, 
was  settled.  ib. 

3  But  it  seems  that  the  plaintiff  in 
such  case,  having  acted  without 
authority  of  the  directors,  or  of  the 
members  of  the  association,  was 
not  entitled  to  call  on  the  compa- 
ny or  his  associates,  to  contribute 
to  the  damages.  ib. 

II.  Specific  performance. 

4  Where  the  defendant,  who    had 
entered   into  an   agreement  with 
the  plaintiff  for  the  sale  and  con- 
veyance of  a  lot  of  land,  after  the 
time  of  performance  had  elapsed, 
sold  and  conveyed  the  land  to  a 
third  person,  for  a  valuable  con- 
sideration, without  notice  of  the 
agreement,  and  before  the  filing  of 
the   plaintiff's   bill   for  a  specific 
performance  :  Held,  that  a  specific 
performance    of    the    agreement 
could  not  be  decreed ;    and  that 
the  plaintiff  must  seek  his  remedy 
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at  law,  for  a  compensation  in 
damages,  for  the  breach  of  the 
agreement.  Kcmpsliall  v.  Stone, 

193 

5.  A  specific  performance  will  be 
decreed  against  a  subsequent  pur- 
chaser, with  notice  of  the  plain- 
tiff's equitable  title.  Wadsworth 
v.  Wendell,  231 

Vide  ASSIGNMENT.    CHAMPERTY.    IN- 
JUNCTION, II.  2.     INFANT. 

ANSWER. 
Vide  PLEADING,  V 

ASSIGNMENT. 

1.  This  Court. will  set  aside  an  as- 
signment void  at  law,  and  neces- 
sarily leading  to  fraud  and  cor- 
ruption. Arden  v.  Patterson,      44 

2.  As,   where   D.    assigned    all    his 
claim   and  right  of  action,  for  a 
certain  quantity  of  wine,  against 
A.  to  S.,  in  trust  for  the  creditors 
of  D.,  and  P.,  an  attorney,  who 
had  acquired  a  knowledge  of  the 
grounds  of  the  claim  from  D.  and 
S.,    as    attorney,    purchased    thp 
right  of  action  of  S.,  who  supposed 
it  desperate,  for  a  trifling  consid- 
eration, and  then  prosecuted  the 
suit  for  his  own  benefit,  and  re- 
covered judgment  for  the  whole 
amount,  the   agreement    and   as- 
signment were  held  unlawful  and 
void,  on  the  ground  of  Champerty , 
even  though  P.  might  be  a  cred- 
itor of  D. ;  and  on  £  refunding 
to   P.  the  consideration  paid   bj 
him,   for  the   assignment,  a  per 
petual  injunction   was    awarded 
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prohibiting  P.,  or  any  person 
for  his  use,  from  enforcing  the 
judgment  at  law  agains4.  A.  ib. 

3  A.  and   13.  being   concerned  to- 
gether in  commercial  adventures 
to   S.  America,  A.,  unknown  to 

B.  who  was  abroad,  assigned  over 
the  whole  of  the  return  cargo  to 
C.,  to  secure  the  individual  debt 
of  A.,  who  was  an  insolvent,  and 

C.  knew,  at  the  time,  that  there 
was  a  running   account  between 
A.    and   B.,   arising   from   these 
mercantile  adventures,  though  he 
was  ignorant  of  the  nature  or  ex- 
tent of  the  transactions  between 
them,  or  of  the  amount  of  interest, 
if  any,  of  B.  :  Held,  that  C.  hav- 
ing sufficient  notice  of  the  rights 
of  B.  to  put  him  on  inquiry  as  to 
the  extent  of  his  interest,  took  the 
assignment    subject    to    all   the 
rights  and  securities  of  B.    Rod- 
riguez v.  Heffernan,  417 

4  An   assignee   of  one  partner   is 
entitled  only  to  his  share,  after  a 
settlement  of  the  accounts  of  the 
partnership,  and  all  the  just  claims 
of  the  co-partner  are  satisfied,   ib. 

Vide  DEED,  3. 

ATTORNEY 
Vide  CHAMPERTY. 


B. 

BAIL. 

(    Where  bail  become  fixed  at  law 
with  the  payment  of  the  debt  of 
V.  64 


the  defendant,  their  chardcter 
as  bail  ceases :  and  after  judg- 
ment and  execution  against  bail 
or  sureties,  there  is  an  end  of  the 
relationship  of  principal  and 
surety.  Bay  v.  Tattmadge,  305 
2.  And  bail,  in  such  case,  cannot 
claim  any  advantage  against  the 
creditor,  on  the  ground  of  a  want 
of  due  diligence,  in  prosecuting 
the  principal  debtor.  ib 

BANKRUPT. 

1.  The  rule,  in  England,  in  cases  of 
the  bankruptcy  of  joint  traders, 
seems  to  be,  that  joint  creditors 
may   prove   their   debts   under  a 
separate  commission,  and  separate 
creditors  under    a  joint  commis- 
sion ;    but   distinct  accounts  are 
kept   of   the   joint   and    separate 
estates,  and  the  joint  estate  is  first 
applied   to  the   payment  of    the 
partnership  debts,  and  the  sepa- 
rate estate  to  the  separate  credi- 
tors, and   the  surplus  of  each  es- 
tate to  the  creditors  remaining  on 
the  other.    Murray  v.  Murray,  60 

2.  The  assignees  under  a  separate 
commission  of  bankrupt,  can  dis- 
tribute    the     whole     partnership 
fund;    for,  after  a  separate  com- 
mission, a  joint  commission  can- 
not  issue,    and   vice   versa;    and 
where   both   are   issued,   one    or 
the  other  is  superseded,  as  may 
best  answer  the  ends  of  justice. 

ib 

3.  The   assignees  of  the   bankrupt, 
and  the  solvent  partner,  must  join 
in  a  suit  at  law.  ib 

'    i 

Vide  PARTNERSHIP,  1,  2,  3,  4 
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BARON  AND  FEME. 

I.  If  a  husband  appoints  an  attorney, 
to  recover  a  debt,  legacy,  &,c.  due 
to  his  wife,  and  the  attorney  re- 
ceives the  money ;  or  if  the 
husband  mortgages  his  wife's  in- 
terest, or  assigns  it,  absolutely, 
for  a  valuable  consideration,  or  if 
he  recovers  it  by  a  suit  at  law,  in 
his  own  name,  or  releases  the 
debt,  the  survivorship  of  the  wife, 
in  these  cases,  ceases.  Schuyler 
v.  Hoyle,  196 

"2.  In  a  suit  by  the  husband  for  the 
wife's  distributive  share,  the  wife 
must  be  made  a  party.  ib. 

3.  Where  the  husband  and  wife,  and 
other  heirs  of  F.,  who  died  intes- 
tate, in  England,  made  a  joint 
power  of  attorney  to  V.t  authoriz- 
ing him  to  take  out  letters  of  ad- 
ministration there,  on  the  estate 
of  F.,  to  collect  the  property, 
&c.,  and  pay  over  to  the  parties 
their  distributive  shares,  respec- 
tively, &c. ;  and  after  F.  had 
taken  out  administration,  but  be- 
fore he  had  received  the  property, 
or  paid  over  the  entire  share,  the 
husband  died :  Held,  that  the 
wife  was  entitled,  in  her  right  as 
survivor,  to  that  portion  of  her 
distributive  share  which  had  not 
been  actually  paid  over  to  her 
husband.  ib. 

4  Where  land  is  conveyed  to  husband 
and  wife,  they  do  not  take  as  joint 
tenants  nor  as  tenants  in  common, 
but  both  are  seised  of  the  entirety ; 
neither  can  sell  without  the  con- 
sent of  the  other ;  and  the  survivor 
takes  the  whole;  this  case  not 
being  within  the  provision  of  the 
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act  relathe  to  joint  tenancies 
(Sess.  9.  ch.  12.  s.  6.)  Rogers  v 
Benson,  430 

5.  A  deed  by  husband  and  wife,  of 
their  joint  estate,  in  trust,  to  pay 
all  the  debts  of  the  husband,  and 
the  residue  to  the  use  of  the  wife 
and   her  heirs  in  fee,  is  a  valid 
conveyance,  being  founded  on  a 
valuable  and  meritorious  consid- 
eration, and  cannot  be  impeached 
by  a  subsequent  purchaser,  with- 
out notice  of  the  trust.  ib. 

6.  The  equitable  right  of  the  wife  to 
personal  property  in  the  hands  of 
her  trustees,  cannot  be  disposed 
of  by  the  husband,  without  making 
a  suitable  provision  fox  her  sup- 
port.    Kenny  v.  Udall,  464 

7.  The  wife's  equity,  as  it  is  called, 
attaches  upon  her  personal  prop- 
erty whenever  it  is  subject  to  the 
jurisdiction  of  the  Court,  and  is 
the  object  of  a  suit,  into  whose 
ever  hands  it  may  have  come,  or 
in  whatever  manner  it  may  have 
been  transferred.  ib. 

8.  And    it     makes    no    difference, 
whether   the   application    to    the 
Court  be  made  by  the  husband  or 
his  representatives,  or  assignees, 
in  order  to  obtain  possession  of  the 
property ;  or  whether  it  be  by  the 
wife  or   her    trustee,   seeking   a 
provision  for  her  out  of  the  prop- 
erty, ib. 

9  This  equity  of  the  wife  is  equally 
binding,  whether  the  transfer  of  the 
property  be  by  operation  of  law,  or 
by  the  act  of  the  party,  to  general 
assignees,  or  to  an  individual ;  or, 
whether  the  particular  transfer  was 
voluntary,  or  made  upon  a  good 
and  valuable  consideration.  ib. 
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10.  The  Court  maj ,  in  its  discretion, 
give  the  whole,  or  a  part  only,  of 
the  property  to  the  wife,  accord- 
ing to  the  circumstances  of  the 
case.  ib. 

11.  When  the  husband  lives  with  his 
wife,  and  maintains  her,  and  has 
not  misbehaved,  the  course  is,  to 
allow  him  to  receive  the  interest 
and   dividends   on   her  property. 

ib. 

12  As,  where  bank  stock,  settled  by 
a  father  on  his  infant  daughter, 
placed  in  the  hands  of  the  assist- 
ant register  of  the  Court,  as  trus- 
tee, to  execute  the  trusts  declared 
in  her  favor  by  the  deed  of  settle- 
ment, was,  within  one  year  after 
her  marriage,  and  while  she  was  an 
infant,  sold  and  transferred  by  her 
husband  and  her,  for  a  valuable 
consideration,  the  assignee  know- 
ing, at  the  same  time,  of  the  deed 
of  settlement  and  the  infancy  of 
the  wife,  the  assignment,  on  a  bill 
filed  by  the  wife  against  her  hus- 
band and  his  assignee,  was  de- 
clared to  be  null  and  void,  so  far 
as  respected  the  wife's  equity; 
and,  the  husband  having  misbe- 
haved himself,  the  dividends  on 
the  stock  were  directed  to  be  paid 
to  the  wife  herself,  until  she  came 
of  age,  with  liberty  for  her  to 
apply  for  such  suitable  provision 
out  of  the  property,  as  might  be 
determined,  on  the  usual  reference 
to  a  master.  H>. 

13.  This  equity  of  the  wife  stands 
upon  the  peculiar  doctrine  and 
practice  of  the  Court,  rather  than 
on  any  general  reasoning.  t'6. 

Vide  DOWER.     LEGACY. 


BILL 
Vide  PLEADINGS,  II. 

c. 

CHAMPERTY. 

1.  An   agreement    between   an    at* 
torney  and  his  client,  amounting 
to  Champerty,  cannot  stand  in  a 
Court  of  Equity.     Arden  v.  Pat- 
terson, 44 

2.  Where  an  attorney  purchases  from 
his  client  the  whole  subject  matter 
of  controversy,  for  his  own  benefit, 
though  he  may  have  some  interest 
of  his  own,  it  is  Champerty.       ib. 

Vide  ASSIGNMENT. 

CHATTELS. 
Vide  DEVISE. 

COMMISSIONS. 

Vide  EXECUTOR  AND  ADMINISTRATOR, 
13,  14. 

CONDITION 
Vide  LEGACY. 

CONTRACT. 

Vide  AGREEMENT. 

CONTRIBUTION. 

1.    If  A.,  against  whom  there  is   a 
judgment,  being  seised  of  lands. 
Bell:)  part  of  them,  and  dies  seised 
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of  the  residue,  his  Jitirs  are  bound 
to  satisfy  the  judgment,  as  far  as 
the  assets  descended  to  them  are 
sufficient  for  that  purpose;  and 
they  are  not  entitled  to  any  con- 
tribution from  the  purchaser  of  a 
part  of  the  lands  of  their  ancestor, 
for  they  stand  in  his  place ;  an4 
there  is  no  equality  of  right  be- 
tween them  and  the  purchaser,  in 
respect  to  the  judgment.  Clowes 
v.  Dickenson,  235 

2  If  there  are  several  heirs,  and  the 
judgment  creditor  collects  the 
debt  from  a  part  of  the  inheritance 
allotted  to  one  of  them,  such  heir 
is  entitled  to  contribution  from  his 
co-heirs.  ib. 

3.  It  seems,  that  between  purchasers 
in  succession,  at  different  times, 
of  different  parts  of  the  estate  of 
the  judgment  debtor,  there  is  no 
contribution,  for  there  is  no 
equality  of  right  between  them.  ib. 

Vidt  DOWF.R,  8,  9.     AGREEMENT,  3. 

CORPORA  TION. 

1.  A  corporation  aggregate  may  be 
dissolved,  within  the  period  pre- 
scribed   by   its    charter,   by   the 
death  of  all  its  members,  or  the 
destruction  of  an  integral  part  of 
it,  or  by  a  surrender  of  its  fran- 
chises into  the  hands  of  the  gov- 
ernment, or    by    a   foifeiture   for 
non-user  or  mis-user  of  its  fran- 
chises ;  b  at  in  the  latter  case,  the 
forfeiture  must  be  judicially  as- 
certained and  declared.     Slee  v. 
Bloom  and  others,  366 

2.  A  corporation    may  be  dissolved 
for   a  breach  of  trust;    but  not 
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until  it   has  been  called  upon  to 
answer.  ib. 

3.  A  corporatior  is  not  dissolved  by 
an  omission  to  elect  trustees  under 
its   charter,    for   more   than   two 
years,  while  the  members,   con- 
stituting the  integral  part  of  the 
corporation,  remain  in  esse;    but 
the  old  trustees  continue  in  office 
until  others  are  elected  in  theii 
stead.  ib. 

4.  Though  a  corporation  may  forfeit 
its  charter  by  an  abuse  or  neglect 
of  its  franchises,  yet  such  forfeit- 
ure must  be  ascertained  and  de- 
clared   by  regular    process    and 
judgment  of  law,  before  its  powers 
can  be  taken  away,  or  the  corpo- 
ration be  considered  as  dissolved. 

ib. 

5.  The  remedy  against  a  corporation 
for  a  mis-user  or  non-user  of  its 
privileges,  so  as  to  work  a  forfeit- 
ure, is  not  in  this  Court,  but  at 
law,  by  a  scire  facias  prosecuted 
at  the  instance  and  in  behalf  of 
the   government,  not  on  the  ap- 
plication of  an  individual.          ib. 

6.  The   Dutchess   Cotton   Manufac- 
turing Company  were  incorporat 
ed,  for  twenty  years,  under  the 
act  of  March  22,  1811,  (Sess.  34. 
ch.  67.     1.  N.   R.    L.  245.)  by 
the  seventh   section  of   which  it 
is   declared,   that  "for  all   debts 
of  the  company,   at  the  time  of 
its    dissolution,  the  persons  then 
composing  the  company,  shall  be 
individually    responsible,    to    the 
extent  of  their  respective  share? 
of  stock  in  the  company." — At  a 
meeting  of  the  trustees  of  the  com- 
pany, on  the  18th  August,  1817, 
at  which  the  plaintiff  (a  judgmeni 
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creditor  of  the  company,  and  one 
of  the  trustees)  was  present,  it  was 
resolved,  that  any  of  the  stock- 
holders who  had  paid  the  sums 
called  for  on  their  shares,  then 
amounting  to  50  per  cent.,  should 
not  be  proceeded  against  for  any 
further  calls,  except  by  way  of 
forfeiture  of  their  stock.  By  an- 
other resolution  of  the  trustees,  of 
the  third  November,  1817,  the 
stockholders  were  to  have  the 
privilege  of  forfeiting  their  stock, 
on  paying  30  per  cent,  on  the 
amount,  subscribed  by  them :  Held, 
that,  even  if  the  corporation  were 
dissolved  by  lapse  of  time,  the 
plaintiff,  as  a  creditor,  could  not 
enforce  his  claim  against  the 
individuals,  beyond  the  extent  of 
the  resolution  of  the  trustees,  and 
to  which,  as  one  of  the  trustees, 
he  had  assented ;  and  that  the 
stockholders  who  complied  with 
the  terms  of  the  resolution  of  the 
3d  November,  1817,  ceased  to 
be  members  of  the  company  or 
owners  of  shares,  and  were,  there- 
fore, not  individually  responsible. 

ib. 
Vide  PRACTICE,  I.  2. 

COSTS. 

1 .  Where  a  demurrer  to  the  plaintiff's 
bill  is  allowed,  on  the  ground  that 
the  relief,  if  any,  is  at  law,  the 
defendant  is  entitled  to  his  taxable 
costs.     Gregory  and   \Vithcrs  v. 
Reeve  and  Hull,  232 

2.  To  a  bill  to  correct  a  mistake  in 
a  deed,  the  defendants  put  in  their 
answer,  and  also  filed  a  cross  bill 
fo»  discovery.   The  plaintiff  in  the 


original  bill,  as  of  course,  without 
notice,  dismissed  his  bill :  Held, 
that  the  defendants  were  entitled 
to  costs  on  the  dismissal  of  the 
plaintiff's  bill,  and  also  to  the 
costs  of  their  cross  bill,  as  part  of 
their  defence  in  the  original  suit. 
Ferris  v.  Nelson,  262 

3.  Although  the  plaintiff  was  entitled 
to  file  his  bill  for  an  account  and 
distribution ;  yet,  where  the  charg- 
es of  fraud,  collusion  and  miscon- 
duct, against  the  defendants, 
which  formed  the  main  ground  of 
the  suit,  were  proved  to  be  false, 
unjust  and  vexatious,  the  bill  was 
dismissed,  with  costs,  as  to  the 
defendants  not  liable  to  account ; 
and  the  defendant,  who  was  ac- 
countable as  trustee,  was  allowed 
all  his  taxable  costs,  extra  charges, 
and  expenses,  out  of  the  fund 
before  distribution.  Minusc  v.  Cox, 

441 
CREDITOR. 

Vide  DEBTOR  AND  CREDITOR. 

COURT  (CIRCUIT)  OF  THE 
UNITED  STATES. 

Vide  PRACTICE. 

COVENANT. 
Vide  INFANT. 


D. 

DEBTOR  AND  CREDITOR. 

1.  A  judgment  creditor  is  not  enti- 
tled, in  equity,  to  enforce  payment 
of  the  judgment  against  the  land 
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of  a  subsequent  purchaser,  as  long 
as  there  is  sufficient  property  of 
the  debtor  remaining  unsold  to 
satisfy  the  judgment.  Clowes  v. 
Dickenson,  235 

2.  The   creditor,   in    such   case,   is 
entitled  to  resort  to  the  land  of  the 
debtor,  to  the  extent  only  of  his 
debt  which  may  remain   unpaid 
after  the  estate  of  the  debtor  has 
been  exhausted.  ib. 

3.  The  plaintiff  purchased  two  lots 
of  land  of  F.  against  whom  there 
was  an  existing  judgment.      All 
the  real  estate  of   V.  (the  residue 
of  which  was  more  than  sufficient 
to  satisfy  the  judgment,)  was  sold, 
subject  to  all  incumbrances,  under 
a  subsequent  judgment,  to  the  de- 
fendant, who,  afterwards,  took  an 
assignment  of  the  prior  judgment, 
and    issued    execution    thereon, 
under  which  the  two  lots  of  the 
plaintiff  were  sold  to  the  defend- 
ant,   who     made     improvements 
thereon,  and  sold  one  of  the  lots: 
Held,  that  though  the  Court  would 
have  interposed  and  prevented  the 
sale  of  the  two  lots  of  the  plaintiff, 
if  he  had  applied  in  due  season 
for  that  purpose ;  yet,  as  he  knew 
of  the  sale,  at  the  time,  and  de- 
layed four  years,  before  he  filed  a 
bill  for  relief,  the  Court  refused  to 
disturb   the   sale,  or  to   direct  a 
reconveyance  of  the  lots  to  him ; 
but  the  defendant  was  ordered  to 
pay  the  plaintiff,  as  an  equitable 
indemnity,     under    the    circum- 
stances of  the  case,  the  sum  for 
which  the  lots  were  sold,  with  in- 
terest from  the  time.  ib. 
A  judgment   creditor,    who    has 
*ued   an   execution,  wfcich   has 
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been  returned  putta  bona,  ac- 
quires a  priority  of  right  to  the 
property  of  his  debtor,  in  the 
hands  of  a  trustee,  and  any  pay- 
ments made  by  the  trustee  to  the 
debtor,  after  a  bill  by  such  judg 
ment  creditor,  or  after  notice  of 
such  right,  are  in  his  own  wrong, 
and  of  no  avail  against  such 
creditor.  Spader  v.  Davis,  280 

5.  A  judgment,   or   other   security, 
may  be  taken  and  held  for  future 
advances  or  responsibilities.  Brin- 
kerhofv.  Marvin,  320 

6.  But  it  seems,  that  advances  made, 
or  responsibilities  incurred,  after 
a  subsequent  judgment,  will  not 
be    covered   by   such    judgment 
security.  ib. 

7.  Where   a   creditor   has    separate 
judgments   against   each    of  two 
partners,  the  partnership  property 
will  be  bound  to  the  same  extent, 
as  if  the  amount  of  both  judgments 
had  been  included  in  a  joint  judg- 
ment against  both  partners.        ib. 

8.  Where   there  are   two  judgment 
creditors,  one  of  whom  holds  per- 
sonal property  of  the   debtor,  as 
collateral  security,  the  Court  will 
not  confine  him  to  the  personal 
property,   or   restrain    him    from 
prosecuting  his  remedy  under  the 
judgment,    until    such     personal 
property    is    exhausted,    or     the 
rights    concerning     it    are    first 
settled,  if  he  offers  to  substitute 
the   other    judgment    creditor  in 
his    place,   on    being    paid    the 
amount  of  his  debt.  ib. 

Vide  DEED.  CONTRIBUTION.  FRAUDU- 
LENT CONVEYANCES.  JURISDIC- 
TION, 9 
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DECREE. 
Vile  PRACTICE,  VI. 

DEED. 

1.  A  general  recital  in  a  deed  does 
not  conclude  a  party,  though  the 
recital  of  a   particular  fact  may 
estop  him.      Huntington   v.  Ha- 
vens, 23 

2.  A  recital  cannot  control  the  plain 
words  in  the  granting  part  of  a 
deed.  ib. 

3.  As,  where  a  deed  of  assignment 
by  a  debtor,  in  trust,  for  creditors, 
recited   that  the   debtor  was   de- 
sirous to   convey  his  property  to 
secure  three  of  his  creditors,  by 
name,  in  full,  and  the  residue  for 
the  benefit  of  his  other  creditors ; 
and  in  the  body  of  the  deed,  it 
was  expressed  to  be  in  trust  to  pay 
and  satisfy  those  three  creditors, 
and  three  others,  also  named,  and 
the  residue  to  be  divided  among 
his  other   creditors :    Held,  that 
the  three  creditors  named  in  the 
recital  were  only  entitled   to   be 
paid  ratably  with  the  three  other 
creditors  named  in  the  body  of  the 
deed,  in  proportion  to   their   de- 
mands, ib. 

4.  E.,  a  soldier,  entitled  to  a  lot  of 
land,   as    a    military   bounty,    in 
1785,  before  the  patent  issued,  by 
an  agreement,  sold  the  lot  to  S., 
and  bound  himself  to  execute  a 
conveyance.   S.  sold  and  assigned 
the  lot,  bond,  &c.  in  1789,  to  V., 
who,  in    1790,   by  endorsement, 
sold  and  assigned  the  same,  and 
all  his  right,  titlo,  and  interest  in 


the  land,  &c.  to  C.,  to  whom  he 
delivered  the  original  bond  and 
agreement  and  discharge  of  tha 
soldier,  and  the  patent  issued  in 
his  name :  Held,  that,  although, 

/  7  O         * 

for  want  of  words  of  inheritance, 
the  assignment,  in  law,  transferred 
only  an  estate  for  life,  yet,  as  it 
was  clearly  the  intention  of  tuo 
parties  to  convey  the  whole  estate, 
a  trust  estate  in  fee  was  to  be 
considered  as  created  and  con- 
veyed; and  the  Court  would, 
therefore,  decree  an  adequate 
legal  conveyance  in  fee,  according 
to  the  intention  of  the  parties. 
Higinbotham  v.  Burnet,  184 

5.  V.,  in  such  case,  having  stood  by 
for  thirteen  years,  after  the  death 
of  C.,  and  seen  his  heirs  claiming 
to  be  owners  in  fee  under  C.,  and 
dealing  \\ith  the  land  as  absolute 
owners,  and  making  very  valuable 
improvements    upon    it,    without 
disclosing  any  claim  to  the  rever- 
sion, or  any  pretension  of  right  or 
title,  he,  and   all    persons  under 
him,  were  held  to  be  estopped,  by 
his    silence,   from    asserting    his 
legal  title.       *  ib. 

6.  A  defective  conveyance  by  a  per- 
son seised  in  fee,  at  the  time,  is 
good  so  as  to  bind  the  lands  con- 
veyed in  the  hands  of  the  grantor 
and    his    heirs.       "\Vadsworth    v. 
Wendell,  224 

7.  It  is  good,  also,  against  a  subsc- 
quent  purchaser,  with  notice  of 
such  prior  defective  conveyance. 

ib. 

8.  As  where   a  soldier,   entitled   to 
military  bounty  land,    under   tha 
several  acts  of  the  legislature,  bj 
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an  instrument  in  writing,  purport- 
ing to  be  under  his  hand  and  seal, 
but  to  which  no  seal  was  affixed, 
for  a  valuable  consideration,  sold, 
quit-claimed,  and  confirmed  unto 
the  plaintiff,  his  heirs  and  assigns 
forever,  all  his  right,  title,  claim 
and  demand  to,  and  for  all  the 
land  to  which  he  was  entitled,  as 
soldier,  &,c.  with  covenant  for 
further  assurance,  (no  patent 
having  then  issued  for  the  land  ;) 
which  instrument  of  conveyance 
\vas  duly  deposited  in  the  office 
of  the  clerk  of  the  county  of  Onon- 
daga,  on  the  29th  April,  1795, 
pursuant  to  the  act  of  the  8th  Jan- 
uary, 1794,  and  afterwards,  on 
the  8th  March,  1799,  was  duly 
proved ;  and  the  same  grantor,  on 
the  25th  October,  1796,  executed 
a  deed  in  fee  of  the  same  land  to 
P.,  under  whom  the  defendants 
claimed  title  :  Held,  that  although 
the  first  instrument,  for  want  of  a 
seal,  was  defective  as  a  legal  con- 
veyance, yet  it  passed  all  the  right 
and  interest  of  the  grantor  in 
equity,  the  omission  of  the  seal 
being  a  mistake,  and  contrary  to 
the  express  intention  of  the  parties ; 
that  the  deposit  of  the  instrument 
in  the  clerk's  office,  pursuant  to 
the  act,  was  legal  notice  to  all 
subsequent  purchasers  of  its  con- 
tents, and  equivalent,  in  this  re- 
spect, to  a  registry  of  it ;  and  that 
P.  and  those  claiming  under  him 
were  chargeable  with  notice  of  the 
prior  conveyance  to  the  plaintiff; 
and  the  defendants  were,  accord- 
ingly, decreed  to  release  to  the 
plaintiff  all  the  right  and  title  de- 
rived to  them  under  P.  ib. 
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DEMURRER. 

Vide  PLEADINGS,  III.     COSTS. 
DEVISE. 

1.  There  may  be  a  limitation  ovet 
by  will,  of  a  chattel  interest,  after 
a  life  estate  therein.     Gillespie  v 
Miller,  241 
S.  P.  Westcott  v.  Cady,  334 

2.  A  legatee  in  remainder,  after  an 
estate   for   life,  may  call   on  the 
legatee  for  life  for  an  inventory  of 
the  property  to  be  filed.    Westcott 
v.  Cady,  334 

3.  As,  where  a  creditor  devised   his 
house  and  lot  to   his  wife ;  also, 
all    his    personal  property,    and, 
also,  all  the   rents  and  profits  of 
the  house  and  farm  at  N.,  for  her 
support,  during  her  natural  life; 
and   after   her   decease,  he  gave 
the  same   to  his  brother,  S.,  in 
fee,  chargeable  with  certain  lega- 
cies :  Held,  that  the  wife  took  the 
use  only  of  the  personal  estate, 
which  went,  after   her  death,  to 
the   testator's   brother.     Gillcspie 
v.  Miller,  21 

4.  Where  J.  S.  devised  lands  to  B. 
for  life,  remainder  to  C.  in  fee 
but  if.  he  died  without  an  heir,  then 
to  D.  in  fee  :  Held,  that  the  de- 
vise over  could  not  take  effect  as 
an  executory  devise,  but  created 
an  estate  tail,  which,  by  the  statute, 
was  turned  into  a  fee  simple  abso- 
lute.    Burnct  v.  Dcnniston,       35 

5.  A  testator  devised  all  the  rest  and 
residue  of  his  estate  to  his  brother 
and  sister,  "  to  them  and  their  heirs 
forever,"  all  the    children  of  his 
said  brother  and  sister  to  have  aa 
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equal  share  in  every  thing  he  left ; 
and  if  his  brother  died  without 
children,  the  children  of  his  sister 
should  enjoy  equally  :  Held,  that 
the  brother  and  sister  took  as 
tenants  in  common,  not  as  joint 
tenants.  Westcott  v.  Cady,  334 

&  To  give  effect  to  a  devise,  the 
testator,  must  not  only  be  actually 
seised  of  the  land  devised,  at  the 
time  of  making  his  will,  but  must 
continue  so  seised  to  the  time  of 
his  death.  Minuse  v.  Cox,  441 

7.  A  conveyance,  therefore,  by  the 
testator,  of  land  devised  by  him  is, 
so  far,  a  revocation  of  his  will.  ib. 

Vide   WILL.      TENANT   IN   COMMON. 


DISTRIBUTION. 

Vide    EXECUTOR    AND     ADMINISTRA- 
TOR, 11. 

DOWER. 

I .  This  Court  follows  the  doctrine  of 
the  Courts  of  law,  that  a  mortgag- 
or in  possession  of  land  mortgaged 
in  fee,  before  foreclosure,  has,  in 
regard  to  all  the  rest  of  the  world, 
except  the  mortgagee,  the  legal 
seisin  ;  and  in  case  of  his  death, 
while  in  possession,  and  before 
foreclosure,  his  widow  is  entitled 
to  dower  in  the  land  mortgaged, 
of  which  she  cannot  be  deprived 
by  a  purchaser  of  the  equity  of 
redemption  of  her  husbaftd ;  and 
the  widow  will,  therefore,  be 
allowed  her  dower  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged 
premises.  Titus  v.  Ncilson,  452 
VOL.  Y.  65 


2.  As,  where  the  wife  of  a  mortgager 
joined  in  a  mortgage  in  fee  ;  and 
the    mortgagor,    afterwards,   exe- 
cuted a  second  mortgage,  in  which 
she  did  not  join ;  and  there  was  a 
decree  for  a  sale,  on  a  bill  filed 
by  the  first  mortgagee,  but  before 
sale  the  mortgagee  died :    Held, 
that   his   widow   was  entitled   to 
her  dower  out  of  the  surplus  pro- 
ceeds  remaining    after   the    first 
mortgage  debt  was  satisfied.       ib. 

3.  Though    a   widow's    remedy   for 
•dower  is,  prima  facie,  in  a  Court 
of  law,  yet,  when  the  title  is   ad- 
mitted,    and     impediments     are 
thrown  in  the  way  of  her  proceed- 
ing at  law,  this  Court  will  sustain 
a   bill   filed   by   her    for    dower. 
Swaine  v.  Ferine,  482 

4.  An   antenuptial    agreement,  that 
the  intended  wife  shall  exclusively 
enjoy   property    held    by    her    as 
widow  and   administratrix  of  her 
former  husband,  and  which  is  not 
expressed  to  be  in  lieu  of  dower,  is 
no  bar  to  her  claim  for  dower  in  the 
estate  of  her  second  husband,     ib. 

5.  A   conveyance    of   land    by   the 
husband,    during    coverture,    in 
trust  for   his  wife,  to  whom  the 
trustee,  afterwards,  conveyed   it, 
but  which   was   not   intended  or 
accepted  in  lieu  of  her  dower,  is  no 
bar  to  her  claim  of  dower  after  his 
death.  Hi. 

6.  A  deed  given  by  the  husband,  just 
before  his  second  marriage,  to  his 
daughter,  without  any  considera- 
tion, and  kept  secret  until    after 
the   marriage,  is   fraudulent   and 
void,  as  against  the  wife's  claim 
of  dower.  t'A 

7.  A.  release  by  the  husband  of  his 
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equity  of  redemption  in  lands 
mortgaged,  not  executed  by  the 
wife,  though  she  joined  in  the 
mortgage,  is  no  bar  to  her  claim 
of  dower  in  the  equity  of  redemp- 
tion or  remaining  interest  of  the 
husband  in  the  land,  after  satis- 
faction of  the  mortgage.  ib. 

8.  She  is,  however,   bound   to  con- 
tribute ratably  to  the  redemption 
of  the  mortgage.  ib. 

9.  Where  the  heir  has  redeemed  the 
land,  by  paying  off  the  mortgage, 
and  the  widow  files  her  bill  against 
him  for  dower,  the  mode  in  which 
she  is  to  contribute,  is,  by  paying, 
during  her  life,  to  the  heir,  one 
third    of    the     interest    on    the 
amount  paid  by  him,  to  be  com- 
puted from  the  time  of  such  pay- 
ment, or   the  value   of  such   an 
annuity,  according  to  the  circum- 
stances of  the  case,  to  be   com- 
puted by  the  master.  il 

10  And,  the  husband  being  consi..- 
ered  as  having  died  seised  of  the 
land,  subject  ti  ine  mortgage,  the 
widow  i'.  t-ntitled  to  one  third  of 
the  r^-ts  and  profits  from  the  time 
of  Kd  death.  ib. 

I*.  Arter  the  death  of  a  testator, 
*r\io  had,  in  his  lifetime,  pur- 
chased land,  and  given  a  bond  and 
mortgage  for  the  purchase  money, 
his  widow,  who  was  sole  execu- 
trix, and  empowered  to  sell  the 
estate  to  pay  debts,  &c.,  conveyed 
the  estate  to  S.  M.,  who  gave  his 
bond  and  mortgage  for  the  same 
sum,  which  were  accepted  by  the 
mortgagee  in  lieu  of  the  testator' a 
bond  and  mortgage,  which  were 
therefore,  given  up  and  cancelled 
Held,  that  the  widow,  in  her  ac- 
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count,  as  executrix,  with  the  heirs, 
was  not  to  be  allowed  the  estimate 
of  her  dower  in  the  land,  as  the 
heirs  derived  no  benefit  whatever 
from  the  sale.  Evcrtson  \.  Tap- 
pen,  497 

12  Where  a  widow  and  executrix  was 
empowered  to  sell  the  real  estate 
of  the  testator,  to  pay  debts,  «fec., 
and  to  release  her  dower  01  .such 
sale,  and  retain  the  value  »  .ereof 
out  of  the  proceeds :  ///  ,d,  that 
the  dower  was  to  be  vomputed 
according  to  the  value  of  the 
property  at  the  time  of  her  hus- 
band's death.  ib. 

13.  An  executrix  suffered  land,  of 
which  the  testator  died  seised 
subject  to  a  mortgage,  to  be  sole 
under  the  mortgage,  and  became 
the  purchaser  thereof,  in  her  own 
fight,  and  sold  it :  Held,  that  she 
was  liable  to  account  to  the  heir? 
for  the  proceeds  of  the  sale  ;  but 
as  widow  of  the  testator,  she 
was  entitled  to  her  dower  out  of 
the  proceeds,  subject  to  her  rata 
ble  contribution  towards  the  ex 
tinguishmerit  of  the  mortgage 
debt.  ib 


E. 

EQUITABLE  ESTATE. 

MORTGAGE.     BARON  AND  FEME, 
6,  7,  8,  9,  10,  II,  12,  13. 


EQi/IT  Y  OF  REDEMPTION. 
Vide  MORTGAGE,  II. 
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ESTATE  TAIL. 
Vide  DEVISE. 

EVIDENCE. 

I.  Witness. 
II.  Presumptions. 

I.   Witness. 

I  Whether  a  naked  trustee,  who  is 
plaintiff,  can  be  a  witness,  though 
liable  for  costs?  Cook  v.  Man- 
cius,  95 

II.  Presumptions. 

Ignorance  in  a  family  of  the  ex- 
istence of  one  of  the  children,  who 
had  gone  abroad  at  the  age  of 
twenty-two,  unmarried,  and  had 
not  been  heard  of  for  upwards  of 
forty  years,  is  sufficient,  with  other 
circumstances,  to  warrant  the 
Court,  or  a  jury,  to  presume  the 
fact  of  his  death  without  issue. 
M' Comb  v.  Wright,  263 

8.  Presumptions  arising  from  lapse 
of  time,  and  the  circumstances  of 
the  case,  of  the  payment  of  a 
debt,  are  allowed  as  much  in  this 
Court,  as  in  a  Court  of  law.  Giles 
v.  Baremore,  545 

4.  Presumptions  of  payment  founded 
on  lapse  of  time,  are  matter  of 
evidence ;  and  not,  in  most  cases, 
propriojure,  matter  of  plea  in  bar. 

ib. 

5.  Presumptions   drawn    by   Courts 
against  stale  demands  are  founded 
in  justice  and  policy.  ib. 

6.  Where  a  defendant,  in  his  answer, 


does  not  directly  insist  on  the  pre« 
sumption  of  payment,  but  declares 
his  entire  ignorance  as  to  the  fact, 
and  insists  on  his  having  a  com- 
plete title  to  the  premises  mort- 
gaged to  secure  the  debts,  having 
purchased,  bonajide,  from  the  mort- 
gagor, without  notice,  &c.,  and  had 
been  in  the  quiet  possession  above 
thirty  years :  Held,  that  this  was 
sufficient  to  entitle  him  to  raise 
the  objection,  at  the  hearing,  of  a 
presumption  of  payment  of  the 
mortgage  debt.  ib. 

7.  Where  a  mortgage  had  been  exe- 
cuted forty  years,  and  there  was 
an    interval    of    thirty-five   years 
from  the  time  the  state  was  sup- 
posed to  have  acquired  an  interest 
in  the  debt,  by  the  attainder  of 
the  mortgagee,  to  the  commence- 
ment of  the  suit,  and  no  interest 
paid  or  demanded,  the  mortgage 
was  presumed  to  have  been  satis- 
fied, either  to  the  mortgagee,  be- 
fore his  attainder,  or  to  the  proper 
agents  of  the  state,  afterwards,  ib. 

8.  A  mortgage  is  no  evidence  of  a 
subsisting  title,  if  the  mortgagee 
never  entered,  and  there  has  been 
no  interest  paid  for  twenty  years. 

ih. 

Vide  TRUST.  LACHES.  LENGTH  OP 
TIME  AND  POSSESSION.  ADMIN- 
ISTRATION 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

Power;  duties  and  liabilities ;  actions 
by  and  against;  accounts,  allow* 
ances,  and  costs. 

1.  A  devise  to  executors  in  trust  for 
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CY.  for  life,  and,  if  she  died  without 
issue,  then,  in  remainder  over, 
with  power  to  the  executors  "  to 
sell  and  dispose  of  so  much  of  the 
real  estate,  as  should  be  necessa- 
ry to  fulfil  the  will,"  is  sufficient 
to  authorize  executors  (the  per- 
sons in  remainder  being  infants) 
to  execute  leases  for  years  of  the 
real  estate,  for  such  terms,  and 
upon  such  conditions,  as  are  rea- 
sonable and  necessary  to  carry 
into  effect  the  intentions  of  the 
testator,  expressed  in  the  will. 
Hedges  v.  Riker,  163 

2.  But,  without  resorting  to  such  a 
power,  as  necessarily  implied  in 
the  will,  this  Court,  having  a  gen- 
eral jurisdiction  over  the  property 
of  infants,  may  authorize  the  ex- 
ecutors to  make  such  leases,  with 
consent  of  the  tenant  for  life,  for 
the  term  of  21  years,  or  building 
leases,  as  should  be  deemed  most 
beneficial   to  the  interest  of  the 
tenant  for  life,  and  those  entitled 
to  the  reversion,  or  remainder  in 
fee.  ib. 

3.  Where  a  person  named  as  execu- 
tor in  a  will,  but  who  never  qual- 
ified as  such,  took  possession  of 
part  of  the  personal  estate  of  the 
testator,    and   paid    some  of    the 
debts :  Held,  that  these  acts  were 
proof  of  his  election  to  act  as  ex- 
ecutor, and  made  him  chargeable 
as  executor.    Van  Home  v.  Fonda, 

388 

4.  An  executor  or  trustee  cannot  buy 
in  mortgages,  judgments,  or  other 
debts  of  the  testator,  for  his  own 
benefit,  nor  can  he,  in  any  way, 
deal  or  traffic  with  the  estate,  for 
his  own  emolument.  ib. 

516 


5.  An  account  taken  before  a  mas* 
ter,  pursuant  to  an  order  of  the 
Court,  on  petition  of  an  executrix, 
when  no  suit  was  pending,  is  not 
binding  on  infant  heirs,  who  may, 
on  coming  of  age,  file  their  bill 
against  her  for  an  account.     Ev* 
ertson  v.  Tappen,  497 

6.  But  where  the  father    and  guar- 
dian of  the  infant  heirs  attended, 
in  their   behalf,  in   taking   such 
account  before  the  master,  it  will 
not  be  opened,  farther  than  may 
be    necessary    to    correct     such 
errors  in  it  as  they  may  point  out. 

ib. 

7.  An    executrix    suffered    land   of 
which    the   testator    died    seised, 
subject  to  a  mortgage,  to  be  sold 
under   it,  and    became   the   pur- 
chaser thereof,  in  her  own  right, 
and  sold  it :  Held,  that  she  was 
liable  to  account  to  the  heirs  for 
the  proceeds  of  the  sale ;  but,  as 
widow  of  the  testator,  was  entitled 
to  her  dower  out  of  the  proceeds, 
subject  to   her  ratable   contribu- 
tion towards  the  extinguishment 
of  the   amount  of  the  mortgage 
debt.  ib. 

8.  Where  a  testator  devised  to   his 
wife  the  use  and  possession  of  al' 
his    estate,   real     and    personal, 
during  her  natural  life,  or  widow- 
hood, and    made  her    executrix . 
Held,  that  she  was   accountable 
to  the  heirs  for  the  use  only  ot 
such  part  of  the  real  estate  as  the 
testator    had    acquired   after   the 
date  of  the  will;  and  that  she  was 
to  be  allowed  in  her  account,  for 
so  much  of  the  rents  anu  profits 
of  such  after-acquired    lands,  as 
were  applied  by  her  towards  the 
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payment  of  the  testator's  debts, 
after  the  personal  estate  had  been 
applied  for  that  purpose  and  ex- 
hausted, ib. 

9.  Where  the  mother,  as  executrix, 
charges  her  children,  being  infant 
heirs,  with  board,  clothing,  &.C., 
they  are  entitled  to  be  allowed  in 
account  for  the  value  of  their 
labor  and  services..  ib. 

10.  Compound  interest  is  not  allowed 
in  favor  of  a  trustee  or  executor, 
though  it  is  sometimes  permitted 
against  him,  when  he  refuses  to 
disclose  the  profits  he  has  made 
out  of  the  trust  property.  ib. 

)  t.  The  Court  cannot  interfere  with 
the  law  of  descent  of  real  property, 
or  the  established  order  of  dis- 
tribution of  personal  property,  for 
the  purpose  of  shifting  the  burden 
of  paying  the  debts  of  the  intes- 
tate from  the  personal  to  the 
real  estate,  or  to  correct  any  al- 
leged hardship  or  inequality  pro- 
duced by  the  law.  Thompson  v. 
Tappen,  518 

12.  Where  an  administratrix,  a  few 
days  after  the  death  of  the  intes- 
tate,  committed   the  entire  pos- 
session  and  management  of  the 
estate  to  R.,  to  whom  she  gave  a 
power  of  attorney  to  collect  the 
debts,  &.c. :     Held,  that  JR.,  who 
admitted    that   he    accepted    the 
agency,  as  a  friend  or  relation  of 
the  family,  and  from  motives  of 
benevolence,  was  not  entitled  to 
commissions   on   the    moneys   re- 
ceived and  paid  by  him,  nor  any 
allowances  for  his  services  in  re- 
lation  to  the   estate.      Mason  v. 
Roosevelt,  534 

13.  Such   an  agent,  however,  is  not 


chargeable  with  interest  on 
moneys,  belonging  to  the  estaie, 
received  by  him  under  the  direc- 
tions of  the  administratrix.  ib. 

14.  Aliter,  where  he  assumes  to  ac? 
as  guardian  of  the  infant  heirs, 
and  receives  the  rents  and  profits 
of  the  real  estate.  tb. 

15.  On  a  bill  filed  against  such  agent 
of  the  administratrix,  by  the  heirs 
of  the  intestate,  for  an  account, 
the  testimony  of  the   administra- 
trix, though  released  by  the  plain- 
tiff,  is   not,   of   itself,    sufficient 
against  the  answer  of  the  defend- 
ant, ib. 

16.  It  seems,  that  a  release  of  the  ad- 
ministratrix, as  principal,  in  such 
a  case,  would  be  a  discharge  also 
of  the  defendant,  as  her  agent,  ib 

Vide  TRUST  AND  TRUSTEE.     INFANT. 
TENANT  IN  COMMON. 


EXECUTORY  DEVISE. 
Vide  DEVISE.  3. 

F. 

FACTOR. 

A  factor  cannot  pledge  the  goods  of 
his  principal,  though  the  credit- 
or has  no  notice  of  his  being  a 
factor.  Rodriguez  v.  Hifernan, 

417 

FEME  COVERT. 

Vide  BARON  AND  FEME. 
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FORECLOSURE. 
Vide  MORTGAGE,  II. 

FRAUD. 

I.  Where    G.  and   W.,  the  one  by 

the  purchase  of  a  mortgage,  and 
the  other  by  the  purchase  of  the 
equity  of  redemption,  became 
possessed  of  the  whole  estate,  and 
leased  it  to  C.  for  a  term  of  years, 
and  G.,  afterwards,  assigned  the 
mortgage,  with  Dotice  of  the 
term :  Held,  that  the  assignment 
was  not  a  fraud  on  C.  the  lessee; 
and  though  the  property  was, 
afterwards,  sold,  on  a  bill  of  fore- 
closure filed  by  the  assignee  of 
the  mortgage,  and  the  terms  there- 
by merged  in  the  inheritance,  yet, 
as  C.  himself  became  the  pur- 
chaser at  the  sale  under  the  de- 
cree, he  thereby  waived  all  right, 
if  any  he  had,  to  relief  for  any 
damage  he  may  have  sustained 
by  the  loss  of  his  term.  Chests - 
man  v.  G.  fy  W.  Gardner,  29 

*Z.  The  fraud,  in  such  cases,  which 
will  entitle  a  party  to  relief,  is  a 
fraud  at  the  time  of  the  execution 
of  the  deed  or  lease,  not  a  fraud 
in  a  subsequent  and  distinct 
transaction.  ib. 

3.  Relief  will  not  be  afforded  against 
a  contract,  on  the  ground  of  fraud, 
unless  it  be  made  a  distinct 
ground  of  allegation,  and  be  put 
at  issue  in  the  pleadings.  Gov- 
erneur  v.  Klmendorf,  79 

4  A  mortgagee,  to  whom  the  mort- 
gagor had,  by  an  absolute  deed, 
which  was  duly  recorded,  con- 
reyed  the  premises,  in  fee,  with 
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full  covenants,  gave  to  the  mo»  > 
gagor  a  bond,  conditioned  that,  t 
the  mortgagor  paid  to  the  mo'fc 
gagee  400  dollars,  on  a  certa:n 
day,  the  mortgagee  would  recoa- 
vey  the  premises ;  but  the  defeas- 
ance was  not  recorded :  The 
mortgagee,  afterwards,  sold  and 
assigned  the  bond  and  mortgage 
to  C.,  and,  several  years  after,  sold 
and  conveyed  the  premises,  in 
fee,  by  a  deed  with  full  covenants, 
to  M.,  a  bona  Jide  purchaser,  for 
a  valuable  consideration,  without 
notice  of  the  bond  or  defeasance,  or 
of  the  assignment  of  the  bond  and 
mortgage  to  C. :  Held,  that  the 
bond  or  defeasance,  and  the  as- 
signment of  the  bond  and  mort- 
gage, were  fraudulent  and  void,  as 
against  M.  Mills  v.  Comslock,  214 

FRAUDS,  STATUTE  OF. 

Vide  TRUST  AND  TRUSTEE.     FRAUD- 
ULENT CONVEYANCES. 

FRAUDULENT  CONVEYANCES 

1.  A  voluntary  conveyance  made  by 
a  debtor,  of  his  real  estate,  on  a 
nominal  consideration,  in  trust, 
to  sell  the  same,  and  out  of  the 
proceeds  to  pay  all  his  creditors 
who  should  come  in  and  prove 
their  debts,  and  execute  releases 
of  their  demands,  is  fraudulent, 
and  is  not  entitled  to  a  preference 
over  a  previous  judgment  against 
the  debtor,  entered  by  confession, 
on  a  warant  of  attorney,  but  with- 
out any  specification  of  the  par- 
ticulars of  the  debt,  as  required 
by  the  statute;  (sess.  41.  ch.  259. 
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s.  8.)  for  such  a  judgment  is  good 
as  against  the  debtor  himself,  and 
is  to  be  deemed  fraudulent  only 
as  respects  bona  Jide  judgment 
creditors,  and  bona  Jide  purchasers 
for  a  valuable  consideration,  that 
is,  purchasers  in  the  usual  and 
popular  sense  of  the  term,  as 
distinguished  from  creditors. 
Seaving  v.  Brinkerhojf,  329 

2.  A  deed  by  husband  and  wife  of 
their  joint  estate,  in  trust,  to  pay 
all  the  debts  of  the  husband,  and 
the  residue  to  the  use  of  the  wife 
and  her  heirs  in  fee,  is  a  valid 
conveyance ;  and  cannot  be  im- 
peached by  a  subsequent  purchas- 
er without  notice  of  the  trust. 
Rogers  v.  Benson,  431 

Vide  DOWER,  6. 


G. 

GIFT. 

A  gift  for  life  of  a  chattel,  is  a  gift  of 
the  usufruct  only,  except  as  to 
such  articles,  the  use  of  which 
consists  in  the  consumption. 
Oillespie  v.  Milkr,  21 

GUARDIAN 

Vide  THUST  AND  TRUSTEE.    INFANT, 
4,5. 


H. 

HEIR. 

Vide   DOWER.     EXECUTOR   AND    AD- 
MINISTRATOR.    CONTRIBUTION. 


I. 


INFANT. 

1.  Where  a  conveyance  is  directed 
to  be  made  by  infants,  in  perform- 
anc'e  of  an  agreement  entered  into 
by  their  ancestor,  in  his  lifetime, 
who  had  stipulated  to  give  a  deed 
with  full    covenants   to   the  pur- 
chaser, the  Court  will  not  order 
the  infants  to  enter  into  personal 
covenants,  but  only  to  release  and 
convey  all  the  title  whereof  their 
ancestor  died  seised.    Matter  of 
Ellison,  261 

2.  The   principal   of   the   purchase 
money,  in  such  case,  was,  how- 
ever, ordered  to  be  retained,  sub- 
ject to  the  further  order  of  the 
Court,  or  until  the  infants  came 
of  age,  to  provide  an  indemnity 
to  the  purchaser,  in  case  the  title 
should,  in  the  mean  time,  fail.  ib. 

3-.  The  Court  will  not  sustain  a  suit 
by  an  infant,  for  the  interest  due 
on  a  legacy,  directed,  by  the  will 
of  the  testator,  to  be  applied  to 
her  education,  when  the  amount 
is  less  than  fifty  dollars,  and  the 
party  may  sue  the  executor  in  a 
Court  of  Common  Pleas.  Fuller- 
ton  v.  Jackson,  27(5 

4.  A  grandfather  has  no  right,  un- 
der the   statute,    by  his   will,   to 
appoint  a  guardian  to  his  grand* 
child.     Fitllerton  v.  Jackson,  278 

5.  If  the  grandfather  devises  land  to 
his   grandchild,  and   directs     he 
rents  and  profits  thereof  to  be  ap- 
plied, by  his  executors,  to  the  edu- 
cation  of   such   grandchild,   the 
executors,  not   the  guardian    ap- 
pointed   by   the    surrogate,    are 
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entitled  to  apply  the  rents  and 
profits  according  to  the  direction 
of  the  will.  ib. 

6.  And  the  Court  will  not,  on  a  bill 
filed  by  the  infant  and  his  guar- 
dian, direct  the  executors  to  pay 
over  the  rents  and  profits  to  such 
guardian,  but  leave  them  in  the 
hands  of  the  executors,  until  the 
infant  comes  of  age.  ib. 

Vide    EXECUTOR    AND    ADMINISTRA- 
TOR, 5.  9. 

INJUNCTION. 

I.  In     what     cases    granted,     and 

against  tohom. 

II.   To  stay  proceedings  at  law. 
[II.   To  stay  waste  or  trespass. 
IV.   When  dissolved,  continued,  or  re- 
newed. 
V.   When  made  perpetual. 

I.  In  what  cases  granted,  and  against 
whom. 

1.  This  Court  will  grant  and  continue 
an  injunction,  to  enforce  the  stat- 
utes of  this  state  giving  an  exclu- 
sive  right  to   certain  persons  to 
navigate  the  waters  of  this  state 
with  steam    boats.       The    North 
River  Steam   Boat  Company    v. 
Hoffman,  300 

II.   To  stay  proceedings  at  law. 

2.  Where  F.  was   induced,  by  the 
representation  of  R.  that  he  had 
discovered  a  valuable  coal  mine 
on  the  bank  of  the  Ohio  river,  to 
enter  into  a  contract  for  the  pur- 

{'• '       chase  of  a  tract  of  land,  stated  by 
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72.  to  embrace  the  mine  ;  ^.id 
oesides  paying  to  R.  4400  dollars, 
jP.  covenanted  to  pay  him  one 
thousand  dollars,  annually,  for 
twenty  years  ;  b  tt  which  annuity 
was  to  cease,  if,  after  the  mine 
was  faithfully  worked,  by  F.,  it 
should  not  produce,  at  least, 
12,000  chaldrons,  &c. ;  and  the 
land  was  accordingly  conveyed 
by  R.  to  F. :  It  appearing  that 
there  was,  in  fact,  no  coal  mine 
within  the  boundaries  of  the  land 
conveyed,  though  there  was  coal 
adjoining  it,  in  the  bed  of  the 
river,  which  was  navigable,  deep, 
and  rapid  :  but  the  working  of  the 
mine,  if  practicable,  would  be 
hazardous,  expensive,  and  un- 
profitable; the  contract  on  the 
part  of  jP.  was  held  to  be  founded 
in  mistake  and  misrepresentation, 
and  R.  was  perpetually  enjoined 
from  bringing  any  suit  against 
F.  to  recover  the  annuity  so 
agreed  to  be  paid  him.  Dale  v 
Roosevelt,  ]  74 

III.    To  stay  waste  or  trespass. 

3.  This  Court  will  not,  unless  under 
very  special  circumstances,  grant 
an   injunction    where    waste   has 
been  committed  by  a  tenant,  to 
prevent  timber,  which    has  been 
cut,  from  being  removed.    Watson 
v.  Hunter,  169 

4.  In  ordinary  cases,  the  Court  inter- 
feres only  to  stay  future  waste,  ib. 

IV.   When  dissolved,  continued,  or  re- 
newed. 

5.  Where   an   injunction   has   been 
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voluntarily  dissolved  by  the  plain- 
tiff, or  having  been  dissolved  by 
an  order  obtained  by  his  agent  or 
solicitor,  without  his  knowledge 
or  consent,  but  which  was,  after- 
wards, recognized  and  acted  upon 
by  him,  the  injunction  will  not  be 
renewed  upon  his  petition,  with- 
out some  new  and  special  reasons, 
which  did  not  exist  when  it  was 
originally  granted  or  dissolved. 
Livingston  v.  Gibbons,  250 

C.  An  injunction  to  stay  proceedings 
under  a  power  to  sell,  contained 
in  a  mortgage,  was  retained, 
though  it  appeared  that  the  mort- 
gage had  been  discharged,  until 
an  action  at  law,  brought  by  the 
plaintiff  against  the  defendant,  on 
the  covenant  of  seisin  in  his  deed 
to  the  plaintiff,  was  decided. 
Tillou  v.  Sharpsteen,  260 

V.   Wlten  made  perpetual. 

7.  Where  one  has  a  grant  of  a  ferry, 
bridge  or  road,  with  the  exclusive 
right  of  taking  loll,  and  another 
ferry,  bridge  or  road,  is  erected 
so  near  it  as  to  create  a  compe- 
tition injurious  to  such  franchise, 
it  Is,  in  that  respect,  a  nuisance  ; 
and  this  Court  will  grant  a  per- 
petual injunction,  to  secure  the 
enjoyment  of  the  statute  franchise, 
and  prevent  the  use  of  the  rival 
establishment.  Ncwburgh  Turn- 
pike Co.  v.  Miller,  101 

INTEREST. 

Vide  TRUST  AND   TRUSTEE,  II.     16. 

19. 
VOL.  V.  66 


J. 

JOINT  TENANTS. 
Vide  BARON  AND  FEME,  4.   DEVISE.  4 

JUDGMENT. 

Vide  DEBTOR  AND  CREDITOR.     CON« 
TRIBUTION. 

Judgment  by  confession,  on  warrant 
of  attorney.  Vide  JURISDICTION. 
9.  USURY. 

JURISDICTION. 

1.  A  party  has   no   remedy  in  this 
Court,  on  the  mere  ground  of  a 
failure  of  title,  if  he  has  taken  no 
covenant  to  secure  the  title,  and 
there   is   no   fraud   in   the   case. 
Chesterman  v.  Gardner,  29 

2.  This  Court  will  not  afford  relief 
against   a   contract,   because    of 
fraud,  unless  it  be  made  a  distinct 
ground  of  Allegation,  and   be  put 
at  issue  in  the  pleadings.     Gou- 
verneur  v.  Elmendorf,  79 

3.  This  Court  has  original  jurisdic- 
tion,  to   be   exercised   in   sound 
discretion,  to  try  all  questions  of 
fact  without  the  intervention  of  a 
jury.     Smith  v.Carl,  118 

4.  It  is  not  bound,  except  on  bills 
for  a  divorce,  for  adultery,  or  an 
issue,  devisavit  vcl  non,  to  send  a 
matter  of  fact  to  be  tried  by  a 
jury,  if  it  can  decide,  of  itself,  to 
its    own    satisfaction,   upon    tlie 
evidence ;  the  aid  of  a  jury  being 
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merely  to  inform  the  conscience 
of  the  Court.  ib. 

5.  This  Court  does  not,  unless  in  a 
very   special  case,   sustain   a  bill 
merely  for  the  assessment  of  dam- 
ages for  the  breach  of  an  agree- 
ment.    Kempshal  v.  Stone,,      193 

6.  As,   where   the    defendant,    who 
had  entered    into    an    agreement 
with  the  plaintiff  for  the  sale  and 
conveyance  of  a  lot  of  land,  after 
the    time    of    performance    had 
elapsed,  sold    and    conveyed   the 
land  to  a  third  person,  for  a  valu- 
able consideration,  without  notice 
of  the  agreement :   Held,  that  a 
specific  performance  could  not  be 
decreed;    but  the  plaintiff  must 
seek  his  remedy  at  law,  for  a  com- 
pensation   in    damages    for    the 
breach  of  the  agreement.  ib. 

7  On  a  bill  filed  by  the  overseers  of 
the  poor  of  the  town  of  S.  against 
the  overseers  of  the  poor  of  the 
town  of  B.,  for  relief,  on  the 
ground  of  fraud,  alleged  to  have 
been  committed  by  a  former  over- 
seer of  the  poor  of  the  town  of  B. 
upon  the  former  overseers  of  the 
poor  of  S.,  in  the  apportionment 
of  the  money  and  poor  of  B.,  pur- 
suant to  the  provisions  of  an  act 
for  the  division  of  that  and  anoth- 
.  er  town  into  three  towns :  Held, 
that  this  Court  could  not  give 
relief  for  or  against  the  parties,  in 
their  individual  capacities ;  but  the 
remedy,  if  any,  between  the  twc 
towns,  was  at  law.  Gregory  Sf 
Withers,  fyc.  v.  Reeves  fy  Hull, 
Sfc.  232 

8.  A  suit  by  an  infant  for  interest 
due  on  a  legacy,  directed  by  the 
will  of  the  testator  to  be  applied 
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to  her  education, «  hen  the  amount 
is  less  than  Jifty  dollars,  and  for 
which  she  might  sue  in  a  Court 
of  Common  Pleas,  will  not  be 
sustained  in  this  Court.  Fullcrton 
v.  Jackson,  276 

9.  A  Court  of  law  has  an  equitable 
jurisdiction  over  judgments  by 
confession,  entered  upon  warrants 
of  attorney ;  and  it  may  examine 
and  decide_as  to  the  sufficiency 
of  the  specification  required  by 
the  statute,  (sess.  41.  ch.  259.  s. 
8.)  to  be  filed  with  a  judgment 
entered  by  confession  on  a  war- 
rant of  attorney.  And  where 
different  judgment  creditors,  by 
confession,  appeared  before  the 
Supreme  Court,  and  discussed 
their  respective  rights  as  to  the 
priority  of  lien  of  their  respective 
judgments,  without  objecting  to 
the  jurisdiction  of  the  Court,  or  to 
its  competency  to  examine  and 
decide,  as  to  the  validity  of  the 
specification  filed  with  the  plain- 
tiff's judgment,  the  decision  of  the 
Supreme  Court  on  the  case  will 
be  deemed  conclusive.  Brinkr.r- 
hoffv.  Marvin,  320 


L. 


LACHES,    LENGTH    OF     TIME 
AND  POSSESSION. 

C.  purchased  of  V.  a  military  lot,  and 
though  the  whole  estate  was  in- 
tended to  be  transferred,  the  as- 
signment, for  want  of  words  of 
inheritance,  conveyed  cnly  an 
estate  for  life ;  and  C.  entered 
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and  continued  in  possession  of 
the  land,  until  his  death,  having 
made  valuable  improvements 
thereon ;  and  V.  stood  by,  for 
thirteen  years  after  the  death  of 
C.,  seeing  his  heirs  in  possession 
claiming  to  be  owners  in  fee  un- 
der C.,  and  dealing  with  the  land 
as  absolute  owners,  and  making 
great  improvements  in  the  prop- 
erty, without  disclosing  any  claim 
to  the  reversion,  or  any  pretension 
of  right  or  title ;  he,  and  all  per- 
sons under  him,  were  field  to  be 
estopped,  by  his  silence,  from  as- 
serting his  legal  title.  Higin- 
botham  \.  Burnet,  184 


Vi  le     DEBTOR     AND    CREDITOR, 
EVIDENCE,  II. 


3. 


ration  which  existed  at  tne  time 
the  will  was  executed,  and  with  3 
view  to  that  fact,  was  lawful  and 
proper ;  and,  the  separation  having 
ceased  when  the  will  took  effect, 
by  the  death  of  the  testator,  there 
was  an  end  of  the  legacy ;  and 
that  a  voluntary  separation  of  tha 
parties  afterwards  would  not  en« 
title  the  wife  to  it.  Cooper  v 
Remscn.  459 


LIEN. 
Vide  DEBTOR  AND  CREDITOR. 

LIMITATION. 
Vide  DEVISE. 


LEASE. 
Vide  FRAUD,  1. 

LEGACY. 

A  testator,  by  his  will,  gave  to  his 
daughter,  "  during  her  separation 
from  W.  C.  her  husband,  one 
thousand  dollars,  a  year,"  which 
he  charged  on  his  real  estate ;  and 
the  daughter  was,  in  fact,  living 
separate  from  her  husband,  when 
the  will  was  executed ;  but  they, 
afterwards,  lived  together,  and 
were  living  and  cohabiting  to- 
gether, at  the  time  of  the  testa- 
tor's death ;  and,  about  three 
months  after  his  death,  they  again 
separated,  and  continued  to  live 
separate  for  a  year:  Held,  that 
the  legacy,  depending  on  a  sepa- 


LIMITATION  OF  ACTIONS. 

1.  The   statute   of  limitations   does 
not   apply  to   a  direct   trust,   as 
between   the    trustee   and   cestui 
que  trust ;  nor  to  parties  standing 
in  the  relation  of  principal   and 
agent  or   factor,  and  not  in  the 
proper    relation    of   debtor    and 
creditor,  or  of  joint  partners   in 
trade.     Coster  v.  Murray  fy  Mur- 
ray, 522 

2.  Where  goods,  in  which  both  par- 
ties were  interested,  were  sent  to 
the  defendants,  who  agreed  to  be 
accountable  for  the  share  of  the 
plaintiffs,  or  the  proceeds  thereof, 
and  to  charge  no  commissions  on 
the  sale,  //  seems  that  this  is  not 
"  a  trade  of  merchandise  between 
merchant  and  merchant."  within 
the  meaning  of  the  exception   in 
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the   statute.     (Scss.  24.   ch.  183. 
s.  5.    I  N.  R.  L.  184.)  ib. 

3.  Whether  the  exception  does  not 
apply  to  other  persons  than  mer- 
chants ?     Qucere.  ib. 

4.  Whether  even  open  accounts  be- 
tween merchants,  where  the  last 
item  is  above  six  years'  standing, 
are     not     within     the     statute? 
Q?/«re.  ib. 

5.  If  part  of   an  open    account  be 
within  six  years,  it  draws  after  it 
items  beyond  six  years,  so  as  to 
protect  them  from  the  statute,  ib. 

6.  To  bring  a  case  within  the  ex- 
ception in  the  statute,  there  must 
be  mutual  accounts  between  the 
parties.  ib. 

7.  Where  all  the  items  are  on  one 
side,  the  last  item,  though  within 
six  years,  does  not  draw  after  it 
those  of  a  longer  standing.       ib. 


M. 

MILITARY     BOUNTY     LANDS. 

A  deposit  of  a  conveyance  of  military 
bounty  land,  pursuant  to  the  act 
of  the  8th  January,  1794,  is  equiv- 
alent to  a  registry  of  it,  and  ope- 
rates as  a  notice  to  subsequent 
purchasers.  Wadsworth  v.  Wen- 
dell, 224 

Vide  DEED. 

MORTGAGE. 

1     Of  the  mortgage  generally. 
II     Equity  of  redemption,  foreclosure 
and  sale. 
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I.   Of  the  mortgage  generally. 

1.  P.  gave  a  mortgage  of  land,  the 
title  to  which  was  in  S.,  who  was 
in   possession    thereof   with   P. ; 
and  S.,   if  he   was   not    present 
and    assenting   to   its    execution 
treated   it,  afterwards,  as  a  valid 
and  subsisting  mortgage,  and  vol- 
untarily paid  part  of  the  money  due 
on   it :    Held,  in   a   suit   by   the 
mortgagee  against  P.  and  S.  for 
a   foreclosure    and    sale,  that   S. 
was  estopped  from  setting  up  his 
title  to  the  premises,  in  avoidance 
of  the  mortgage.     Lee  \.  Porter 
and  Stiles,  268 

2.  A  mortgage  was  given  in  1814, 
by  P.,  one  of  the  occupiers  of  9 
lot  of  land,  for  a  ratable  propor- 
tion of  money  due  on   a  former 
mortgage  covering  the  whole  lot, 
of  which   the   premises  in   ques- 
tion   were    only    a    part,    which 
former  mortgage  was  given  to  B. 
in    1799,    in   renewal  of  a  prior 
mortgage  of  the  lot,  in  1794,  to 
R.,  who  had  assigned  it  to  B. : 
Held,   that  though   R.   claiming 
under  the  grantee  of  the  patentee, 
whose   title   to  the  land  had  be- 
come forfeited  to  the  state,  by  his 
attainder,     and,     therefore,     the 
mortgage  by  P.  might  be  said  to 
be  without  consideration  ;  yet  P., 
being  fully  apprized  of  the  state  of 
the  title,  when  he  gave  the  mort- 
gage, could  not  set  up  the  defence 
against  the  plaintiff,  a  bonajide  pur- 
chaser of  the  mortgage,  especially 
as  he  had,  with  other  occupiers  of 
the  lot,  in  a  petition  to  the  legis 
lature,  stated,  that  he  had  satis* 
ned  the  mortgage  to  B.  ib 
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8  It  seems,  that  the  Court  will  not 
relieve  against  a  mortgage,  on 
the  ground  of  an  outstanding 
claim,  which  the  mortgagor,  for 
greater  security  to  his  title,  had 
bought  in,  without  any  judicial 
investigation  or  decision  on 
such  claim,  in  a  suit  in  which 
all  proper  persons  would  be  made 
parties,  and  called  on  lo  bring 
forward  their  title.  ib. 

4  A  deed  from  the  state,  pur&uant 
to  an  act  of  the  legislature,  re- 
citing that  the  title  to  certain 
lands  was  vested  in  the  state 
by  the  attainder  of  J.  W.,  and 
that  such  title  had  been  perfect- 
ed by  the  removal  of  incum- 
brances,  and  directing  the  sur- 
veyor-general to  convey  the  land, 
&LC.,  cannot  be  set  up  as  a  de- 
fence to  defeat  a  bona  Jide  mort- 
gage on  the  land ;  for  such  an  act  - 
cannot  devest  the  title  of  persons 
holding  adversely,  without  a  reg- 
ular eviction  in  the  ordinary 
course  of  law.  ib. 

5.  The  Courts  of  law  having  de- 
cided, that  a  mortgagor  in  pos- 
session of  land  mortgaged  in  fee, 
before  foreclosure,  or  entry  by  the 
mortgagee,  has  (in  regard  to  all 
the  rest  of  the  world,  except  the 
mortgagee)  the  legal  seisin,  and 
that  his  equity  of  redemption  might 
be  sold  in  execution ;  and  that,  in 
case  of  his  death,  while  in  posses- 
sion, and  before  foreclosure,  his 
widow  was  entitled  to  her  dower 
in  the  land  mortgaged,  of  which 
she  could  not  bo  deprived  by  a 
purchaser  of  the  equity  of  redemp- 
tion of  her  husband  ;  this  Court 
follows  the  doctrine  of  the  Courts 


of  law,  and  allows  the  widow  her 
dower  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises, 
on  a  bin  for  foreclosure  and  sale. 
Titus  v.  Nelson,  452 

6.  As,  where  the  wife  of  a  mortga- 
gor joined  in  a  mortgage  in  fee  ; 
and   the    mortgagor,   afterwards, 
executed   a   second    mortgage   of 
the  same  premises,  in  which  the 
wife   did  not  join  ;  and,  after  a 
decree  for  sale,  on  a  bill  filed  by 
the  first  mortgagee,  but  before  a 
sale,  the  mortgagor  died  :  Held, 
that   the   widow   was   entitled  to 
her    dower    out    of  the    surplus 
proceeds,   remaining     after     the 
first    mortgage     debt   was   satis- 
fied, ib. 

7.  A  mortgage  is  no  evidence  of  a 
subsisting  title,  if  the  mortgagee 
never  entered,  and  there  has  been 
no  interest  paid  for  twenty  years 
Giles  v.  Bar  em  ore,  545 

8.  Where  a  mortgage  had  been  ex- 
ecuted forty  years,  and  thirty-five 
years  had  elapsed  from  the  time 
the  state   was  supposed  to  have 
acquired  an  interest  in  it,  by  the 
attainder  of  the  mortgagee,  and 
there  had  been  no  interest  paid  or 
demanded,  payment  of  the  mort- 
gage debt  was  presumed.  ib 

9.  Though    a   mortgagee   may,    by 
way   of   extinguishment,   release 
all  his  interest  to  the  mortgagor ; 
yet  he  cannot  convey  it  as  a  sub- 
sisting interest,  absolutely,  or  by 
way  of  mortgage  to  a  third  per- 
son ;  especially   when   the   mort- 
gage  has   not   become   absolute, 
and  there  has  been  no  foreclosure. 
Aymar  v.  Bill,  570 

10.  For  the   debt   cannot    reside   in 
525 
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one   person,   and   the   pledge   in 
another.  ib. 

II.  Equity  of  redemption,  foreclosure 
and  sale. 

11.  Where  the  mortgagee  takes  a  re- 
lease of  the  equity  of  redemption 
from   the  mortgagor,   by  a   deed 
for  a  full  consideration  and  with 
full  covenants,  the  mortgage  debt 
is   considered   as  merged  in  the 
estate,  and   satisfied  by  the  pur- 
chase, unless  there  be  very  pre- 
cise proof  to  the  contrary;  and 
more  especially  where  no  claim 
has  been  set  up  for  six  years  after 
the  purchase.     Burnet  v.  Dennis- 
ton,  35 

12.  Where  a  subsequent  judgment  or 
mortgage    creditor    offers   to   re- 
deem, the  mortgagee  cannot  tack 
a  debt  due  to  him  from  the  mort- 
gagor,   and   secured  by    another 
mortgagor  on  other  property,  nor 
any  debt  which  is  not  a  charge  on 
the   premises    sought   to   be    re- 
deemed, or   of  which   such   sub- 
sequent judgment    or    mortgage 
creditor   was   not  bound  to  take 
notice.  ib. 

13  Where  such  subsequent  creditor 
tenders  to  a  mortgagee  the  full 
amount  of  the  debt  and  interest 
due  on  the  prior  mortgage,  with 
the  costs  and  charges,  which  the 
mortgagee  refuses  to  accept,  un- 
less another  debt  due  to  him  from 
the  mortgagor,  not  charged  on  the 
premises,  is  also  paid ;  but  pro- 
ceeds to  sell  the  land  under  a 
power  of  sale  contained  in  the 
mortgage  ;  such  sale  is  irregular 
and  void.  ib. 

526 


14.  Where  the  advertisement  of  sale 
of  mortgaged  premises,  under   a 
power  of  sale,  states  a   false  as- 
sertion,   as,    that    the    premises 
are  to   be  sold   for   default  as  to 
three  mortgages,  when   there   are 
only  two,  the  third  mortgage  be- 
ing on  other  land,  by  which   the 
public   may   be   misled,   or   pur- 
chasers deterred  from  bidding,  the 
sale  will  be  irregular  and  void.    ib. 

15.  So,  if  no  place  of  sale  is  desig- 
nated  in   the    advertisement,  or 
if  the  mortgagor  was  not  twenty- 
five  years  of  age  when  he  executed 
the  mortgage,  a  sale  under  a  pow- 
er will  create  no  bar  to  the  equity 
of  redemption  under  the  statute. 

ib. 

16.  An   incumbrancer,  pendente  lite, 
is   not   entitled   to   redeem,  and, 
therefore,   need   not   be   made  a 
party   to    a    bill    of    foreclosure, 
unless     under     special    circum- 
stances ;  as,  where  he  became  a 
judgment  creditor  after  the  com- 
mencement of  the   suit,  but  be- 
fore the  decree,  and  the  purchaser 
at  the  master's  sale,  had  previous 
notice  of  the  judgment,  and,  by 
a  previous    agreement  with    the 
mortgagor,  obtained  from  him  an 
order    for    the    surplus    moneys, 
which  was  accepted  by   the  pur- 
chaser, ib. 

17.  Where   the    mortgagor   executes 
an  absolute  deed  to  the  mortga- 
gee, for  the   same  land,  with  full 
covenants,  the  legal  and   equita- 
ble title  being  united  in  the  same 
person,  the  latter  is  merged  in  the 
former.     Mills  v.  Comstock,     214 

Vide  NOTICE.     DOWER 


INDEX. 


597 


N. 


NOTICE. 

The  possession  of  a  tenant  is  notice 
to  a  purchaser  of  the  reversion 
of  the  actual  interest  of  the 
tenant;  and  the  purchaser  is 
bound  to  admit  every  claim  of 
the  tenant  which  he  could  en- 
force against  the  vendor.  Ches- 
terman  v.  Gardner,  29 

Vide  DEED. 


NUISANCE. 
Vide  INJUNCTION,  V. 

P. 

PARTNERSHIP. 

1.  The  assignees  of  a  bankrupt 
partner,  under  a  separate  com- 
mission, are  tenants  in  common 
with  the  solvent  partner ;  and 
where  the  assignees  have  got 
possession  of  the  partnership  ( 
funds,  the  solvent  partner  cannot 
call  them  out  of  their  hands,  or 
compel  them,  or  partnership 
debtors  who  have  settled  with 
them,  to  account.  Murray  v. 
Murray,  60 

?..  The  solvent  partner  is  entitled, 
as  against  his  co-partner,  only  to 
his  share  of  the  surplus,  after  the 
partnership  debts  are  paid.  ib 


3.  The  solvent  partner  and  the  as- 
signees of  the  bankrupt  must  join 
ia  a  suit  at  law.  ib 

4.  The   assignees   of  the   bankrupt 
have  higher  equities  in  such  case 
than  ordinary  tenants  in  common, 
for  the  purpose  of  an  equal   rata- 
ble    distribution    of     the     joint 
funds,  &c.  ib. 

5.  Where  the  assignees  of  a  bank- 
rupt partner  brought  a  suit,  to  re- 
cover  property    in    the  hands  of 
trustees,  to  which  suit  the  solvent 
partner   was   made  a  party,  and 
demurred  to  the  Mil,  on  the  ground 
that  the  funds  of  the  partnership 
ought  not   to  be  paid  to  the  as- 
signees of  the    bankrupt,   which 
demurrer  was  overruled ;  and  af- 
ter answer,  an  account  was  taken, 
and  the  trustees  settled  the  amouni 
with   the   assignees :    Held,   that 
the  solvent  partner  was  concluded 
by  the  decree  and  settlement  in 
that  suit,  and  could  not  re-assert 
his  claim  in  a  collateral  action. 

ib. 

6.  Where    a  creditor   has   separate 
judgments  against    each   of    two 
partners,  the^partnership  property 
will  be  bound  to  the  same  extent 
as   if  the   amount  of  both  judg- 
ments  had   been    included   in  a 
joint   judgment    for    the    whole, 
against  both  partners.     Drinker- 
hoff  v.  Marvin,  320 

Vide  AGREEMENT,  1.    ASSIGNMENT,  4 


PAYMENT. 

Vide  Eviiu-.M  E,  II. 
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PLEADINGS. 

I.  Parties. 
II.  Bill. 

III.  Demurrer. 

IV.  Plea. 
V.  Answer. 

I.  Parties. 

1.  An   incumbrancer,  pendente  lite, 
need  not   be  made  a  party  to  a 
suit  for  the  foreclosure  of  a  mort- 
gage.    Cook  v.  Mancius,  89 

2.  The  Court  does  not  take  notice 
of  a  purchaser  of  the  subject  mat- 
ter pending  the  suit.  ib. 

3.  Where   a  trustee   and   his  cestui 
que  trust,  as   plaintiffs,  file  their 
bill,  and,  pending  the  suit,  the  ces- 
tui  que    trust   assigns  his  inter- 
est to  another,  it  is  no  objection 
at  the  hearing,  that  the  latter  was 
not  made  a  party.  ib. 

4.  In  a  suit  by  the  husband  for  the 
wife's  distributive  share,  the  wife 
must  be  made  a  party.     Schuyler 
v.  Hoyle,  196 

II.  Bill 

5  L.  and  T.,  assignees  of  B.,  filed 
a  bill  to  foreclose  a  mortgage 
against  W.  who  put  in  his  an- 
swer, and  then  filed  a  bill  against 
L.  and  T.,  for  relief  against  the 
mortgage,  and  also  against  a 
judgment  and  execution.  W. 
died  before  any  decree  to  account 
in  the  suit  to  foreclose :  Held, 
that  the  bill  filed  by  W.  partook 
of  the  nature  of  an  original  as  well 
as  a  cross  bill,  and  that  his  legal 
528 


representatives  might  file  a  6i3 
of  revivor  against  L.  and  T.t  to 
which  they  must  answer.  Wool- 
sey  v.  Livingston  4*  Thompson, 

265 

6.  A  bill  of  revivor  and  supplement 
is  a  compound  of  a  supplemental 
bill  and   bill  of  revivor,  and  not 
only  continues  the  suit  which  has 
been  abated  by  the  death  of  a 
plaintiff,  &,c.,  but  supplies  any  de- 
fects in  the  original   bill   arising 
from  subsequent  events,  so  as  to 
entitle  the  party  to  relief  on  the 
whole  merits  of  his  case.     West- 
cott  v.  Cady,  334 

III.  Demurrer. 

7.  Where  there  is  a  general  demur- 
rer to  the  whole  bill,  and  it  is  bad 
in  part,  the  whole  will   be  over- 
ruled.    Higinbotham  v.    Burnet, 

184 

8.  If  a   bill   is   for   discovery  only, 
and  not  for  relief,  a  demurrer  to 
the  whole  bill  is  bad.  ib.- 

9.  Where  the  bill  is  for   discovery 
and  relief,  the  defendant  should 
answer  as  to  the  discovery,  and 
demur  as  to  the  relief.  ib. 

IV.  Plea. 

10.  Presumption  of  payment,  founded 
on  lapse  of  time,  is  matter  of  evi- 
dence,   and   not,   in  most  cases, 
propriojure,  matter  of  plea  in  bar. 
Giles  v.  Barcmore,  545 

11.  A  plea  may  be  good  in  part  and 
bad  in  part ;  and  where  a  plea  ig 
more  extensive  than  the  subject 
matter  to  which  it  relates,  it  wil 
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be  alloved  to  stand  as  to  so  much 
of  the  bill  to  which  it  properly 
applius;  and  the  defendant  must 
answer  to  the  residue.  French  v. 
Shotwell,  555 

V.  Answer. 

12  A  defendant,  as  to  facts  within 
his  knowledge,  must  answer  as 
to  his  information  and  belief,  if 
he  has  any  information  on  the 
subject,  distinct  from  the  bill. 
Smith  v.  Lasher,  247 

13.  It  is  not  sufficient  to  answer,  as 
to  certain  specific  facts  charged 
in   the   bill,  "  that   they   may  be 
true,  &,c.,  but  the  defendant  has 
no  knowledge  of,  but  is  a  stranger 
to,  the  foregoing  facts,  and  leaves 
the  plaintiff  to  prove  the  same." 

ib. 

14.  Nor  is  it  sufficient  to  say,  "  the 
defendant    has    not    any  knowl- 
edge of  the  foregoing  facts,  but 
from    the    statement  thereof   in 
the    bill  ;"    but     the    defendant 
should    answer    to   his    informa- 
tion   and    belief,   and    admit   or 
deny  any  information  dehors  the 
bill.  ib. 

15.  Where  a  defendant,  in  his  answer, 
does   not   directly  insist  on    the 
presumption     of    payment,     nor 
waive  the  benefit  of  it,  but  insists 
on  his  ignorance  of  the  fact,  ne- 
cessarily arising  from  his  being  a 
stranger  to  the  transaction,  and 
upon    the    staleness    of  the    de- 
mand,   he    may   raise  the  objec- 
tion of  a  presumption  of  payment 
at  the  hearing.     Giles  v.  Bare- 
more,  545 

VOL.  V.  67 
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POWER. 

EXECUTOR    AND    ADMINISTIM 
TOR,  1,  2. 


Power   of  sale    in   a  mortgage.    Vidt 
MORTGAGE. 


PRACTICE. 

I.  Removal  of  a  cause  into  the  Cir- 
cuit Court  of  the  United  States. 
II.  Motions,  petitions,  and  orders. 

III.  Taking  testimony,  feigned  issue, 

and  other  intermediate  proceed- 
ings. 

IV.  Hearing  and  rehearing. 

V.  Reference  to  a  master ;  report,  ar*d 

exceptions. 
VI.  Decree. 

I.  Removal  of  a  cause  into  the  Cir- 
cuit Court  of  the  United  States. 

1.  If  some  of  the  parties,  plaintiffs 
and  defendants,  respectively,  are 
citizens  of  the   same   state,   the 
cause   cannot   be   removed    from 
the   state    Court   to   the   Circuit 
Court  of  the  United  States.      The 
North  River  Steam  Hoat  Compa- 
ny v.  Hoffman,  300 

2.  Where  a  corporation   are   plain- 
tiffs, it  must  appear  that  all  per- 
sons jointly    interested    are  enti- 
tled to  sue  in  the  Courts  of  the 
United  States,  in  order  to  give  a 
Circuit  Court  of  the  United  Stutr* 
jurisdiction  of  the  cause,  or  to  en- 
title a  defendant  in  a  state  Court  to 
remove  the  cause  into  the  Circuit 
Court  of  the  United  States.        ib. 
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II.  Motions,  petitions,  and  orders 

3.  An  irregularity  of  practice,  or 
defective  notice,  will  be  cured 
by  a  neglect  to  complain  of  it 
in  due  season.  Skinner  v.  Day- 
ton, 191 

4  As,  where  a  party,  who  had  not 
received  due  notice  of  the  exam- 
ination of  witnesses  before  com- 
missioners, suffered  ten  months  to 
elapse,  before  making  application 
to  the  Court ;  he  was  held  to  have 
waived,  by  this  delay,  all  right  to 
cross-examine  the  witnesses,  or 
to  object  to  the  irregularity.  ib. 

5.  A  motion  by  the  plaintiff,  to  have 
his  name  struck  out  of  the  bill, 
because  it  was  inserted    without 
his  knowledge  or  consent,  is  too 
late,  after  publication  passed,  and 
when  the  plaintiff  knew  that  his 
name  was  used, -immediately  after 
the   bill    was  filed,   and    suffered 
more  than  a  year  to  elapse  before 
he  made  his  application.     Sears 
v.  Powell,  259 

III.   Taking  testimony,  feigned  issue, 
and  other  intermediate  proceedings. 

6.  A  motion  for  a  second  trial  of  a 
feigned    issue,   directed    by    the 
Court,   to   try   the   validity  of  a 
will,  made  the  second  term  after 
that  in  which  the  nisi  prius  rec- 
ord  and   judge's   certificate    had 
been  filed,  and  upon  an  ex  parte 
statement  of  the  evidence  given 
at  the  trial,  was  denied,  on  the 
ground  of  delay,  and  the  want  of 
the  proper  documents.      Van  Alst 
T.  Hunter,  148 

7.  A  new  trial   may  be  moved  for 
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and  granted  at  the  final  hearing 
on  the  equity  reserved.  ib. 

8.  Though    it    is    the    most    usual 
course   to   award    a   second  trial 
on     a    feigned    issue,    in    cases 
touching  the  inheritance,  where 
the  verdict  is  in  favor  of  the  will, 
and  against  the  heir  at  law  ;  yet 
it  rests  entirely  in  the  discretion 
of  the  Court  to  award   a  second 
trial  or  not,  according  to  the  cir- 
cumstances and  testimony  in  the 
case.  ib. 

9.  Notice  of  the  rule  to  pass  publi- 
cation,  must    be    served  on    the 
defendant's  solicitor,  or  his  agent ; 
and  if  it  is  served  on  the  agent, 
the  time  of  service  must  be  double, 
as  in  other  cases,  or  for  six  weeks. 
Billings  v.  Rattoon,  189 

10.  Where  a  party,  who  had  not  re- 
ceived  due  notice  of  the  exami- 
nation of  witnesses   before  com- 
missioners, suffered  ten  months  to 
elapse,  before  making  application 
to   the   Court ;    he   was    held    to 
have  waived,  by  this   delay,  any 
right    to    cross-examine   the  wit- 
nesses,  or   to   object   to   a   want 
of   notice.     Skinner   v.    Dayton, 

191 

IV.  Hearing  and  rehearing. 

11.  Affidavits  taken  ex  partc,  after  a 
cause  has  been  set   down  for   a 
final    hearing,    are  inadmissible. 
Minuse  v.  Cox,  441 

V.  Reference  to  a  master  ;  report,  and 
exceptions  thereto. 

12.  Objections    to    the    admissibility 
of  evidence  before  a  master,  iiol 
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made  the  ground  of  exception  on 
the  report  being  filed,  will  be  con- 
sidered as  waived,  and  cannot  be 
made  at  the  final  hearing.  Minuse 
v.  Cox,  441 

VI.  Decree.  • 

13.  A  decree' can  never  be  impeached 
by  an  priginal  bill,  or  in  another 
suit.     Murray  v.  Murray,         60 

14.  A  decree  or  judgment,  by  consent, 
is  binding  and  conclusive,  unless 
procured    by   fraud.      French   v. 
Shotwell,  555 

Vide  PARTNERSHIP,  5. 


PRESUMPTION. 

\Tide  LACHES,  LENGTH  OF  TIME,  AND 
POSSESSION.     EVIDENCE,  II. 


PROMISSORY  NOTES. 

A  person  receiving  negotiable 
paper,  in  the  usual  course  of  trade, 
for  a  fair  and  valuable  considera- 
tion, from  an  agent  or  factor  having 
no  authority  to  transfer  them,  but 
without  knowledge  of  that  fact,  or 
notice  of  the  fraud,  may  hold  them 
against  the  true  owner.  Bay  v. 
Coddington,  54 

But  where  R.,  as  agent  of  Z?., 
having  received  negotiable  notes, 
to  be  remitted  to  B.t  delivered 
them  to  C.  a.s  security  against  re- 
sponsibilities as  endorser  of  cer- 
tain notes  of  R.,  who  had  then 
stopped  payment,  and  became  in- 
solvent, but  on  which  notes  of  R.t 


C.  had  not  then  become  chargea- 
ble ;  it  was  held,  that,  though  C 
had  no  knowledge  that  the  notea 
deposited  with  him  belonged  to 
B.,  but  believed  R.  to  be  the  true 
owner  of  them,  yet  he  was  not 
entitled  to  hold  them  as  against 
B.,  the  lawful  owner,  but  was  ac- 
countable for  the  amount  with  in- 
terest, as  he  did  not  receive  them 
in  the  regular  course  of  trade,  or 
in  payment  of  an  existing  debt.  ib. 


R. 

REFERENCE. 
To  a  master     Vide  PRACTICE,  V. 

REHEARING. 
Vide  PRACTICE,  IV. 

RES  JUDICATA. 

The  decision  of  a  Court  of  law, 
on  a  summary  application  to  its 
equity,  by  motion  and  affidavit,  is 
not  such  a  res  judicata  as  will 
conclude  this  Court  from  any  in- 
quiry into  the  case.  Arden  v. 
Patterson,  4-1 

Vide  JURISDICTION,  9. 

REVOCATION. 

Of  a  will  implied.    Vide  DEVISE,  7, 
531 
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STATUTE. 

Construction  of. 

1  The  word  "  may,"  in  a  statute, 
means  must  or  shall,  in  those 
cases  only  where  the  public  are 
interested,  and  the  public  or  third 
persons  have  a  claim,  de  jure,  to 
have  the  power  exorcised.  New- 
burgh  and  Cochccton  Turnpike 
Company  v.  Miller,  101 

2.  But  the  words  "  shall  or  may,"  in 
a  private  trust,  leave  it  optional 
with  the  trustees.  ib. 


PARTICULAR  STATUTES  CON- 
STRUED,  EXPLAINED,  OR 
CITED. 

3.  The  act  "  to  prevent  abuses  in  the 
practice  of  the  law,"  &c.,  passed 
April  21,  1818,  (sess.  41.  ch.  259. 
sec.  8.)  is  not  to  be  extended  by 
construction.     Seaving   v.   Brin- 
kerhof,  329 

4.  Judgments  entered  up  by  confes- 
sion, or  warrant  of  attorney,  with- 
out the  specification  of  the  parti- 
culars of  the   debt,    required    by 
that  act,  are  good  as  against  the 
debtor  himself,  and  are  fraudulent 
only  as  respects  bonaf.de  creditors 
and  bona  Jide  purchasers,  in  the 
usual   and  popular   sense  of  the 
term  purchaser,  as  distinguished 
from  creditor.  ib. 

764,    May     11.    Sess.    7.    ch.    63. 
(Military  Bounty  Lands.)    227 
532 


1786,  February  3.  Sess.  9.  ch.  12 
(Joint  Tenants.)  431 

1790,  April  6th.  Sess.  13.  ch.  59. 
(Military  Bounty  Lands.)  228 

1794,  January  8.  Sess.  17.  ch.  1. 
(Military  Bounty  Lands.) 

221.  229 

,   March  27.     Sess.    17.  ch.  44. 

(Military  Bounty  Lands.)   223 

1801,  March  20.     Sess.  24.   ch.  36. 

(N.  &.  C.  Turnpike  Company.) 

107 

,   March   30.    Sess.  24.  ch.  87. 

(Champerty.)  48 

1806,   February  18.    Sess.  29.  ch.  29. 

(N.  &  C.  Turnpike  Company.) 

107 

1811,  March  22.  Sess.  34.  ch.  67. 
(Incorporated  Manufacturing 
Companies.)  366 

1813,  March  19.  Sess.  36.  ch.  32. 
(Mortgages.)  220 

,   April    5.   Sess.    36.    ch.    75. 

(Distribution  of  Intestates'  Es- 
tates.) 277 

,   April    10.     Sess.  36.  ch.    91. 

(Turnpike  Companies.)      110 

1815,  March  17.  Sess.  38.  ch.  79. 
(Newburgh  and  Cochecton 
Turnpike.)  108 

1817,  April  15.     Sess.  40.  ch.  245. 
(Freemason's  Patent.)         275 

1818,  April    3.     Sess.    41.   ch.   81. 
(Freemason's  Patent.)        274 

,   April  21.     Sess.  41.  ch.  259. 

(Abuses  in  the  Practice  of  the 
Law.  Judgments  by  Confes- 
sion.) 324.  329 


STEAM  BOATS. 

This  Court  will  grant  and  continue  an 
injunction  to  enforce  the  statutes 


N  D  E  X. 


6o;j 


of  this  state,  giving  an  exclusive 
right  to  certain  persons  to  navi- 
gate the  waters  of  this  state  with 
steam  boats.  The  North  River 
Steam  Boat  Company  v.  Hoffman, 

300 

SURETY. 
Vide  BAIL. 


T. 

TENANT. 

Vide,  NOTICE. 

TENANT  IN  COMMON. 

Admitting  that  one  tenant  in  com- 
mon may,  in  a  particular  case, 
purchase  in  an  outstanding  title, 
for  his  own  benefit ;  yet,  where 
two  devisees  are  in  possession 
of  land,  under  an  imperfect  title 
derived  from  their  common  an- 
cestor, one  of  them  cannot  buy 
up  an  outstanding  or  adverse  title, 
to  disseise  or  expel  his  co-tenant; 
but  such  purchase  will  enure  to 
their  common  benefit,  subject  to 
an  equal  contribution  to  the  ex- 
pense. Van  Home  v.  Fonda, 

3S8 

Vide  DEVISE,  4. 

TRUST  AND  TRUSTEE. 

I.    How  trusts  are  created,  and  their 

incidt  i>  f<. 
I.    Tmtte.e ;  his  accounts  ;  allowances 

to  and  charges  against  him. 


I.    How  trusts  are  created,  and  thiir 
incidents. 

1.  Though    a    trust    need    not    be 
created  by  writing  ;  yet,  to  take 
the    case   out  of  the   statute  of 
frauds,  its  terms  and  conditions 
must    be  clearly  manifested    and 
proved  in  writing,  under  the  hand 
of  the  party  to  be  charged,  before 
the  Court  will  carry  it  into  execu- 
tion.    Steere  v.  Steere,  1 

2.  Loose   and  general    declarations 
of  intention,  by  one  member  of  a 
family,   of   holding    property    in 
trust  for  the  other  members,  are 
not  sufficient  for  the  deduction  of 
a   trust  which  a  Court  of  equity 
will  recognize  and  enforce.       ib. 

3.  Letters    and  accounts,  addressed 
by   a  person   to  his  brother,  were 
held,    under   the   circumstances, 
insufficient  to  raise  a  trust,  by  im- 
plication, to  the  father.  ib. 

4.  To  raise  a  trust  by  implication, 
or  operation   of   law,    an   actual 
payment  or  loan  of  money  by  the 
cestui  que  trust,  at  the  time  of  the 
purchase,  must  be  shown.  ih. 

5.  Parol  evidence,  to  contradict  the 
inference  as  to  a  trust   deduced 
from  written  documents,  is  inad- 
missible, ib. 

6.  But  where  written  documents  are 
loose  and  ambiguous,  parol  evi- 
dence is  admissible  to  show  the 
understanding  of  the  parties,     ib. 

7.  Where  the  responsibility  of  a 
trustee  or  guardian,  or  that  of 
his  sureties,  becomes  precarious, 
the  Court,  on  a  bill  fil(?d  by  the 
infants,  for  that  purpose,  will  or- 
der the  moneys,  in  tho  hands  of 
the  trustee  or  guardian,  to  b« 
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brought  into  Court,  to  be  put  out 
for  the  benefit  of  the  parties  in- 
terested, or  that  the  further  and 
sufficient  security  be  given  by  the 
trustee  or  guardian.  Monell  v. 
Moiull,  283 

[I.    Trustee  ;  his  accounts  ;  allowances 
to  and  charges  against  him. 

8.  Payments  by  a  trustee  of  a  deotor, 
after  a  bill  filed  by  a  director,  who 
had  obtained  judgment  and  issued 
execution  against  such  debtor,  or 
after   notice    of   the    priority   of 
right  acquired   by  such  creditor, 
are  made  in  his  own  wrong,  and 
of  no  avail  against  such  creditor. 
Spader  v.  Davis,  280 

9.  If  two  trustees,  executors  or  guar- 
dians, join  in  a  receipt  for  money, 
it    is   presumptive  evidence   that 
the  money  came  equally  into  their 
possession,  or   under  the  control 
of  both,  and  there  must  be  direct 
and  positive  proof  to  rebut  such 
presumption  :  The  ansieer  of  the 
defendant  is  not  sufficient  for  that 
purpose.     Monell  v.  Monell,    283 

10  If  one  trustee  clearly  proves,  that 
his  joining  in  the  receipt  was 
necessary,  and  merely  formal,  and 
that  the  money  was,  in  fact,  paid 
to  his  co-trustee,  without  his  di- 
rection or  consent,  and  that  it  was 
out  of  his  power  to  control  or  se- 
cure the  money,  he  will  not  be 
responsible.  ib. 

"11.  Where,  by  any  act  or  agreement 
of  one  trustee  or  executor,  money 
gets  into  the  hands  of  his  co- 
trustee,  or  co-executor,  both  are 
answerable  for  it.  ib. 

12  Where  land  was  conveyed  to  the 
534 


defendant,  in  trust,  to  sell  the 
same,  "  at  auction  or  otherwise, 
in  whole  or  in  parcels,  on  giving 
three  weeks'  notice  thereof:" 
Held,  that  the  direction,  as  to 
notice,  applied  only  to  a  sale  b 
public  auction  ;  and  that,  the  trus« 
tee  having  a  discretion,  a  private 
sale  by  him,  without  any  notice, 
was  valid.  Minuse  and  others 
v.  Cox,  441 

13.  Where   a  trustee   is   directed    to 
sell,  on  giving  public  notice,  &.C., 
a  sale  by  him,   without  such  no- 
tice, will  be  valid,  so  as  to  confer 
a  good  title  on  the  purchaser  :  but 
the  trustee  will  be  responsible  for 
any  deficiency  in  the  price,  below 
the  real  value  of  the  land  sold  by 
him.  ib. 

14.  Where  there  is  no  unreasonable 
delay  by  a  trustee,  in  applying  the 
trust  moneys  according  to  the  di- 
rections of  the  trust  deed,  and  he 
does  not  apply  the  moneys  to  his 
own  use,  he   will  not  be  charged 
with  interest.  ib. 

15.  The  estate  of  C.  was  directed  to 
be  sold,  and  the   proceeds  to  be 
paid  to  T.,  to  pay   incumbrances 
and  expenses,  and  the  residue,  in 
trust,  for  the  creditors  of  C.,  and 
the  surplus,  if  any,   in   trust  for 
the  wife  of  T. ;   T.  purchased  in 
the  whole  estate,  at  one  bid,  and, 
by  assuming  to  pay  their  debts, 
prevented  the  creditors  from  bid- 
ding, and   all   competition  at   the 
sale,  so  that  the  real  value  of  the 
estate,  at  auction,  could   not  be 
ascertained,  nor  whether  any.  nor 
what  surplus  remained  in  trust  for 
the    wife ;    and    T.  continued   to 
hold  the  estate  exclusively  as  hii 
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own,  until  his  death :  Held,  that 
the  wife  of  T.  was  entitled  to  con- 
sider the  land,  or  so  much  there- 
of as  remained  unsold  to  pay  the 
debts  of  C.',  as  her  own,  discharged 
from  any  claim  of  the  husband  or 
his  heirs.  Evertson  v.  Tappen, 

497 

0.  Compound  interest  is  not  allowed 
in  favor  of  a  trustee,  though  it  is 
sometimes  permitted  against  him, 
when  he  refuses  to  disclose  the 
profits  he  has  made  out  of  the  trust 
property.  ib. 

17.  An  executor  or  trustee  cannot  buy 
in  land  of  the  testator,  on  a  sale 
under  an  incumbrance,  for  his  own 
benefit.  ib. 

IS.  A  person  to  whom  the  adminis- 
tratrix committed  the  entire  pos- 
session and  management  of  the  es- 
tate of  the  intestate,  and  who  ad- 
mitted that  he  accepted  the  agen- 
cy from  motives  of  benevolence, 
and  as  a  friend  and  relation  of  the 
family,  is  not  entitled  to  commis- 
sions on  moneys  received  and 
paid  by  him,  nor  any  allowance 
for  his  services  in  relation  to  the 
estate.  Main  v.  Roosevelt,  534 

19.  Such   an   agent  or  trustee  is  not 
chargeable  vrith  interest  en  mon- 
eys  belonging  to  the  estate,  re- 
ceived by  him  under  the  direction 
of  the  administratrix.  ib. 

20.  But  if  he  assumes  to  act  as  guar- 
dian of  the  infant  heirs,  and   re- 
ceives the  rents  and  profits  of  the 
real  estate,  he  is  chargeable  with 
interest.  ib. 

Vide  EXECUTOR  AND  ADMINISTRATOR, 
4.  10.  12.  DEBTOR  AND  CRED- 
ITOR, 4. 


u. 


USURY. 

1..  Where  D.  lent  F,  his  proim* 
sory  notes,  and  received  theprom« 
issory  notes  of  F.,  for  the  same 
amount,  in  exchange,  and  also  a 
commission  of  two  and  a  half  per 
cent.,  which  exceeded  the  legal 
interest  for  the  time  the  notes  had 
to  run,  the  transaction  was  held 
to  be  usurious,  and  the  notes  and 
other  securities  given  by  F.}  void. 
Fanning  v.  Dunham,  122 

2.  If  the   lender  of  money,  on    an 
usurious  contract,  seeks  to  enforce 

his  securities  in  this  Court,  and  b 
the  borrower  sets  up  the  usury  as 
a  defence,  and  proves  it,  the  securi- 
ties will  be  declared  void,  and  or- 
dered to  be  delivered  up  and  can- 
celled, ib. 

3.  But   where    the  lender    has  pro- 
ceeded at  law,  and  recovered   a 
judgment,  on  a  bond  and  warrant 
of  attorney,   or    is  proceeding  to 
foreclose  a  ^mortgage,  by  virtue  of 
a  power  of  sale,  under  the  statute, 
without  the  aid  of  this  Court ;  and 
the  borrower  files  his  bill  for  re- 
lief   against     the    judgment,    or 
other    .legal    securities,    on     the 
ground  of  usury,  he  must,  before 
he  can  be  entitled  to  relief,  pay, 
or  offer  to  pay,  the  principal  and 
interest   lawfully    due;  and    that, 
whether  the  usury  be  established 
by  proof,   or   be  admitted   in  the 
defendant's  answer.  ib. 

4.  Practice    of    Courts  of  law,    in 
interfering  to  set  aside  judgments 
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l»y  confession,  on  bonds  and  war- 
rants of  attorney,  on  the  ground 
of  usury.  137 

Where  a  party  to  a  judgment  en- 
tered upon  a  warrant  of  attorney 
voluntarily  waives  his  defence,  on 
the  ground  of  fraud  or  usury,  and 
releases  the  other  party,  a  subse- 
quent purchaser  under  him,  with 
notice  of  the  judgment,  will  not 
be  allowed  to  impeach  it,  or  to 
investigate  the  merits  of  the  origi- 
nal transaction,  between  the  origi- 
nal parties.  French  \.  Shotwell, 

555 

As,  where  a  party  against  whom  a 
judgment  had  been  entered  by 
confession,  or  warrant  of  attor- 
ney, founded  on  an  usurious  con- 
sideration, filed  a  bill  for  relief 
against  the  judgment,  on  the 
ground  of  usury;  and,  afterwards, 
voluntarily  consented  to  a  decree, 
dismissing  the  bill,  with  costs : 
Held,  that  a  subsequent  purchaser 
of  the  land  on  which  the  judg- 
ment was  a  lien,  could  not  im- 
peach it  on  the  ground  of  usury  or 
iruud.  ib. 

536 


V. 

VENDOR  AND    PURCHASER. 

A  vendor  of  land,  selling  in  good 
faith,  is  not  responsible  for  the 
goodness  of  his  title,  beyond  the 
extent  of  the  covenant  in  the  deed 
Governeur  v.  Elmcndorf,  79 

Vide  USURY. 


w. 

WILL. 

1.  Extreme  old  age  aoes  not  disqual- 
ify a  person  from  making  a  will. 
Van  Alst  v.  ffunttr,  158 

2.  It  is  sufficient,  if  the  testator  pos- 
sesses a  competent  understanding. 

159 

3.  A  will  and  codicil  are  to  be  taken  to- 
gether, as  parts  of  one  and  the  same 
instrument.      Westcott    v.    Cfu/yt 

334 
Vide  DEVISE. 
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